
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

EDNA D. CARTER, )
)

               Plaint iff, )
)

          vs. ) Case No. 4: 12-CV-1022 (CEJ)
)

MICHAEL J. ASTRUE, Com m issioner )
of Social Secur ity, )

)
               Defendant . )

MEMORANDUM AND ORDER

This m at ter  is before t he Court  on defendant ’s m ot ion to dism iss plaint iff’s

com plaint  as unt im ely filed.  Plaint iff,  who proceeds pro se,  has not  filed a response

in opposit ion to the m ot ion and her t im e for  doing so has expired.

On October 7, 2010, an adm inist rat ive law judge (ALJ)  issued a decision denying

plaint iff’s applicat ion for  disability benefits under Tit les I I  and XVI  of the Social Secur ity

Act .  On March 20, 2012, the Appeals Council denied plaint iff’s request  for  review,

m aking the ALJ’s decision the final decision of the Com m issioner .  Decl.  of Mar ian

Jones ¶ 3(a)  [ Doc. # 15-1] .   By statute, an individual m ay seek judicial review of the

ALJ’s decision by com m encing a civil act ion “within sixty days after  the m ailing to [ her]

of not ice of such decision or within such fur ther t im e as the Com m issioner. .  .  m ay

allow.”   42 U.S.C. § 405(g) .  The not ice of denial sent  by the Appeals Council inform ed

her that  she had sixty days from  the date of receipt ,  which was deem ed to be five days

after  m ailing.  Thus, in order to be t im ely filed, plaint iff’s com plaint  was due no later

than May 26, 2012.  On June 6, 2012, plaint iff filed her com plaint .   [ Doc. # 1] .   In that

com plaint ,  she states that  she received the not ice of the decision of the Appeals

Council on March 20, 2012.  
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The 60-day per iod specified in § 405(g)  is a per iod of lim itat ion.  See Bowen v.

City of New York, 476 U.S. 467, 478 (1986)  (cit ing Mathews v. Eldr idge,424 U.S. 319,

328, n. 9 (1976) , and Wienberger v. Salfi,  supra, 422 U.S. 749, 764 (1975) ) .

Equitable tolling of the lim itat ions per iod is available, id.  at  480, based on the

excusable neglect  of the filing party.  Shem pert  v. Harwick Chem . Corp.,  151 F.3d 793,

797 (8th Cir .  1998) .  As a general rule, equitable tolling is only appropr iate where the

circum stances are t ruly beyond the plaint iff’s cont rol.   Id.  at  798.

Plaint iff has not  responded to the m ot ion to dism iss and thus presents no basis

for  equitable tolling of the 60-day lim itat ions per iod and her com plaint  is unt im ely filed.

Accordingly,

I T I S HEREBY ORDERED  that  defendant ’s m ot ion to dism iss [ Doc.  # 15]  is

granted .

A separate order of dism issal will be entered.

___________________________
CAROL E. JACKSON
UNITED STATES DISTRICT JUDGE

Dated this 17th day of October, 2012.  


