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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

VI SNJA TABAKOVI C,
Plaintiff,
V. No. 4:12 CV 1122 DDN
CAROLYN W COLVIN, !

Acti ng Conmi ssi oner of Soci al
Security,

N e e e N N N N N N

Def endant .
MEMORANDUM

This action is before the court for judicial review of the final
decision of defendant Conmm ssioner of Social Security denying the
application of plaintiff Visnja Tabakovic for supplenmental security
i ncone under Title XVI of the Social Security Act, 42 U S.C. § 1382. The
parties have consented to the exercise of plenary authority by the
undersigned United States Magistrate Judge pursuant to 28 US.C 8§
636(c). For the reasons set forth below, the court affirns the decision
of the Administrative Law Judge (ALJ).

| . BACKGROUND
Plaintiff, who was born in 1963, filed her SSI application on
Sept enber 24, 2009. She alleged a March 31, 2004 onset date, due to
chroni ¢ neck, shoul der, and back pain; throat cancer; and eye and dent al

problens. (Tr. 50-51, 150.) Her clains were denied initially, and after
a hearing before an ALJ. (Tr. 56-60, 9-15.) On April 16, 2012, the
Appeal s Council denied her request for review. (Tr. 1-3.) Thus, the
deci sion of the ALJ stands as the final decision of the Comm ssioner.

!On February 14, 2013, Carolyn W Colvin becane the Acting
Commi ssi oner of Social Security. The court hereby substitutes Carolyn
W Colvin as defendant in her official capacity. F. R Cv.P. 25(d).
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Il. MEDI CAL H STORY
On April 1, 2008, plaintiff saw Yusuf Chaudhry, M D., for joint pain
and stiffness in the small joints of her hand, and for fatigue,

particularly at the end of the day. Dr. Chaudhry di agnosed rheunatoid
arthritis and an acute upper respiratory infection. (Tr. 191.)

Plaintiff was adnitted to Jefferson Menorial Hospital under Dr.
Chaudhry April 14-15, 2008, for dizziness and headache, neck pai n, nausea
and vomting. She was a pack-per-day snmoker. Plaintiff saw James D.
Gould, MD., an otol aryngol ogi st, for a consultation. H s inpression was
vertigo consistent with mgraine, tinnitus (ringing inthe ear), otalgia
(earache or ear pain), and an enl arged adenoi d nasopharyngeal carci nona.
Her diagnoses at discharge were dizziness, nm grai ne headache,
osteoarthritis, tobacco use, and nausea with vomting. (Tr. 183-84, 274-
79, 466-67.)

On April 22, 2008, plaintiff saw Dr. Gould for followup for her
enl ar ged adenoi d. He opi ned that nasopharyngeal carcinoma could not be
excluded and ordered an audiogram and adenoidectony to rule out
mal i gnancy. (Tr. 185-86.)

On May 1, 2008, plaintiff saw Dr. Chaudhry again with conplaints of
chronic tension and mgraine headaches. Dr. Chaudhry diagnosed
hypertrophy of the adenoi ds and headache and prescribed Esgic Plus, used
to treat tension headaches. (Tr. 193.)

On May 21, 2008, plaintiff saw John F. Eisenbeis, MD., at the St.
Louis University Department of Qolaryngology for the mass in her
nasopharynx. Dr. Eisenbeis found mld septal deviation, changes in the
mucosa of the nose from snoki ng, and adenoi d enl argenent causi ng 80-90%
obstruction of the choana, or opening at the back of the nasal passage.
(Tr. 230.)

On June 3, 2008, plaintiff underwent an adenoi dectony or renoval of
t he adenoids under Dr. Eisenbeis at St. John's Mercy Hospital. The
surgery was conplicated by a noderate anount of bl eedi ng and she remai ned
hospitalized for one night of observation. (Tr. 213-16.)

On June 6, 2008, plaintiff was seen in the energency room (ER) at
Jefferson Menorial Hospital under Dr. Chaudhry with conplaints of
weakness, dizziness, and inability to swall ow She was admtted and
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di scharged the followi ng day. Dr. Chaudhry’s inpression of plaintiff’s
condi ti on was bl ood | oss anem a, dizziness, and dysphagia or difficulty
in swallowing. (Tr. 238-68, 471-76.)

On June 10, 2008, plaintiff saw Dr. Chaudhry with conplaints of
anxi ety over the past few weeks, that she was not feeling well, weakness,
and dry nouth. Dr. Chaudhry diagnosed dehydration and anxiety. He
ordered bl ood work, Gatorade, and prescribed Ativan, for anxiety. (Tr.
195-199, 201.)

On June 11, 2008, plaintiff saw Dr. Eisenbeis for follow up on her
adenoi dectony. She had stopped taki ng her prescription pain nmedicine and
was now taking only Advil. She was having difficulty swallowing with a
feeling of gagging and voniting, and there was sonme nasal drainage into
t he pharynx. She was experienci ng weakness, pain on her right side when
| aying down, and |ooser stools while on the nedicine. Dr. Eisenbeis
noted that "for the nost part" she was "doing fine." (Tr. 224-25.)

During a July 16, 2008 followup visit to Dr. Eisenbeis, plaintiff
reported that her nose occasionally felt alittle dry, but for the nost
part she was doing fine. Dr. Eisenbeis noted that she was “doing
beautifully” followi ng surgery. (Tr. 221-22.)

More than one year later, on Cctober 16, 2009, plaintiff saw Dr.
Chaudhry for a check up and with conpl aints of nyal gias or body aches.
Dr. Chaudhry’s assessnments were arthritis and fibronyalgia. He referred
her to Hamid Bashir, MD. a rheunmatologist. (Tr. 304.)

Plaintiff saw Dr. Bashir on Novenber 9, 2009. He diagnosed
osteoarthritis and fibromyalgia. Plaintiff’s lab results were consistent
with fibronyalgia, negative for inflammatory arthritis, and showed a
Vitamn D deficiency. (Tr. 296-98.)

On Novenber 10, 2009, plaintiff saw Dr. Ei senbeis for foll ow up on
her adenoi dectony. He was very pleased with the results. She also had
obvious clicking in the tenporomandi bular joint (TM). Dr. Eisenbeis
instructed her to see a dentist and referred her to an oral surgeon.
(Tr. 333.)

On Novenber 20, 2009, plaintiff saw Dr. Chaudhry for a check-up.
He di agnosed dehydration, anxiety, osteopenia, fibronyalgia, and TM
di sorder. Dr. Chaudhry prescribed Ativan, for anxiety; Fosanax Plus D,

- 3 -



for osteopenia; Mdtrin, for fibromnyal gi a; and Darvocet, an anal gesi ¢ used
totreat mld pain. (Tr. 306-07.)

Plaintiff saw Dr. Chaudhry on Decenber 29, 2009 for an examand to
conpl ete SSI paperwork. Although plaintiff conplained of shoul der pain
of several weeks’ duration, Dr. Chaudhry reported no signs of shoul der
pain such as limted range of notion (ROM, swelling, or warnth. His
primary diagnoses included dehydration and TM disorder. H s other
di agnoses were arthritis of the shoulder, anxiety, fibronyalgia, and
ost eopenia or | ow bone density. Dr. Chaudhry prescribed Naprosyn, for
dehydration; Celebrex, for arthritis; Ativan; Mtrin; Fosamax Plus D
Augnentin, for TMJ Di sorder; and Darvocet. (Tr. 482-83.)

Dr. Chaudhry conpl eted a Physical Medical Source Statenent (MsS),
listing diagnoses of fibromyalgia, arthritis, TM disorder, and
osteopenia. He opined that plaintiff could sit for 15-30 m nutes, stand
60-90 m nutes, and wal k 60-90 m nutes at one tine without a break; could
sit 90 mnutes or |less, stand about 2 hours, and wal k 90 m nutes or |ess
in an eight-hour workday. She could lift or carry 2 to 5 pounds
occasionally; stoop and reach over her head occasionally, and rarely
crouch, crawl, or clinb | adders or scaffolds. She could rarely tolerate
exposure to tenperature or humidity extremes, and occasionally tolerate
exposure to odors or dust. She had significant mani pul ative |limtations
in both hands in gross handling of |arge objects, fine fingering of small
obj ects, and reduced grip strength or pain in gripping. Dr. Chaudhry
opi ned that plaintiff had jaw, neck, and shoul der pain with nuscle pain
all day on a daily basis. He believed that plaintiff would need to lie
down or take a nap for 3 hours during an eight-hour workday and woul d
need to take breaks every 90 m nutes due to neck pain. (Tr. 310-13.)

On May 17, 2010, plaintiff saw Dr. Chaudhry for a cough and chest
congestion. He diagnosed asthmatic bronchitis and cough and started her
on Augmentin, a penicillin antibiotic, and Robitussin. (Tr. 484.)

On August 3, 2010, plaintiff saw Dr. Chaudhry for right ear pain
wi th a poppi ng sensation, chroni c nasal congestion, taste of blood in the
mout h, nocturnal heartburn, and drowsiness. Dr. Chaudhry diagnosed
i npact ed cerunen or ear wax, acute upper respiratory infection, and GERD.
He started her on Augnentin; Micinex, to |oosen nucus; Debrox sol ution,
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for ear wax renopval ; and Zantac, an acid reducer used to treat GERD.
(Tr. at 486-87.)

On Sept enber 14, 2010, plaintiff saw Dr. Eisenbeis, with conplaints
of generalized nal ai se. Dr. Ei senbeis thought her synptons could be
caused by allergies. He started her on an antihistam ne and ordered a
conpl ete blood count. (Tr. 332.)

On March 4, 2011, plaintiff saw Dr. Chaudhry for a toothache and
gi ngi val disease and prescribed Tylenol with codeine and penicillin.
(Tr. 335.)

Testinony at the Hearing

On April 7, 2011, plaintiff appeared and testified to the foll ow ng
at a hearing before an ALJ. (Tr. 20-48.) She lives with her husband and
three children, ages, 11, 14, and 15. She becane a U.S. citizen in 2004
or 2005. She earned a doctorate in veterinary science when she lived in
Bosnia. She is unable to work because she has residual pain from her
adenoi dectony, as well as arthritis. She cannot sit for |ong periods of
time and her legs hurt when she wal ks. She has pain in her spine and
| eg. She cannot pick up nore than four or five pounds. She is |icensed
to drive in Texas but does not own a car. (Tr. 20-33, 42.)

She can stand for only 20 minutes before she feels drowsy and di zzy
and needs to sit. She can sit for 30 or 40 m nutes before she needs to
get up. Her left side and shoul der hurt when she uses her |eft hand.
(Tr. 34-36.)

She gets up in the norning at about 6:00 or 6:30 a.m and rmakes her
children a snack before their school bus arrives at 6:45 a.m She cones
inside and lays down, rests, and watches TV. The extent of her food
preparation is heating food in the mcrowave. Her children do the
grocery shopping and pick up after thenselves around the house. She is
unable to vacuumor fold laundry. She can bathe herself, but keeps the
bat hroom door open in case she falls. (Tr. 36-42.)

A vocational expert (VE) also testified to the following at the
admini strative hearing. She has no past relevant work (PRW. Under the
first hypothetical, the individual could lift 20 pounds occasionally and
10 pounds frequently. She could sit and stand for six hours in an eight-
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hour workday and could occasionally lift overhead with her left upper
extremty. The VE testified that under that hypothetical there were
light unskilled jobs that an individual of plaintiff’'s age and educati on
could perform (Tr. 45.)

The second hypot hetical was the sane as the first except that the
i ndi vidual would be unable to sustain an eight-hour work day. The VE
testified that there were no jobs that would be avail abl e under that
hypot hetical. (Tr. 45.)

Under a third hypothetical asked by plaintiff’'s attorney, the
hypot heti cal individual was able to sit for 90 mnutes or |ess; stand
about two hours; walk 90 minutes or less in an eight-hour workday; |ift
2 to 5 pounds; occasionally stoop and reach above her head; rarely
crouch, craw, or clinb |adders or scaffolds; rarely tolerate exposure
to tenperature or humdity extrenmes and wthstand only occasional
exposure to odors and dust. The hypothetical individual would have
significant manipulative limtations in gross handling, fine fingering,
and reduced grip strength and woul d need to take a break every 90 m nutes
due to pain. The VE testified that there were no jobs that would be
avai |l abl e under that hypothetical. (Tr. 45.)

[I1. DECISION OF THE ALJ
On May 17, 2011, the ALJ issued a decision that plaintiff was not
disabled. (Tr. 9-17.) At Step One, the ALJ determ ned that plaintiff
had not engaged in substantial gainful activity since her Septenber 24,
2009 application date. (Tr. 10.) At Step Two, the ALJ found that
plaintiff had the severe inpairnents of fibronyalgia and degenerative

di sc di sease of the cervical spine. (1d.) At Step Three, the ALJ found
that plaintiff did not suffer from an inpairnment or conbination of
i mpai rnents of a severity that net or nedically equaled the required
severity of alisted inpairment. (Tr. 12.)

Prior to Step Four, the ALJ determned that plaintiff had the
residual functional capacity (RFC) to perform “light” work with the
following restrictions: she could lift 20 pounds occasionally and 10
pounds frequently; sit or stand for 6 hours each in an 8-hour workday;
and perform only occasional reaching overhead with her left arm (Tr.
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12.) At Step Four, the ALJ found that plaintiff had no PRW (Tr. 14.)
The ALJ found that plaintiff's inpairnents would not preclude her from
performing work that exists in significant nunbers in the national
econony, including work as a cafeteria counter attendant, ticket taker,
and cashier. (Tr. 15.) Consequently, the ALJ found that plaintiff was
not di sabl ed under the Act. (1d.)

V. GENERAL LEGAL PRI NCI PLES

The court’s role on judicial review of the Comi ssioner’s decision

is to determine whether the Commissioner’'s findings conply with the
rel evant | egal requirements and is supported by substantial evidence in
the record as a whole. Pate-Fires v. Astrue, 564 F.3d 935, 942 (8th Gir.
2009). “Substantial evidence is | ess than a preponderance, but is enough

that a reasonable nmind would find it adequate to support the
Comm ssioner’s conclusion.” [d. In determ ning whether the evidence is
substantial, the court considers evidence that both supports and detracts
fromthe Comn ssioner's decision. 1d. As long as substantial evidence
supports the decision, the court nay not reverse it nerely because
substantial evidence exists in the record that woul d support a contrary
out cone or because the court would have decided the case differently.
See Krogneier v. Barnhart, 294 F.3d 1019, 1022 (8th Cr. 2002).

To be entitled to disability benefits, a claimant nust prove she is

unabl e to perform any substantial gainful activity due to a medically
det erm nabl e physical or nmental inpairnment that would either result in
death or which has lasted or could be expected to last for at |east
twel ve continuous nonths. 42 U S.C 88 423(a)(1)(D, (d)(1)(A),
1382c(a)(3)(A); Pate-Fires, 564 F.3d 935, 942 (8th Cr. 2009). A
five-step regul atory franmework i s used to det erm ne whet her an i ndi vi dua
qualifies for disability. 20 CF.R § 404.1520(a)(4); see also Bowen v.
Yuckert, 482 U.S. 137, 140-42 (1987) (describing the five-step process);
Pate-Fires, 564 F.3d at 942 (sane).

St eps One through Three require the claimant to prove (1) she is not

currently engaged in substantial gainful activity, (2) she suffers from
a severe inpairnent, and (3) her disability neets or equals a listed
i mpai r ment . Pate-Fires, 564 F.3d at 942. If the clai mant does not



suffer froma listed inpairment or its equivalent, the Conm ssioner’s
anal ysis proceeds to Steps Four and Five. 1d. Step Four requires the
Commi ssi oner to consider whether the clainmant retains the RFCto perform
her PRW 1d. The clainmnt bears the burden of denonstrating she is no
| onger able to return to her PRW |1d. |If the Comm ssioner determ nes
the cl ai mant cannot return to PRW the burden shifts to the Conm ssi oner

at Step Five to show the clainant retains the RFC to perform ot her work.

I d.

V. DI SCUSSI ON

Plaintiff argues the ALJ erred: (1) in failing to evaluate her

credibility; (2) infailingto refer her for a psychol ogical consultative
evaluation; and (3) in failing to give less than controlling weight to
the opinion of her treating physician, Dr. Chaudhry. The court
di sagr ees.

1. Credibility

Plaintiff argues that the ALJ erred in failing to evaluate her
credibility. In his decision, the ALJ noted that the plaintiff alleged
disability due to a nunber of limtations including dizziness, swelling
and nunmbness of her |egs, and neck pain, as well as an inability to sit
for more than 30 to 40 mnutes at a tine, lift nore than 5 pounds, or
reach overhead. (Tr. 12.) The ALJ then noted that "the nedical record
contains a considerable nunber of findings upon clinical examnation
inconsistent with a claim of inability to perform any sustained work
activity." (Tr. 13.) Wile the ALJ did not specifically use the term
"credibility," a full reading of his decision shows that he found that
plaintiff's conplaints were not fully credi ble based on the factors set
forth in his decision and di scussed below. (Tr. 13-14.)

For exanple, despite plaintiff's allegations of chronic dizziness,
in May 2008 plaintiff told her physicians that her dizziness was
"dramatically inproved" on nedication. (Tr. 13, 227.) Plaintiff
underwent adenoi d surgery in June 2008 and was "doi ng beautiful ly" by the
following nonth. (Tr. 13, 221.) In Novenber 2009, plaintiff told Dr.
Ei senbeis that her dizziness was resolved following her June 2008
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surgery, over one year before she applied for SSI benefits. (Tr. 13
333.) See Pepper ex rel. Gardner v. Barnhart, 342 F.3d 853, 855 (8th
Cir. 2003) (inpairnents that are controllable or anenable to treatnent

do not support a finding of total disability). Mreover, a claimant's
response to treatnment is a factor in evaluating credibility. See 20
C.F.R §8416.929(c)(3)(v). The ALJ properly considered these credibility
factors in reaching his decision. (Tr. 13.)

The ALJ also noted that despite conplaints of disabling pain,
plaintiff received only conservative treatnent. (Tr. 13.) Al t hough
plaintiff conplained of severe neck and |leg pain, the record evidence
denmonstrates only m ni mal conservative treatnent consisting of one or two
physi cal therapy appointnments and a course of cervical traction. (Tr.
26-27, 344, 348.) At the tine of her application, plaintiff was taking
only naproxen, an over-the-counter painreliever. (Tr. 154.) See Gowell
v. Apfel, 242 F.3d 793, 796 (8th Cir. 2001) (pattern of conservative
nedi cal treatnment is a proper factor for ALJ to consider in evaluating
credibility). See also Rankin v. Apfel, 195 F.3d 427, 429 (8th Cr.
1999) (cl aimant’ s deci sion not to attend physical therapy nore often, as

well as the results of the physical therapy adm nistered, undercut
al | egati ons of disabling pain).

The ALJ al so noted that the record evidence was inconsistent with
plaintiff's allegations of disabling neck pain and difficulty reaching.
(Tr. 13.) Throughout the relevant period plaintiff had nornal ROMin her
spi ne and upper extremities. (Tr. 13, 191, 193, 195, 304, 306, 335.)
In Decenber 2009, although plaintiff conplained of shoulder pain of
several weeks duration, Dr. Chaudhry reported no signs of shoul der pain
such as Iinmted ROM swelling, or warmh. (Tr. 482-83.) Nor was there
any nmention of shoulder pain in his subsequent treatnment note dated My
2010, five nonths |ater. (Tr. 484.) While x-rays and MIs of
plaintiff's cervical spinereveal ed some degenerative di sc di sease, which
the ALJ acknow edged as a severe inpairnent, there was no evidence of
radi cul opathy or inflamuation of the nerves. (Tr. 12, 357, 389.) See
Forte v. Barnhart, 377 F.3d 892, 895 (8th Cr. 2004) (ALJ may not di scount
al l egations of disabling pain solely on the lack of objective nedical

evi dence, but a lack of objective nmedical evidence is a factor an ALJ may

-9 -



consider in determning a claimant's credibility). Here, in support
of his RFC determination, the ALJ noted the |ack of supporting record
evi dence, plaintiff's history of mniml conservative treatnent, and her
statenents that her inpairments inproved with treatnent. |In doing so,
the ALJ inmplicitly found that plaintiff's subjective conplaints were not
entirely credible to the degree that they exceeded the |imtations in his
RFC det erm nati on. See Mapes v. Chater, 82 F.3d 259 (8th Cir. 1996)
(inplicit determinations of «credibility are adequate when ALJ's

conclusion is supported by substantial evidence). Reynolds v. Chater, 82
F.3d 254, 258 (8th Gr. 1996) (ALJ did not specifically outline reasons
for rejecting testinony, but clear from record that ALJ nade certain

inplicit determ nations regarding credibility).

The credibility of a claimant's subjective testinony is primarily
for the ALJ to decide, not the court. See Pearsall v. Massanari, 274
F.3d 1211, 1218 (8th Cr. 2001). If the ALJ discounts a claimant's
credibility and gi ves good reasons for doing so, the court will defer to

the ALJ's judgnent even if every relevant factor is not discussed in
depth. See Brown v. Chater, 87 F.3d 963, 966 (8th Cr. 1996). Because
the ALJ here articulated the inconsistencies on which he relied in

discrediting plaintiff’'s testinony regardi ng her subjective conplaints,
and because the credibility finding is supported by substantial evidence
on the record as a whole, the ALJ's credibility finding is affirnmed. See
Pena v. Chater, 76 F.3d 906, 908 (8th Cr. 1996).

2. Consul tative Exam

Plaintiff next argues that the ALJ erred in failing to refer her for
a consultative psychol ogi cal exam nation. |In support, she cites a 2004
ER visit for a panic attack, physician statenments dated July 22, 2005,
and May 31, 2006, indicating disabling "psychosis" and generalized
anxi ety di sorder (GAD), anxiety diagnoses under Dr. Chaudhry in 2008 and
2009, and her prescription for Ativan, used to treat anxiety.

Plaintiff cites evidence from2004 t hrough 2006. However, plaintiff
did not apply for SSI benefits until Septenber 24, 2009. For purposes
of eligibility for SSI, the issue is whether plaintiff was disabled as
of the date of her application, not her alleged onset date. See 42
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US C § 1382(c); 20 CF.R 88 416.330 and 416. 335. Ther ef or e,
plaintiff’s condition during the years before she applied for benefits
is of very limted relevance. Mbreover, the record evidence fromthis
peri od does not show consi stent psychiatric treatnent, and in fact, does
not show that plaintiff ever sought treatnment from a nental health
pr of essi onal . See Roberts v. Apfel, 222 F.3d 466, 469 (8th Gr.
2000) (absence of any evidence of ongoing counseling or psychiatric

treatnent or of deterioration or change in clainant’s nental capabilities
di sfavors a finding of disability). The nmere fact that a clainmant has
been prescribed anti-anxiety nmedication on at | east one occasion is not
enough to require the ALJ to inquire further into the condition by
ordering a psychol ogi cal evaluation. Cf. Hensley v. Barnhart, 352 F.3d
353, 357 (8th Cr. 2003)(anti-depression nedication).

Further, neither plaintiff nor counsel addressed her anxiety at the

administrative hearing. Nor did plaintiff allege anxiety as a di sabling
i mpai rnent at the tinme of her application. (Tr. 150.) See Muser V.
Astrue, 545 F.3d 634, 639 (8th Gr. 2008)(ALJ is not obliged to
investigate claim not presented at the tinme of the application for

benefits and not offered at the hearing as a basis for disability); 20
C.F.R 8 416.912(a) (2012) ("We will consider inpairnment(s) you say you
have or about which we receive evidence").

Finally, the record evidence does not reveal ongoi ng severe anxiety.
Dr. Chaudhry consistently noted that plaintiff reported no anxiety or
depression. (Tr. 191-94, 304-07, 335-36, 484-87.) On June 10, 2008,
plaintiff saw Dr. Chaudhry with conplaints of anxiety and was prescri bed
Ativan. (Tr. 195.) Plaintiff did not see Dr. Chaudhry again until a
foll owup visit on Novenber 20, 2009, over one year later, and no specific
conpl ai nt of anxiety was noted. (Tr. 13, 306-07.) On Decenber 29, 2009,
when plaintiff saw Dr. Chaudhry to conplete disability paperwork, Dr.
Chaudhry di agnosed anxiety, but did not document any conplaints of
anxiety in his records. (Tr. 482.) There was no further reference to
anxi ety in his subsequent notes from2010 and 2011. (Tr. 335, 484, 486.)
Based on all of the above, the ALJ was not required to order a
consul tative psychiatric exam nation



3. Opi ni on of Treating Physician, Dr. Chaudhry

Plaintiff finally argues that the ALJ erred in giving |less than
controlling weight to Dr. Chaudhry’ s Decenber 29, 2009 Medical Source
Statenment (MSS). (Tr. 310-13.) On his MS, Dr. Chaudhry Ilisted
di agnoses of fibronyalgia, arthritis, TMJ di sorder, and osteopenia. He
opi ned that plaintiff could sit for 15 to 30 nminutes and stand and wal k
for 60 to 90 mnutes at a tinme. He estimated that over the course of an
ei ght - hour wor kday, plaintiff could only sit for 90 m nutes, stand for
2 hours, and wal k for 90 minutes. Dr. Chaudhry indicated that plaintiff
could occasionally Iift and carry 2 to 5 pounds; never lift or carry 10
pounds; occasionally stop and reach above her head; and never crouch,
crawl, or clinb |adders or scaffolds. He opined that plaintiff needed
to lie down for 3 hours during an eight-hour workday and needed to take
breaks every 90 minutes due to neck pain. (Tr. 310-13.)

An ALJ nust give a treating physician's opinion controlling weight
if it is well supported by medically acceptable clinical and | aboratory
di agnostic techniques and is not inconsistent with other substanti al
evidence in the record. See Brace v. Astrue, 578 F.3d 882, 885 (8th Cir.
2009)(citing 20 CF.R 8 416.927(c)(2)). If the opinion fails to neet
these criteria; however, the ALJ need not accept it. Brace, 578 F. 3d at
885.

Here, while the ALJ acknow edged that Dr. Chaudhry was a treating
source, he determ ned that there were reasons his opinion could not be
af forded substantial weight. The ALJ noted that there was insufficient
evidence in Dr. Chaudhry's treatnment notes to support the limtations
described on his MBS. Despite indicating that plaintiff could never |ift
nmore than two to five pounds, Dr. Chaudhry never documented any notor
strength deficits. Dr. Chaudry also opined that plaintiff had
significant postural limtations, yet his exaninations uniformy reveal ed
i ntact ROM of her cervical and lunbar spine. (Tr. 13, 191, 193, 195
304, 306-07, 311, 335, 482, 484.)

The ALJ properly determned that Dr. Chaudhry’s opinion was not
entitled to significant weight because it was inconsistent with and
unsupported by the record evidence, including Dr. Chaudhry’'s own
treat nent notes. See Halverson v. Astrue, 600 F.3d 922, 930 (8th Gir.
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2010) (where the doctor's opinion is inconsistent with or contrary to the
medi cal evi dence as a whole, the ALJ can accord it |less weight). The ALJ
al so noted that plaintiff's treatnent history with Dr. Chaudhry detracted
fromthe weight afforded to his opinion. As noted above, during 2008 and
2009, plaintiff went over one year between visits to Dr. Chaudhry.
Despite all egedly disabling synptons, plaintiff went from August 2010 to
March 2011 between doctor visits. (Tr. 335, 486.) An ALJ can consi der
the frequency of treatnent as a factor in evaluating nedical opinions.
See 20 CF.R 8 416.927(c)(2)(1).

There was also record evidence that Dr. Chaudhry relied on
plaintiff's own estimates of her ability to perform work activity.
Plaintiff testified that when Dr. Chaudhry filled out the MSS, he sinply
asked her the questions on the formand that she in turn answered. (Tr.
46-47.) See Wolf v. Shalala, 3 F.3d 1210, 1214 (8th G r. 1993)(ALJ is
justified in discrediting the opinion of treating physician when based

solely on claimnt's subjective conplaints and not supported by other
findings); Kirby v. Astrue, 500 F.3d 705, 709 (8th G r. 2007) (ALJ is
entitled to give less weight to treating physician s opinion because it

was based largely on claimant’'s subjective conplaints rather than on
obj ective nedi cal evidence).

Plaintiff further contends that Dr. Chaudhry's opinion is supported
by that of Dr. Bashir who exam ned her on Novenber 9, 2009 for diffuse
joint and soft tissue pain. However, Dr. Bashir found that plaintiff had
full ROM and no synovitis or inflammtion in any joints, and her |ab
results were negative for inflammatory arthritis. Dr. Bashir’s only
positive finding was that plaintiff's subjective reports of tenderness
were consistent with fibromnyalgia. But rather than indicating that
plaintiff was disabled, Dr. Bashir instructed her to start an exercise
and stretching program (Tr. 296-302.) The ALJ also noted that
plaintiff told Dr. Bashir that her stiffness inproved upon waking and
becomi ng active. (Tr. 13, 296). There is no evidence that plaintiff
ever followed up with Dr. Bashir. Finally, in the nonths follow ng
plaintiff's appointment with Dr. Bashir, Dr. Chaudhry was no | onger
di agnosing fibronyalgia or describing any fibronyal gia-rel ated
conmplaints. (Tr. 335, 484-87.) In fact, plaintiff repeatedly denied any
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nyal gi as. (Tr. 335, 484.) The mnimal findings contained in Dr.
Bashir's report do not support the limtations set forth by Dr. Chaudhry.
(Tr. 296-302.)

Based on all of the above, the ALJ properly considered all of the
medi cal opinion evidence in the record.

VI. CONCLUSI ON

For the reasons set forth above, the court finds that the decision

of the ALJ is supported by substantial evidence in the record as a whol e
and is consistent with the applicable [Iaw. The decision of the
Conmi ssi oner of Social Security is affirmed. An appropriate Judgnent
Order is issued herewth.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on Septenber 16, 2013.



