Mooring v. Wallace Doc. 29

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

GENO P. MOORING, )
Petitioner, ))
V. )) No. 4:12 CV 1386 DDN
IAN WALLACE, ))
Respondent. : )
MEMORANDUM

This action is before the court upon théitpn of Missouri sta¢ prisoner Geno Mooring
for a writ of habeas corpus pursuant to 28 0. 2254. The parties have consented to the
exercise of plenary authorityy the undersigned United Statesdvdrate Judge pursuant to 28
U.S.C. 8 636(c). For the reasosst forth below, the petition faa writ of habeas corpus is
denied.

. BACKGROUND
On September 22, 2008, petitioner Geno Moogplegl guilty in the Circuit Court of the

City of St. Louis to one coundf kidnapping and two counts dibmestic assault in the third
degre€. (Doc. 15, Ex. A at 28-31.) The trial cousentenced petitioner to fifteen years
imprisonment as a prior and persistent offermgrsuspended execution of sentence and placed
him on five-years' probatiorfld. at 18-21, 31.)On October 29, 2010, the circuit court revoked
petitioner’s probation and execdthis previously suspendedsence. (Id. at 22-26, 32-34.)

On December 2, 2010, petitioner filed irethircuit court a pro se motion for post-
conviction relief under Missouri Supreme CoRule 24.035. (Id. at 39-44.) On May 31, 2011,

with the assistance of appointed counsel, peidi filed an amended rion for post-conviction

! The court notes that in the transcript for ity plea proceedings, ¢hcircuit court described
one count of domestic assault as being m sbcond degree. However, the prosecution, the
sentencing documents, and the appellate couriapohescribe both counts of domestic assault
as being in the third degree. (Doc. 15, Ex. A at 10-18, Ex. D.)
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relief. (Id. at 50-76.) On July 13, 2011, the cit@ourt denied petitioner's motion._ (Id. at 86-
89.) On May 15, 2012, the Missouri Court of Appesffamed the circuit court’s denial of the
motion. (Doc. 15, Ex. D); Mooring v. State,838.W.3d 147 (Mo. Ct. App. 2012) (per curiam).

On August 28, 2012, petitioner filed the instpatition for a writ of habeas corpus under
28 U.S.C. § 2254.

II. PETITIONER'S GROUNDS FOR FEDERAL HABEAS RELIEF

Petitioner alleges four grounds falief in this habeas action:

(1) His trial counsel rendered constitutionally ineffective assistance by not
informing petitioner that he would required to serv85% of his fifteen-
year sentence of imprisonment.

(2) His trial counsel rendered constitutionally ineffective assistance by failing
to call the victim as a defense wass and by failing to proceed to trial
pursuant to petitioner’s wishes.

(3) The trial court erred by failing to inform petitioner that he would be
required to serve 85% of his fiftegear imprisonment sentence before
parole consideration.

(4) Petitioner is actually innocenbecause the victim has provided an
affidavit stating that petitionatid not assault or kidnap her.

Respondent argues that Ground3 are without merit, thaGround 4 is not a cognizable
ground for habeas relief consideration, that Grouhd@snd 4 are procedurally barred, and that

petitioner’'s habeas petition is untimely.

[lI. STATUTE OF LIMITATIONS

To obtain federal habeas relistate prisoners must file tihdiabeas petitions within one

year of the latest of:

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of éhtime for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is removed, if
the applicant was prevented frdiling by such State action;



(C) the date on which the constitutional right asserted was initially recognized by
the Supreme Court, if theght has been newly recogeid by the Supreme Court
and made retroactively applicalitecases on collateral review; or

(D) the date on which the faetl predicate of the claior claims presented could

have been discovered througle #gxercise of due diligence.
28 U.S.C. § 2244(d)(1). “The time during whia properly filed apptation for State post-
conviction or other collateral restiv with respect to the pertinent judgment or claim is pending
shall not be counted towarchy period of limitationunder this subseam.” 28 U.S.C. §
2244(d)(2).

Under Missouri law, a notice of appeal musffited within ten dayof a final judgment.
Mo. Sup. Ct. R. 30.01(a), 81.04(a). Petitioner didapgteal his guilty plea or sentence, and his
time to appeal expired on October 2, 2008. @ett filed his motion for post-conviction relief
on December 2, 2010, seven hundred ninety-one degys l@oc. 15, Ex. A at 38.) On May 15,
2012, the Missouri Court of Appeals affirmed thecait court’s denial of the motion. Mooring
v. State of Missouri, 386 S.W.3d 147 (Mo. Ct. App. E.D. 2012); D6¢cEXx. D. His time for a
motion to transfer to the Supreme Courivb$souri expired on May 25, 2012. See Mo. Sup. Ct.
R. 83.01. On August 28, 2012, petitioner filed theanspetition for a writof habeas corpus,

ninety-five days leer. (Doc. 1.)

In response to the respondent's arguntbat the federal habeas petition was filed
untimely, petitioner argues that the one-year federal limitations period did not begin until the
revocation of his probation. Petitioner is inext. Under Missouri law, “[ijn a suspended
execution of sentence, a criminal convictions Haeen entered and the sentence has been
assessed; only the act of executing the senterscbe®mn suspended.” State v. Nelson, 9 S.W.3d
687, 688 (Mo. Ct. App. 1999); see Garrett v. Dioen2011 WL 4445839, *4 (E.D. Mo. 2011).
Moreover, petitioner was “in custody” for purgss of habeas relief during his period of
probation. _Se&lohammad v. Heston, 542 F. Supp. 2d 949, 953 (E.D. Mo. 2007).

Eight hundred eighty-six untolled dagkpsed between the expiration of petitioner’s

time for direct appeal and the filing of the instiederal habeas petition. Therefore, petitioner’s
habeas corpus petition is untimely. Nevertheldss,court has considered the petition as if it
was timely filed.



IV. EXHAUSTION AND PROCEDURAL BAR
Congress requires that statéspners exhaust their state lammedies for claims made in
federal habeas corpus petitions filed in miistcourts under 28 U.S.C. § 2254. See 28 U.S.C.
§ 2254(b)(1)(A). A state prisoner has not exhalsis remedies “if he has the right under the

law of the State to raise, by any availablecpaure, the question presented.” 28 U.S.C. §
2254(c). As discussed above, petitioner filesh@tion for post-conviction relief and appealed
the denial of relief.

Exhaustion in the sense that petitioner rfeas no remaining procedure for bringing a
claim to the state court does nbgwever, satisfy the federalastitory requiremet. Rather, a
petitioner must have fairly psented the substance of edelleral ground to the trial and

appellate courts. Anderson v. Harless, 459 U.8.(4982) (per curiam)If he has not done so

and has no remaining procedure for doingbsrause he has defaulted on the legitimate
requirements of the otherwise available proceduwaeg such ground for federal habeas relief is
barred from being considered by the federailrtso _Grass v. Reitz, 643 F.3d 579, 584 (8th Cir.
2011); King v. Kemna, 266 F.3d 816, 821 (8th.@001) (en banc); Sweet v. Delo, 125 F.3d
1144, 1149-50 (8th Cir. 1997) (petitioner’s failurepi@sent a claim on appeal from a circuit

court ruling raises a proceduradr to pursuing the claim in a habeas action in federal court).
The doctrine of procedural bar diggs whether the default occurred at trial, on appeal, or during
state court collateral attk. See Murray v. Carrier, 477 U.S. 478, 490-92 (1986).

Petitioner did not raise Ground 4 until his petitiorthis court. (Doc. 1 at 6.) However,

he has since been denied reba his claim for actual innocentxy the state trisand appellate
courts. (Doc. 8); _Mooring v. Wallace, Case No. SD32640; Mooring v. Wallace, Case No.
13MI-CV00522; Mooring v. Walice, Case No. 12 MI-CV00573.

Petitioner raised Grounds 143 his amended post-convictiarlief petition. (Doc. 15,

Ex. A at 51-53.) However, the state appelledeirrt found that petitioner did not adequately
plead Ground 2 in the factual cemt of the case. _(Id., Ex. D &t6.) Failure to satisfy the

procedural requirement of factgalding acts violates the stategedural requirements and erects

2 The undersigned takes judiciabtice of the state court prockegs as they are reported on
Case.net, http://www.courts.mo.gov/cagéflast visited October 22, 2013).

-4 -



a bar to this court considering this groun8mith v. Groose, 998 F.2d 1439, 1441 (8th Cir.
1993). Petitioner does not argagoidance of the procedurbbr. Therefore, Ground 2 is

procedurally barred.

Nevertheless, Congress has authorized rédeourts to consider and to dismiss
procedurally barred grounds ifcaurt concludes that the grounds arthout merit. 28 U.S.C. §
2254(b)(2). The undersigned has considereadfgiktitioner’s federal grounds on their merits.

V. EVIDENTIARY HEARING
Petitioner also requests an evidentiary imgar (Doc. 1 at 7.)28 U.S.C. § 2254(e)(2)

provides that a court shall nbbld an evidentiary hearing on a habeas corpus claim unless a
petitioner shows that:
(A) the claim relies on--

() a new rule of constitutional law, made retroactive to cases on collateral
review by the Supreme Court, tivedis previously unavailable; or

(i) a factual predicate that couldot have been previously discovered
through the exercise alue diligence; and

(B) the facts underlying thelaim would be sufficient to establish by clear and

convincing evidence that but for camstional error, no reasonable factfinder

would have found the applicant guilty of the underlying offense.
28 U.S.C. § 2254(e)(2).

Petitioner alleges no ground for relief that relies on a new rule of law or a factual
predicate that could not have been previouwtiscovered with due diligence. Accordingly,
petitioner’s request for an elentiary hearing is denied.

VI. STANDARD OF REVIEW ON MERITS
The Antiterrorism and Effective Death Pegatict (AEDPA) requires that habeas relief

may not be granted by a federal court on a clhiat has been decided on the merits by a state
court unless that adjudication:

(2) resulted in a decision that wasntrary to, or involed an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or



(2) resulted in a decision that wassed on an unreasonable determination of

the facts in light of the evidence peesed in the State court proceeding.
28 U.S.C. § 2254(d)(1)-(2).

A state court’s decision is contrary to clgaglstablished federal law if it “arrives at a
conclusion opposite to that reached by [the] Coarta question of law or . . . decides a case
differently than [the] Court has anset of materially indistinguisble facts.”_Thaler v. Haynes,
130 S.Ct. 1171, 1174 (2010) (per curiam) (internal citation omitted). This standard is difficult to

meet because habeas corpus “is a guard againsirexmalfunctions in the state criminal justice

systems, not a substitute fordarary error correction throughppeal.” Harrington v. Richter,
131 S. Ct. 770, 786 (2011) (intelnatation omitted). A state court’s decision involves an

“unreasonable application” of edrly established federal law ‘ithe state court identifies the
correct governing legal principfeom [the Supreme] Court’segtisions but unreasonably applies
that principle to the facts of the priser’'s case.”_That, 130 S.Ct. at 1174.

A state court’s factual findgs are presumed to be correct. 28 U.S.C. § 2254(e)(1);
Wood v. Allen, 130 S.Ct. 841, 845 (2010). Reviemder § 2254(d)(1) is lirted to the record
before the state court that adjudicated ttentlon the merits._ Cullen v. Pinholster, 131 S.Ct.

1388, 1398 (2011). Clear and convincing evidencefftabial findings laclevidentiary support
is required to grant habeas relief. 28.C. § 2254(e)(1); Wood, 130 S.Ct. at 845.

VII. DISCUSSION

A. Grounds 1 and 3

In Grounds 1 and 3, petitioner alleges that plea counsel renck constitutionally
ineffective assistance by not informing him thatdeld be required to serve 85% of his fifteen-
year imprisonment, and that the trealurt erred in failing to do the same.

In Strickland v. Washington, 466 U.S. 668 (1984 Supreme Court determined that the

right to effective assistance of counsel arifesen the Sixth and Rateenth Amendments.

Petitioner must prove two elements to prevaileonlaim of ineffective ssistance of counsel.
First, petitioner must demonsteathat counsel’s performance fb#low an objective standard of
reasonableness. Id. at 687-88. There isr@ngtpresumption that counsel has rendered
constitutionally effective assetice. _Id. a690; Huls v. Lockhart, 958 F.2d 212, 215 (8th Cir.
1990). Second, petitioner must demonstrate actuaudreg by counsel’s deficient performance.




Strickland, 466 U.S. at 687. To show prejudipetitioner must establish that “there is a
reasonable probability that, but for counsel'srsfrbe would not have pleaded guilty and would
have insisted on going to trial.” _Hill v. Lockhart, 731 F.2d 568, 59 (8th Cir. 1984), aff'd, 474
U.S. 52 (1985).

Under Missouri law, persorfeund guilty of a “dangerous lieny” are required to serve
85% of their term before becoming eligilfte parole. Mo. Re. Stat. § 558.019.3. Kidnapping

is a dangerous felony pursuant to Mo. Rev..§&56.061(8). The trial arappellate courts held
that, because eligibility for parole is only a etdral consequence of a plea, petitioner was not
constitutionally requiredo be informed of the 85% requiremt. (Doc. 15, Ex. A at 88, Ex. D
at 3-5);_see also Reynolds State, 994 S.W.2d 944, 946 (Mo. bat299) (“[N]either counsel

nor the trial court is under an affirmative obligation to inform a defendant of the parole

consequences of the guilty plea.”).

The Supreme Court of the United States haslatdrmined whether an attorney’s failure
to inform the client of parole iglibility constitutes ineffective ssistance of counsel. Ridling v.
Norris, 295 Fed. Appx. 860, 861 (8thr. 2008) (per curiam); Bthheit v. Norris459 F.3d 849,
852 (8th Cir. 2006). The Eighth 1€uit has declined to find & state courts unreasonably
applied the_Strickland analysis by finding that feeldo inform regarding parole eligibility did

not constitute ineffective assistance of counsel. Id.
The Supreme Court of the United Statéstision in_Padilla v. Kentucky, 559 U.S. 356
(2010), arguably may apply to petitioner’s claims. The Eighthu@if@as indicated that parole

eligibility is a collateral rather than a direcbnsequence of a guilty plea and that criminal
defendants need not be informed of collateral consequences. Hill, 731 F.2d at 570. In Padilla,
the Court held that an attornegnders ineffective assistance when he fails to inform his client
that his guilty plea carries a risk of deportataord eroded the distinction between collateral and
direct consequences. Id. at 365-66. Howeesen assuming that the failure to inform a
criminal defendant about the effects of a gugtga on parole eligibility constitutes ineffective
assistance of counsel, the Supreme Court lag¢dd that the Padillalecision does not apply
retroactively to the benefit of peoners placed in custody prior tbe Court’s decision. Chaidez

v. U.S,, 133 S.Ct. 1103, 1111 (2013) (applying Teaguene, 489 U.S. 288 (1989)). Petitioner

pled guilty in 2008. (Doc. 15, Ex. A at 28-32.) efbfore, Padilla does not apply to petitioner’s

grounds.



The Eighth Circuit has also held that courés/e no obligation to explain the collateral
consequences of guilty pleas to criminal deffnts. _United Statas Lambros, 544 F.2d 962,

966 (8th Cir. 1976). Therefore, petitioner’s grounglreling the trial court is also without merit.

Because the Eighth Circuit in_Hill consideparole eligibility to be a collateral
consequence of a guilty plea, neither counsal the trial court were required to inform
petitioner of the effect of higuilty plea on parole eligibility. Accordingly, the state appellate
court did not unreasonably agdlederal law by denying petitioner's grounds on the basis that
parole eligibility is a collateral consequence.

Grounds 1 and 3 are without merit.

B. Ground 2

In Ground 2, petitioner alleges thatshplea counsel rendereunconstitutionally
ineffective assistance by failing to investigate a defense witness and failing to proceed to trial as
requested by petitioner.

An attorney “has a duty to make reasonable investigations or to make a reasonable
decision that makes particulenvestigations unnecessary.” $kland, 466 U.S. at 691. Courts
apply “a heavy measure of deference to coungetigments.” _Id. Tl reasonableness of an
attorney’s decision not to interview a potentidtness is viewed from the perspective of the
attorney at the time he made the decisionarfiliers v. Armontrout, 907 F.2d 825, 828 (8th Cir.
1990).

The Missouri Court of Appeals denied thi®gnd, reasoning that petitioner had failed to

allege precisely the nature of the informatioatthn investigation would have produced and that
the information would have improved his positio(Doc. 15, Ex. D at 5-6.) That court also
noted that petitioner'plea hearing testimony inchted that he understoduis right to present
evidence and that he had no witnesses, thahsel had performed agding to petitioner’'s
requests, and that counsel’s pemfiance satisfied petitioner. (Id.&) Thus, the state appellate
court affirmed the motion court’s finding because the record "conclusively refuted” his claims of
deficient performance._(Id.)

At his plea hearing, prior to #ring his guilty plea, petitiomendicated that his attorney
had done everything which petitioner had askedl that petitioner vga satisfied with his

attorney’s services. (Doc. 15, Ex. A at 31.) fdeher testified that he understood the charges



against him and the consequenogépleading guilty. (Id. at 281.) The prosecution stated that
at trial it would have shown that petitioner abiggicthe victim, the mother of his child, from her
friend’s house, pulled her hair er@on out of her hajthrew it into the seet, and dragged her
into his vehicle while threatening to murder lieshe continued to resist._ (Id. at 29.) The
prosecution further stated that it would have shdlat petitioner hit the victim in the face and
continued to yell at her once theyumed to his home._(Id.) Pédiher verified to the court that
the prosecution’s facts were correc(ld.) He further statethat he understood that, had he
proceeded to trial, he would have been ablgrésent withnesses and evidence in his defense, and
that he did not have any withessa connection with his cas€ld.) Additionally, he testified
that his counsel had performed according torbguests, that his counsel’'s performance had
satisfied him, and that he had no complaintsnaigg his counsel. _(Id.Based on the foregoing
testimony, this court concludesatithe state court clearly anehsonably applied federal law.

Petitioner further alleges th#te victim witness’ testimongt trial would have provided
him with a viable defense to his kidnappingaade. (Doc. 1 at 5.) On March 17, 2011, the
victim filed an affidavit statinghat, despite her prior attestatiotasthe contrary, petitioner did
not kidnap her. (Doc. 15, Ex. A &7.) The victim stated thatetitioner acted in self-defense
when, after she charged at him, a fist fight eadu (Id. at 78.) Shelafed that she called the
police and informed them that she had beemdpped by petitioner because she was “frustrated
and tired of the abuse.” (Id.)

Considering that the witness was not onlytatim in this case, but also the individual
who alerted the authoritiasf petitioner’'s actions, it was hanreasonable thatetitioner’s plea

counsel did not consider her a viable de¢tenstness. See Freeman v. Graves, 317 F.3d 898,

901 (8th Cir. 2003) (“the testimony of alibi witrees, especially friends and relatives of the
defendant, does not assure an acquittal asorisetimes counterproductive”). Even assuming
that upon investigation dhe victim, counsel would havestgiovered the information contained
in her 2011 affidavit, her inconsistent statementaild have created issues of credibility on
cross-examination that would have been detriaddn petitioner’s case. See Williams v. United
States, 452 F.3d 1009, 1013 (8th Cir. 2006) (comnisigevitness credibility under the prejudice

prong of the_Strickland analy$is Moreover, petitioner's plea testimony undermines his

allegations of the natuie the victim’s testimony.



The decisions of the Missouri circuit and afgde courts reasonably applied federal law.

Accordingly, Ground 2 is without merit.

C. Ground 4

In Ground 4, petitioner claims that he is iorat of all charges of which he has been
convicted.

The Supreme Court has held that tdohs of actual innocence based on newly
discovered evidence have neveebdeld to state a ground fordéral habeas relief absent an
independent constitutional violation occurring in the underlying state criminal proceeding.”
Herrera v. Colins, 506 U.S. 390, 400 (1993); Mmas v. Delo, 99 F.3@80, 283 (8th Cir.
1996); cf. Schlup v. Delo, 513 U.S. 298, 316 (199%néidering an actual innocence claim for

the purpose of avoiding procedural bar). ccArdingly, because petitioner alleges actual

innocence as a freestanding claimp@rd 4 is not cognizable.

VII. CONCLUSION
For the reasons stated aboties petition of Geno Mooring fa writ of habeas corpus is

denied. Because petitioner had nmade a substantial showing afdenial of a constitutional
right, the court denies a certifteaof appealability. 28 U.S.& 2253(c)(2). An appropriate

Judgment Order is issued herewith.

/S/ David D. Noce
UNITED STATES MAGISTRATE JUDGE

Signed on June 24, 2014.
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