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UNITED STATESDISTRICT COURT
THE EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JAVIER PENA CALLEJA, )
Petitioner, i
V. )) Case No. 4:12CV01433 AGF
MELISSA RING, ))
Respondent. ;

MEMORANDUM AND ORDER

This matter is before the Court on the petitof Javier Pena Calleja for a writ of
habeas corpus pursuant to2&.C. § 2254, seeking ander of deportation by the
United States Department of Justicetitimer is currently aiilly committed to the
custody of the Missouri Depanent of Mental Health’'s SeOffenders Rehabilitation and
Treatment Services (“SORTS”) program, witlhe Fulton Statélospital in Fulton,
Missouri, pursuant to the judgment of Becuit Court of St. Louis County. For the
reasons set forth below, the petition shall be denied.

BACKGROUND

On March 29, 2004, Petitioner was convictedlissouri state court of statutory
sodomy and sentenced to five yearshimonment. He was discharged from the
jurisdiction of the Missouri Department Gobrrections effective October 13, 2008.
Petitioner apparently was thereafter detdipending civil commitment proceedings,

pursuant to Missouri’'s Sexually Violentdetator Act (“MSVPA”), Mo. Rev. Stat. §8
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632.480-632.513. On Deceésr 1, 2009, an immigratijudge of the Immigration
Court of United States Department oftice issued an Order ordering Petitioner
removed from the United States to Mexic&ee Pena-Callgav. Blake, 4:11-CV-755-
FRB, Doc. No. 1-1, at 22. This Petitioner’s third attempt to obtain federal habeas relief
from this court based on the Decesnii, 2009 Order of Removal.
First, on June 28, 2010, while confingidthe St. Genevieve, Missouri, County
Jail, awaiting trial on whethdre would be civillyadjudicated to be a sexually violent
predator under the MSVPARetitioner brought a 28 U.S.€.2241 habeasorpus action
in this court, seeking his immediatemeval from the United States, based on the
December 1, 2009 Order of Reval. Petitioner claimed that the State of Missouri could
not detain him for civil proceedings becau®e was subject to a federal Order of
Removal. On August 25020, the Hon. Stephen N. Lirmbgh, Jr. dismissed Petitioner’'s
action, holding,
Petitioner does not have a constitutionght to be renoved from the
United States. Petitioner is not exgtnfrom civil commitment proceedings
in the State of Missousimply because he is nat citizen of the United
States. And petitioner does not havegalegight to enforce an order of an
Immigration Judge in this Court . . . Finally, petitioner has not made a
substantial showing of the dahbf a constitutional right.
Pena Callgav. Solzer, No. 4:10-CV-1158 FRB, 201W/L 3362596, at *1 (E.D.
Mo. Aug. 25, 2010) (Pena Callgal”). The Court concluded that Petitioner was

not in custody in violatiowf the Constitution or laws or treaties of the United

States, and so was not entittedederal habeas reliefd.



Meanwhile, on July 7, 2010, Plaintiff wésund by a jury to be a sexually violent
predator, under state law, and was civilmmitted to SORTSOnN April 25, 2011,
Petitioner filed an action in this court um@2254, claiming that his civil commitment
by Missouri was illegal in light othe federal Order of Remayavhich should have taken
precedencePena-Callgja v. Blake, 4:11-CV-755-FRB, 201WL 2619632 (E.D. Mo.)
(Pena Callgjall). By order dated July 2011, the court held &t the doctrines of res
judicata and collateral estoppel barred theoactiThe Court further held that habeas
relief was barred “for all the reasons the Court stateBeng-Callgal].” Id. at *1. On
October 21, 2011, the Eighth Circuit CourtAgpeals denied Petitioner’s application for
a certificate of appealability.

On April 3, 2012, the Missouri Court éfppeals affirmedhe July 7, 2010
judgment against Petitioner in the cisdmmitment case, rejecting Petitioner’s only
argument on appeal, namely, thiae probate court erred gnanting the state’s motion in
limine to exclude evidence of Petitioneifsmigration statusind any order of
deportation. Inre Callga, 360 S.W.3d 801, 803 (Mo. Ct. App. 2011).

Petitioner filed the present action on Augus2®]2. He claims that he should be
released from his commitment at SORTS8 deported to Mexicbecause he is a
Mexican citizen who is in the United Stailegally and was ordered removed from the
United States; the State of Missouri is wranllyfignoring federal law by refusing to
honor the December 2009 removal order; and he already d@svexdminal sentence for
the sodomy conviction. laddition, Petitioner claims thae received ineffective

assistance of trial counseltime sodomy case, becausermsel told Petitioner he would
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be deported after he completed his sentéomicthe sodomy conviction and did not advise
Petitioner of any potential collateral conseqges of his conviction — namely, a sexually
violent predator commitment.

Respondent argues that all of Petitionef&ms are barred by the Antiterrorism
and Effective Death Penalty Act of 1968 EDPA"), 28 U.S.C. § 2244(b)(3)(A), which
provides, “Before a second or successivdieaion permitted by this section is filed in
the district court, the applicant shall movelhie appropriate court of appeals for an order
authorizing the district court to consider the application.” Respondent argues that the
current petition is “successive” because all of Petitioner’s claimsaverauld have been
raised inPena Callgja | and/orPena Callgall.

DISCUSSION

(AEDPA), 28 U.S.C. § 2244(b), impos#wsee requirements on second or
successive habeas petitions. First, e@laym “that was presented in a prior
application shall be dismissed.ld. at 8 2244(b)(1). If a claim was not
already adjudicated, 8§ 2244(b)(2) reqsirs dismissal unless it relies on “a
new and retroactive rule of constitutal law or new fast showing a high
probability of actual innocence.'Gonzalez v. Crosby, 545 U.S. 524, 530
(2005). Finally, beforeiling a second or successi petition in district
court, a habeas applicant must reeean order authorizing it from the court
of appeals.ld. at § 2244(b)(3).

United Statesv. Lee,  F.3d ___, 2018/L 4173773, at *2 (8tiCir. July 13, 2015).
Here it is clear that Petitioner’s atas regarding his entitlement, based on the

2009 Order of Removal, to immediate reee&®m civil confinement (and deportation to

Mexico) have been ruled on by this courPena Callgja Il, and the Eighth Circuit Court

of Appeals denied issuing a certificate of appealabiltgcordingly those claims are



dismissed. Moreover, Petitioner has naivgh that he has met the precertification
requirement of § 2244(b)(3).

Petitioner’s ineffective assistance of courdalm relates to a different state court
judgment than the one underigi his present confinement. i$ttlaim relates to the 2004
state court conviction for sodomy, and as such is clearly time-barred by the one-year
statute of limitations foactions under § 2254.

In sum, the Court concludes that Petitioisanot entitled to federal habeas relief.
Furthermore, the Court does not believe tikasonable jurists might find the Court’s
assessment of Petitioner’s claifios habeas relief debatalde wrong, for purposes of
issuing a Certificate of Appealabilitynder 28 U.S.C. § 2254(d)(2%ee Miller-El v.
Cockrell, 537 U.S. 322, 338 (20083tandard for issuing a Certificate of Appealability)
(quotingSack v. McDaniel, 529 U.S. 473, 484 (2000)).

CONCLUSION

Accordingly,
ITISHEREBY ORDERED that the petition of Javidtena Calleja for a writ of
habeas corpus pursuant2® U.S.C. § 2254 iIBENIED.

A separate Judgment shall accany this Memorandum and Order.

AUDREY G. FLEISSIG \1)
UNITED STATES DISTRICT JUDGE

Dated this 20th day of August, 2015.



