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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JONATHAN W. CASADY,

Petitioner,

V. ) Case No. 4:12vV-1439NAB
)
ROBERT WILLS?! )
)

Respondent. )

MEMORANDUM AND ORDER

This action is before the Court on PetitiolEmathan Casady’Betition for Writ of
Habeas Corpus pursuant to 28 U.S.Q284. [Doc. 1] Respondenfiled a responsgDoc. 14.]
The parties have consented to the jurisdiction of the undersigned United Statdsaidadisige
pursuant to 28 U.S.C. §36(c)(1).[Doc. 7] For the reasons set forth belo@asady’s Petition
for Writ of Habeas Grpus will be denied.

l. Background?

After a jury trial, Casadywas found to be &'sexually violent predatorunderRSMo
8 632.480and committed to the custody of thessouri Department of Mental HealttCasady
hasa long history okexually violent behavior, including multiple convictions $exual assault
andsexual nisconduct withminor girls, and he has not been successful in treatm&nhaige 20,

Casady had son byhis 15yearold girlfriend. In 1998,at age21, Casadypled guilty to three

! David Schmitt, Chief Operating Officer of the Southeast Missouri MentdtiH€anter, home

to Missouri’'s Sex Offender Rehabilitation and Treatment Services (SORD8jam, is the
proper respondenRumsfeld v. Padilla, 542 U.S. 426, 435, 124 S. Ct. 2711, 2718, 159 L. Ed. 2d
513 (2004).

% The following is the evidence viewed in the light most favorabkaeprosecutionJackson v.
Virginia, 443 U.S. 307, 324, 99 S. Ct. 2781, 2791-92, 61 L. Ed. 2d 560 (1979).
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counts of firstdegree sexual misconduorr touching two minor girls.He wassentenced to six
years to be servedconcurrery with a prior five-year sentence for firgtegree sexual assault.
While in prison, Casadgent visitor forms teninor girls, who were denied visitation duetteeir
age and fondled demale visitorresultingin a violation for sexual misconducHe participated
in the Missouri Sex Offender Program (MOSOP), but was termiratddiling to be honest.

Casady was releasé&m prisonin 2004atage26. In 2006, he was charged with failing
to register as a sex offender. He admittest he failed to registebut claimed it was due ta
relative’s passing. The charge wasmately dropped. In the summer of 2007several people
were at Casady’s homacluding B.E.,a 16yearold girl, and Casady’s girlfriendone of his
former victims It is undisputed that Casady invited B.E. into bed with him and his girlfriend.
He claimed it was because there were intoxicated men in the other room and heogasedon
for B.E.’s safety. Casady was 29 years old at the tinRE. alleged that Casadguchedher
while she was in bed with hinCasady denieB.E.’s allegations

The state was notifiedf B.E.s allegationsand initiated proceedings to ha@Gasady
civilly committed as &'sexually violent predatdr(SVP) Under Missouri lawan SVPis a
person who “has pled guilty or been found guilty ... or been found not guilty by reason af ment
disease or defect ... of a sexually violent offense” or who “has beemnitted as a criminal
sexual psychopath” and who “suffers from a mental abnormality which makes tba psrse
likely than not to engage in predatory acts of sexual violence if not confined¢arafseility.”
RSMo § 632.480(5). A “mental abnormgliis “a congenital or acquired condition affecting the
emotional or volitional capacity which predisposes the person to commit sextialint
offenses in a degree constituting such person a menace to the health and sdfetg’'oR&iMo

§ 632.480(2).



Dr. Richard Scott of théMissouri Department of Mental Healtbhonducted an initial
evaluation of Casadwnd opined that henet the statutory definition of an SVPFinding
probable cause to believe Casady was an,3N@&circuit court ordered the Departntenf
Mental Health to conduct a second evaluatibm. Erica Kempkerconductedhe evaluation and
likewiseopined that Casady met thtutorydefinition.

Dr. Kempker was the sole witness for the state at Casady’s trial. She teti#ted
Casady hadhebephilia—sexual attraction t@ostpubescent adolescentsvhich caused him
serious difficulty controlling his behavior, as evidenced by regeated illegal behaviors
following numerous legal sanctions, and therefoeehada mental abnormality. She fher
testified that Casady was more likely than not to reoffsexually if not confined. When
guestionedabout B.E.’s allegatia) Dr. Kempker emphasized that the mere fact that Casadly
invited B.E. into his bed knowing his history of offending behavidemonstrated he was well
into his deviant cycle despite treatment. Casady @wamined Dr. Kempker and presented his
own expert witnesses who opintitht he was not an SVRind that Dr. Kempker’s opinion was
flawed

Following the tweday trial, hejury returned a verdict finding that Casady was an SVP
and thecircuit court ordered him committed to the custody of the Department of Mental Health.
Casadyfiled a direct appeal, which was denied by the Missouri Court of Appézdsadythen
filed the instant petibn for writ of habeas corpus.

. Legal Standard

The AntiTerrorism and Effective Death Penalty AGEDPA), 28 U.S.C. 8§ 2254,

applies to all petitions for habeas relief filed by state prisonersthéistatute’s effective date of

April 24, 1996.Lindh v. Murphy, 521 U.S. 320, 3289, 117 S. Ct. 2059, 2063, 138 L. Ed. 2d



481 (1997) In conducting habeas review pursuant t8284, a federal court is limited to
decidingwhether the adjudication of a claim in state tq@uoceedings(1) resulted in a decision
that was contrary to, or involved an unreasonable application of, clearly establisbeal Fead
as determined by the Swgme Court”or “(2) resulted in a decision that was based on an
unreasonable determinatiai the facts in light of the evidence presented in the State court
proceeding. 28 U.S.C.8 2254d)(1)(d)(2). Thedetermination of a factual issbg a state court
is presumed correct unless that presumption is rebuttedelay and convincing evidenc28
U.S.C. § 2254(e)(1).
IIl.  Discussion

Casadymade a single claim on direct appeal and makes the same claim here. He argues
that his commitmentviolated his due process righteecause there was insufficientidence
against him. Under Missouri law,d civilly commit an individual as an SVP, the state must
prove by clear and convincing evidence that the individual “(1) has a congenitaiwredc
condition affecting his emotional or volitional capacity that predisposes himmmitsexually
violent offenses to a degree that causes him serious difficulty controllinghasibe and (2) is
more likely than not to engage in predatory acts of sexual violence if not cohfitadineau v.
Sate, 242 S.W.3d 456, 458 (Mo. Ct. App. 200RSMo $ 632.480et. seq. Casady contends
that Dr. Kempker failed to show that he suffered from a mental abnormalityygenis serious
difficulty controlling his behavior and that he was more likely than not to engage in@redat
actsof sexual violencé not confined. He argues that Dr. Kenkgrimproperly relied on B.E.’s
unproven allegatiamand did not account for the three and a half years Casaéwntin the
community without any violation excepihe dropped charge for failing t@gisteras a sex

offender.



To prevadl on hispetition Casady musshowthat, viewing the evidence in the light most
favorable to thestate no raional trier of fact could have fountte was an SVPy clear and
convincing evidencelackson v. Virginia, 443 U.S. 307, 324, 99 S. Ct. 272¥9192, 61 L. Ed.
2d 560 (1979)Jones v. Blake, No. 4:06CV402 ERW DDN, 2008 WL 4820788, at *5 (E.D. Mo.
Nov. 5, 2008)applyingJackson to SVPcommitment);Reed v. Wills, No. 143548 CV-S-BCW-

P, 2015 WL 2106282, at *4 (W.D. Mo. May 6, 2018pme). The scopeof review for a
collateral challengéo evidentiary sufficiencys extremely limited.Sexton v. Kemna, 278 F.3d
808, 814 (8th Cir. 2002) The Courtpresumeghat the trier of fact resolved all conflicting
inferencedn the recordn favor of thestateanddefess to that resolutionld. The Courtfurther
defes to a state appellate court’'s judgment rejecting a challenge to evidentiaryesfjici
Jackson, 443 U.S. at 323.

Viewed in the light most favorable to the state, the eviderasenot savanting that no
rationaltrier of fact could have foun@asady wasan SVP The state presentddr. Kempker’s
testimony that, based on her expertise and evaluation of Casady, he met they stafutition
of an SVP and was more likely than not to reoffend. Casady had the opportustitgllemge
Dr. Kempker's testimony through cresgamination and his owmxpert witnesses. The
Missouri Court of Appeals, in an unpublished memorandiexclined to reweigh the evidence
and found that the jury was freelielieveDr. Kempker’s testimony and disbelietre testimony
of Casady’s expertResp’'t Ex. E at 8.The stateappellatecourt’s findings and conclusions were
not contrary to, nodid they involve an unreasonable application of clearly established federal
law, nor did they result in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the state court proceefisagsoeblein v. Dormire,

229 F.3d 724, 72@th Cir. 2000)rejecting habeas challenge évidentiary sufficiency because



“a witness’s inconsistencies simply raise an issue of credibilitytrenttier of fact is entitled to
make the ultimate decision of whether testimony is to be believafijehead v. Dormire, 340
F.3d 532, 53&7 (8th Cir. 2003]rejecting habeas challenge to evidentiary sufficiency because
“the jury was not required to credit testimony[supporting the defendant’s casehen otler
evidence supported the statecas®). The state court’s findings are consistent wittlefal
constitutional standards and Petitioner’s sole ground for relief will be denied.

Accordingly,

IT ISHEREBY ORDERED that thePetition for Writ of Habeas Corpus pursuant to 28
U.S.C. § 2254s DENIED. [Doc. 1]

IT ISFURTHER ORDERED that a separate judgmenil be entered this same date.

IT IS FURTHER ORDERED that, for the reasons stated herein, any motion by
JonatharCasadyfor a Certificate of Appealability will bBENIED.

Dated thissth day ofAugust 2015.

/s/ Namette A. Baker
NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE




