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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON
LARRY ALAN NASH
Pl aintiff,

V. No. 4:12CV1454 FRB

CARCLYN W COLVIN, Acting
Comm ssi oner of Social Security,

N N N N N N N N N N

Def endant .

MEMORANDUM AND ORDER

This cause is before the Court on plaintiff’s appeal of
an adverse decision by the Social Security Admnistration. Al
matters are pendi ng before the undersigned United States Magi strate
Judge, with consent of the parties, pursuant to 28 U S.C. §8 636(c).

|. Procedural History

On August 19, 2010, plaintiff Larry Alan Nash filed an
application for Disability Insurance Benefits pursuant to Title |
of the Social Security Act, 42 U S.C. 88 401, et sedq., in which he
clainmed he became disabled on Novenber 24, 2008. On initial
consi derati on, the Soci al Security Admnistration denied
plaintiff’s claim for benefits. (Tr. 57-58, 66-70.) At
plaintiff's request, a hearing was held on July 21, 2011, before an
Adm ni strative Law Judge (ALJ) at which plaintiff and a vocati onal
expert testified. (Tr. 37-56.) On Septenber 2, 2011, the ALJ
entered a decision denying plaintiff’s claimfor benefits, finding

plaintiff able to performother work as it exists in significant
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nunbers in the national econony. (Tr. 16-32.) On June 25, 2012,
after review of additional evidence, the Appeals Council denied
plaintiff’'s request for review of the ALJ's decision. (Tr. 1-5.)
The ALJ' s decision is thus the final decision of the Conm ssioner.
42 U.S.C. § 405(Q).

In the instant appeal for judicial review, plaintiff
clains that the Comm ssioner’s final decision is not supported by
substantial evidence on the record as a whole. Specifically,
plaintiff contends that the ALJ failed to consider plaintiff’s
i npai rments in conbination. Plaintiff also clains that the ALJ
erredindetermning plaintiff’s residual functional capacity (RFC)
i nasmuch as the ALJ did not consider all of the nedical evidence of
record and i nproperly discredited plaintiff’s subjective conplaints
based on his daily activities. Finally, plaintiff contends that
the ALJ failed to neet his burden at Step 5 of the sequenti al
analysis to denonstrate that plaintiff can perform other work in
t he national econony. Plaintiff requests that the Conm ssioner’s
deci sion be reversed and that benefits be awarded, or that the
matter be remanded to the Conm ssioner for further proceedings.

Upon consideration of plaintiff’s clains and revi ew of
the entirety of the record, the undersigned finds there to be
substantial evidence on the record as a whole to support the ALJ's
deci si on. The Comm ssioner’s decision should therefore be

af firned.



I1. Testinonial Evidence Before the ALJ

A. Plaintiff's Testi nony

At the hearing on July 21, 2011, plaintiff testified in
response to questions posed by counsel and the ALJ.

At the time of the hearing, plaintiff was forty-seven
years of age. Plaintiff stands five feet, eleven inches tall and
wei ghs 324 pounds. Plaintiff is divorced and has no mnor
children. Plaintiff lives alone. Plaintiff graduated from high
school and received no vocational or mlitary training. (Tr. 40-
41, 47.)

Plaintiff’s Wrk H story Report shows that plaintiff
worked as a lineman with a tel ephone construction line crew from
June 1993 to January 1994, and then as a foreman with a crew from
1994 to February 1998. From May 1998 to October 2005, plaintiff
worked at Briggs & Stratton Corporation as a machine operator.
From February 2007 to May 2007, plaintiff worked as a groundman
with electrical power construction. From August 2007 to Novenber
2008, plaintiff worked as an over-the-road truck driver. (Tr.
154.) Plaintiff testified that he left his job as a truck driver
because of his health. Plaintiff further testified that he was
fired fromthis job in January 2009 whil e he was on nedi cal |eave.
Plaintiff testified that he received unenploynment conpensation
t hrough Novenber 2010 and applied for other enploynment whil e he was

receiving benefits, but that no one would hire him (Tr. 41-42,



55.)

Plaintiff testified that he | earned in 2007 that he had
di abetes and that the condition currently causes neuropathy in his
feet. Plaintiff testified that the neuropathy causes himto be
unable to stand for nore than ten to fifteen mnutes at a tine and
t hat he cannot sit for |ong periods of tinme because his feet becone
nunmb. Plaintiff testified that he nust get up to wal k around every
twenty or thirty mnutes to get feeling back in his feet and | egs.
Plaintiff testified that he also gets dizzy spells on account of
di abetes, and that the nedication he takes for the condition causes
drowsiness. Plaintiff testified that he can never drive a truck
agai n because he nust take insulin for his condition. (Tr. 42-44.)

Plaintiff testified that his obesity i s worseni ng because
of his diabetes and the continual adjustnents to his nedication.
Plaintiff testified that he has tried dieting and wal ki ng, but that
hi s neuropathy creates problens with exercise. (Tr. 44-45.)

Plaintiff testified that he has nunbness and tingling in
hi s hands on account of carpal tunnel syndronme he devel oped while
doing factory work for ten years. Plaintiff testified that such
condition remai ns undi agnosed. Plaintiff testified that he also
experiences sharp pain in his arns which sonetines radiates to his
chest and that he believes such pain is related to his diabetes.
(Tr. 45-46.)

Plaintiff testified that he al so has hi gh bl ood pressure



for which he takes nedication. Plaintiff testified that the
medi cati on causes dizzy spells and headaches. (Tr. 47-48.)

Plaintiff testified that he experiences popping and pain
in his right foot as residual effects froma broken foot. (Tr. 48-
49.)

Plaintiff testified that he al so has severe sl eep apnea
and experiences nmany nights with no sl eep. Plaintiff testified
t hat he experiences daytine tiredness as well. Plaintiff testified
that the tiredness caused by sleep apnea coupled with drowsiness
caused by his nmedications causes himto doze during the day and
take naps. (Tr. 49-50.)

Plaintiff testified that he suffers from depressi on but
takes no nedication for the condition. Plaintiff testified that
hi s depression makes him stay in the house for |ong periods of
time. (Tr. 48.)

As to his daily activities, plaintiff testified that he
is able to do chores at hone but that he takes many breaks while
doi ng them because he cannot stand for very | ong. (Tr. 47.)
Plaintiff testified that he drives but nust take breaks every half
an hour because his |l egs and feet beconme nunb. (Tr. 50.)

B. Testi nony of Vocati onal Expert

Charles R Poor, a vocational expert, testified at the
hearing in response to questions posed by the ALJ and counsel.

M. Poor classified plaintiff’'s past relevant work as a



lineinstaller/repairer as heavy and skill ed; as a machi ne operator
as nmedium and skilled; and as a truck driver as medium and sem -
skilled. (Tr. 51.)

The ALJ asked M. Poor to assune a person of plaintiff’s

age, education and past work experience and to further assune that

he has to alternate between the sitting and
standing at wll. Lift weights up to 20
pounds, 10 pounds frequently. No heights or
cl i mbi ng. No novi ng or dangerous equi prent.
No foot controls. He nust work indoors in a
clean air envi ronnent . And from the
psychol ogi cal side he can understand, renenber
and carry out, and ability to make judgnents
on sinple work-related decisions is none —

ability there. Understand and renenber
conpl ex, carry out conplex and make judgnment
on conplex, | would put as noderate. |Interact
appropriately with the public, none. Interact
appropriately wth supervi sors, none.
I nteract appropriately with coworkers, none.
And — appropriate to usual work situations,

to changes in a routine work setting I woul d
just put mld.

(Tr. 51-52.)

M. Poor testified that such a person could not perform any of
plaintiff's past rel evant work but could performother work in the
nati onal econony such as security guard, of which 8,000 such jobs
exist in the regional area and 500, 000 nationally; hand packager,
of which 4,000 such jobs exist in the region and 255,000
nationally; and cashier, of which 38, 000 such jobs exist in the
region and 1.7 mllion nationally. (Tr. 52-53.) M. Poor

testified that a person who had to Ilie down nore than two hours
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during a work day due to sleep apnea and nedication side effects
could not be a conpetitive worker in any job. (Tr. 54.)

In response to questions posed by counsel, M. Poor
testified that a person who could work only a four-hour day, or
whose concentration and attention interfered frequently with the
performance of a job, could not performany of the jobs to which he
previously testified. (Tr. 54-55.)

I11. Medical Evidence Before the ALJ

From 1989 to 1997, plaintiff received treatnment from
Associ ated Chiropractic Physicians for back pain and neck pain.
(Tr. 190-96.) During this period, plaintiff received treatnent for
chondr omal aci a and nedi al neniscal injury to his right knee. (Tr.
439-42.)

In July 1999, plaintiff visited Rolla Famly Cinic with
conplaints of a two-year history of |ow back pain. Plaintiff was
noted to be obese. Physical exam nation showed tenderness al ong
the left SI area, with normal range of notion. Exerci ses were
prescribed and plaintiff was advised to | ose weight. Trilisate and
Vi codin were prescribed. (Tr. 331.)

Plaintiff returned to Rolla Famly Cdinic on August 15,
2002, with reports of continued |ow back pain. Plaintiff was
referred to physical therapy, and Naprosyn was prescribed. (Tr
330.) Plaintiff visited Sport Rehab on August 19, 2002, who noted

plaintiff to be obese and to have excessive |lunbar |ordosis,



anterior tilted pelvis, and increased thoracic kyphesis. Therapy
sessions were scheduled to correct plaintiff’s nuscul ar i nbal ances.
Upon plaintiff’s discharge fromtherapy on Septenber 23, 2002, it
was noted that plaintiff had mniml pain with prolonged activity
and was nore flexible. (Tr. 197-211).

On April 18, 2006, plaintiff visited Dr. Bonni e Ranney at
St. John’s dinic with conplaints of pain in his right foot. | t
was noted that plaintiff was continuing to gain weight. Dr. Ranney
opined that plaintiff my have sone issues wth depression.
Plaintiff was referred to podiatry, and Meridia was prescribed for
wei ght | oss. An x-ray of the right foot taken that sane date
showed pl antar cal caneal spur. (Tr. 316, 317.)

Plaintiff visited St. John’s dinic on April 26, 2006
Wi th conplaints of increasing pain in his right foot with wal ki ng
or standing, causing severe limts in his activities. Plaintiff
al so reported severe arthritis in his hands. Plaintiff’s history
of obesity was noted. (Tr. 218, 299.) Dr. Mark A Schumaker noted
t he significant anmount of pain exhibited by plaintiff to appear out
of proportion with clinical examnation. (Tr. 218-19.) An MRl of
the right foot taken April 27, 2006, showed stress fracture of the
fourth netatarsal and degenerative change of the second through
fifth tarsonmetatarsal joints. (Tr. 222-23, 303.) Plaintiff
continued to conplain of painin his right foot on May 1, 2006, and

made no ot her conplaints. Dr. Schumaker recommended that plaintiff



stay off of his right foot, but plaintiff reported that he could
not do so because of his work. Plaintiff was diagnosed with stress
fracture of the fourth netatarsal and severe degenerative arthritis
of the Lisfranc joint. (Tr. 217, 298.)

Plaintiff reported to Dr. Schumaker on June 7, 2006, that
he could not continue with his current work because of the pain in
his right foot. Dr. Schumaker noted there to be no difference in
exam nation between plaintiff’'s right and left foot. An x-ray of
the right foot showed no current or new fracture and was
essentially normal. Dr. Schumaker determned to place plaintiff in
a cast and instructed plaintiff to stay off of the foot. Plaintiff
was provided crutches and was prescribed Denerol. (Tr. 216, 221.)

Plaintiff returned to Dr. Schumaker on June 14, 2006, and
reported that he could not stay off of his feet and that his cast
was broken, worn and falling apart. Plaintiff was provided a new
CAM wal ker and was instructed to stay off of his right foot.
Plaintiff was informed that pain nedication would not be
prescribed. (Tr. 215.)

On June 23, 2006, plaintiff was diagnosed with noderate
obstruct ed sl eep apnea after having participated in a sl eep study.
A repeat sleep study was recommended. (Tr. 245-46.)

On July 12, 2006, plaintiff reported to Dr. Schumaker
that he was doing well. Dr. Schumaker determned to release

plaintiff toreturn to work. Plaintiff inquired about disability.



Plaintiff was advised that he woul d have | ong term pai n associ at ed
with this injury. (Tr. 214.)

Plaintiff returned to Dr. Schumaker on August 14, 2006,
and conpl ai ned of sharp, stabbing pain in his right foot causing
difficulty at work and at hone. An x-ray showed no obvious
fracture or dislocation and was essentially nornmal. Plaintiff
requested a CAMwal ker but Dr. Schumaker opined that such woul d not
help plaintiff’s condition. Plaintiff also requested an extended
period off of work, but Dr. Schumaker stated that there was no
physi cal reason other than pain to stay off of work. Plaintiff was
referred to his conpany physician. (Tr. 213, 220.)

Plaintiff visited Dr. Janes A Felts at St. John’s Cinic
on August 16, 2006, and expressed concern about returning to work
with his foot condition inasnmuch as his job required himto stand
on his feet all day. Plaintiff was instructed to continue with Dr.
Schumaker and to consi der partici pating in vocat i onal
rehabilitation. (Tr. 314.)

Plaintiff visited Dr. Ranney on Septenber 19, 2006,
conpl ai ning of continued problens with his right foot. Plaintiff
al so reported having arthritis in his hands and joint pains in his
knees. Laboratory tests were ordered and nedi cation for hi gh bl ood
pressure was prescribed. (Tr. 313.)

Plaintiff was admtted to the energency room at St.

John’s Mercy Medical Center on January 26, 2007, having been
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advi sed during a routine check up that he had el evated bl ood sugar
levels. Plaintiff was noted to be five feet, ten inches tall and
to wei gh 325 pounds. Plaintiff’s past nmedical history was noted to
i nclude obesity, sleep apnea, high blood pressure, and high
chol esterol . It was noted that plaintiff currently took
Lisinopril. Plaintiff was diagnosed with new onset di abetes, and
insulin was adm nistered. Plaintiff was discharged that sane date
wth instructions as to diet and diabetes. Plaintiff’s discharge
medi cations included ducotrol and & ucophage. (Tr. 228-40.)

As a result of a sleep study conducted January 29, 2007,
it was recomended that plaintiff undergo a trial use of a CPAP
machine for noderate obstructed sleep apnea. It was also
recommended that plaintiff |ose weight. (Tr. 243-44.)

Plaintiff visited Dr. Kathryn D. Sievers at St. John’s
Cinic on April 13, 2007, and conpl ained of pain in his |egs and
occasional nunbness in his feet. It was noted that plaintiff was
taking Vicodin for the pain. Plaintiff reported that he was taking
his medication for his diabetes condition regularly and that his
bl ood sugars were fairly well normalized. Dr. Sievers noted
plaintiff to have |ost sonme weight. Plaintiff was instructed to
continue with his diabetes nedications, and his prescription for
Vicodin was refilled. Nerve conduction studies were ordered. (Tr.
310.) Blood tests fromthat same date showed plaintiff’s diabetes

to be controlled. (Tr. 353-55.)
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On May 17, 2007, plaintiff reported that he no | onger had
excessi ve daytine sleepiness with use of the CPAP machine. (Tr
256.)

Plaintiff visited Dr. Sievers on June 1, 2007,
conplaining of |eg pain. Dr. Sievers noted a nerve conduction
study to show sensory polyneuropathy bilaterally. Dr. Sievers
opi ned that such condition was nost likely related to di abetes. It
was noted that plaintiff had recently been term nated fromhis job.
Plaintiff was noted to be distraught in that he could not stand for
| ong periods due to pain and therefore could not perform factory
work. Plaintiff also reported that he could no | onger engage in
heavy [lifting. Plaintiff reported that he was considering
returning to school to train for another career or to apply for
disability. Plaintiff was diagnosed with diabetes nellitus with
bilateral |lower extremty neuropathy. (Tr. 307, 308.)

Plaintiff visited Dr. Ranney on April 4, 2008, who noted
plaintiff’s leg pains to have inproved. It was noted that
plaintiff had gained weight during the past year. Plaintiff’s
medi cations were noted to include dd ucophage, A ucotrol
Lisinopril, Genfibrozil, and an alpha blocker. Plaintiff’s
medi cations were adjusted. (Tr. 376.)

Plaintiff visited St. John’s Cinic on Decenber 8, 2008,
for follow up of a recent emergency roomvisit for pneunonia. It

was noted that plaintiff became ill while on the road working as an
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over-the-road truck driver. Upon exam nation, plaintiff was
di agnosed w th dyspnea, chest pain, pneunonia, and diabetes
mellitus without conplication. (Tr. 366-67.) Plaintiff returned
for follow up on Decenber 15, 2008, and conpl ai ned of shortness of
breath, fatigue, cough, and dizziness. Plaintiff reported that he
coul d not do anything except sit or lie down. Plaintiff was upset
that he could not work. Plaintiff was given an injection of
Ceftriaxone and was instructed to followup in one week. (Tr. 368-
69.) Plaintiff foll owed up on Decenber 22, 2008, and reported that
he felt better although he continued to experience sonme weakness
and shortness of breath. A note was given for work. (Tr. 371.)

Plaintiff returned to St. John’s dinic on January 16
2009, and reported that he was experiencing pain in his left heel.
It was noted that plaintiff was conpliant with his diabetes
medi cation but not wwth his diet. Plaintiff also reported that he
was under stress in that he was going through a divorce and woul d
likely have to file for bankruptcy. Plaintiff’s di abetes was noted
to be poorly controlled due to intercurrent illness. Diagnostic
and | aboratory testing was ordered. (Tr. 372-73.)

On Decenber 8, 2009, St. John’s Cdinic noted plaintiff’s
di abetes to be uncontrolled and that plaintiff was norbidly obese.
(Tr. 395.)

On Decenber 29, 2009, plaintiff reported to St. John's

Clinic that he was unable to afford test strips to check his bl ood
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sugar |evels. It was noted that plaintiff’s diabetes was now
uncontrol l ed and required insulin. Plaintiff’s nedications were
refilled. (Tr. 393.)

On January 5, 2010, inproving control of plaintiff’s
di abetes was noted at St. John’s Cinic. Plaintiff’s medications
were adjusted. (Tr. 392.)

Plaintiff visited St. John’s dinic on July 6, 2010
conpl ai ning of having a di abetic epi sode over the weekend. It was
noted that plaintiff had been playing druns at a concert for over
two hours outside in the heat and began experiencing dizzi ness and
| i ght headedness. Plaintiff al so reported experiencing nunbness and
tingling in his feet and | egs. Exam nation showed plaintiff to be
obese and to have decreased sensation in the feet bilaterally.
Plaintiff was diagnosed with diabetes nellitus, type Il, wth
neur opat hy; hyperli pi dem a; and hypertension. Plaintiff’s
medi cations were refilled and plaintiff was instructed to foll ow up
in three nonths. (Tr. 389.)

Laboratory testing conducted on July 8, 2010, showed
plaintiff’s di abetes to be under poor control. (Tr. 387-88.)

On August 12, 2010, plaintiff underwent a consultative
physi cal exam nation for disability determ nations. Plaintiff
reported taking insulin for his di abetes and bei ng unable to obtain
enpl oynent as a driver on account thereof. It was noted that

plaintiff noved around easily. Plaintiff was norbidly obese.
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Plaintiff reported having diabetic peripheral neuropathy, having
constant nunbness in his feet and | egs. Plaintiff also reported
havi ng constant pain and burning in his feet. Plaintiff reported
having pain in his back that sonetines radiated down his |egs.
Plaintiff reported that chiropractic adjustnent no | onger provided
relief. Plaintiff reported that he could wal k one half to one mle
but with shortness of breath and sore feet. Plaintiff reported
that he could stand for fifteen m nutes but had no trouble sitting.
Plaintiff reported that he could carry about fifty pounds. Dr .
John Denorlis noted plaintiff’s current nedications to be
Metform n, dyazide, Lantus, Lisinopril, Lovastatin, and Terazosin.
Physical exam nation was hindered due to plaintiff’s obesity.
Di m ni shed sensation was noted about the toes. Plaintiff could do
a full squat and could wal k on his heels and toes. Mdtor strength,
refl exes and gait were noted to be nornal. Range of notion was
noted to be normal, except for limted straight leg raising and
limted hip flexion due to obesity. Dr. Denorlis diagnosed
plaintiff wth poorly controlled insulin-dependent diabetes,
peri pheral neuropathy, norbid obesity, hyperlipidem a, chronic back
pai n, hypertension, and sl eep apnea with use of CPAP. Dr. Denorlis
concluded that plaintiff was not totally disabled but that his
peri pheral neuropathy would make driving precarious given the
dubi ous sensations in his feet. Dr. Denorlis reconmmended that

plaintiff see an endocrinologist for his diabetes. (Tr. 409-13,
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414-15.)

On Septenber 2, 2010, plaintiff underwent a psychol ogi cal
evaluation to assist in determning Mdicaid eligibility.
Plaintiff’s primary conplaint was that he had a lot of nedica
problenms and no job with health insurance. Dr. Thomas Spencer
noted plaintiff’s diabetes, hypertension and hi gh chol esterol to be
poorly controll ed. Plaintiff reported that he was sent to a
psychol ogi st because he told a casewor ker that he was depressed and
al nost sui cidal . Plaintiff reported that he could not find
enpl oynent and could not get his health under control. Plaintiff
reported being depressed for years but never obtaining treatnent.
Plaintiff reported feeling hopeless and hel pl ess but that he did
not have current or recent suicidal thoughts. Plaintiff reported
havi ng poor sleep and feeling fatigued during the day. Plaintiff
reported that he |l acked notivation and procrastinates. Plaintiff
reported that he gets out of bed and maintains his activities of
daily living but that he often starts things w thout finishing.
Plaintiff reported having difficulty staying on task and focusi ng,
and further reported being forgetful. Plaintiff reported having
lost interest in nost of what he enjoys. Plaintiff reported
periodi c anger and that he spends part of his day sitting around
the house isolated from friends and famly. Plaintiff reported
that he lived alone and had no friends, but had regular contact

wi th his nother and daughters. Plaintiff reported that he attended
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church. Plaintiff reported that he tried to get out of the house
and exercise and that he enjoyed canping and outdoor activities.
Ment al status exam nation showed plaintiff to have a nervous nood
and flat affect with circunstantial flow of thought and sone
difficulty staying on task. Plaintiff’s insight and judgnent
seened fairly intact. Upon conclusion of the evaluation, Dr.
Spencer diagnosed plaintiff with adjustnment disorder, depressed,
chronic; pol ysubstance abuse i n sustai ned rem ssion; rul e out nmajor
depressive disorder. Dr. Spencer assigned a d obal Assessnent of
Functioning (GAF) score of 50-55.1 Dr. Spencer opined that
plaintiff had a nental illness, “one that appears tointerfere with
his present ability to engage in enploynent suitable for his age,
trai ning, experience, and/or education.” Dr. Spencer opined that
plaintiff’s prognosis would i nprove with appropriate treatnent and
conpliance. (Tr. 404-08.)

On Cctober 12, 2010, Dr. Barbara Markway, a psychol ogi cal
consultant with disability determ nations, conpleted a Psychiatric

Revi ew Techni que Formin which she opined that plaintiff’s chronic

A GAF score considers “psychol ogi cal, social, and
occupational functioning on a hypothetical continuum of nental
health/illness.” D agnostic and Statistical Munual of Mental
D sorders, Text Revision 34 (4th ed. 2000). A GAF score of 41-50
i ndi cates serious synptons (e.g., suicidal ideation, severe
obsessional rituals, frequent shoplifting) or any serious
i npai rment in social, occupational or school functioning (e.g.,
no friends, unable to keep a job). A GAF score of 51 to 60
i ndi cates noderate synptons (e.g., flat affect and circunstanti al
speech, occasional panic attacks) or noderate difficulty in
soci al, occupational or school functioning (e.g., few friends,
conflicts with peers or co-workers).
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adj ustnent di sorder and pol ysubstance dependence in rem ssion
caused mld restrictions in activities of daily living and mld
difficulties in mintaining social functioning; and noderate
difficulties in maintaining concentration, persistence or pace;
Wi th no epi sodes of deconpensation of an extended duration. (Tr.
424-35.) In a Mental RFC Assessnent conpleted that sane date, Dr.
Mar kway opined that, in the domain of Understanding and Menory,
plaintiff was noderately limted in his ability to understand and
remenber detailedinstructions, but was not otherw se significantly
l[imted. In the domain of Sustained Concentration and Persi stence,
Dr. Markway opined that plaintiff was noderately limted in his
ability to carry out detailed instructions and to maintain
attention and concentration for extended periods, but was not
otherwse significantly Ilimted. In the domain of Social
Interaction, Dr. Markway opined that plaintiff was noderately
limted in his ability to accept instruction and respond
appropriately to criticismfromsupervisors, but was not otherw se
significantly limted. Finally, in the domain of Adaptation, Dr.
Mar kway opined that plaintiff was not significantly [imted in any
regard. (Tr. 436-38.)

Plaintiff visited Dr. Randall Huss on Decenber 23, 2010,

for follow up on diabetes. It was noted that plaintiff’'s
medi cations included & ucophage, Genfibrozil, insulin, Neurontin
G ucotrol, and Lisinopril. Plaintiff’s nmedications were refilled

-18-



and referrals to ophthal nol ogy and podiatry were nade. (Tr. 467-
69.)

On January 10, 2011, Dr. Huss conpleted a Physical RFC
Assessnent wherein he opined that plaintiff could not use either or
both of his feet for repetitive novenents because of severe
di abetic neuropathy. Dr. Huss further opined that plaintiff could
not be exposed to unprotected heights and could not be exposed to
mar ked tenperature change due to diabetic neuropathy. Dr. Huss
opi ned that plaintiff could frequently be around noving nmachinery
but could only occasionally drive autonotive equipnment and
occasional ly be exposed to dust, funes, gases, and noise. Dr. Huss
described plaintiff’s pain as noderate and reported that prol onged
sitting and standi ng aggravated plaintiff’s pain. Dr. Huss further
reported that getting up and noving around helped to relieve
plaintiff’s pain. Dr. Huss opined that plaintiff should not work
i nasnmuch as plaintiff’s diabetic neuropathy limted his ability to
use his feet and to tolerate pain. (Tr. 452-55.)

In an RFC Questionnaire conpleted January 10, 2011, Dr.
Huss reported that plaintiff suffered from diabetes nellitus,
di abeti c neuropathy and sl eep apnea, and that plaintiff’s synptons
of the conditions included fatigue, difficulty wal ki ng, episodic
vision blurriness, nuscle weakness, pain and nunbness in the
extremties, |oss of manual dexterity, hyper/hypogl ycem c attacks,

and nunbness in the feet. Dr. Huss noted the clinical findings to
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show loss of sensation in the feet. Dr. Huss opined that
plaintiff’s pain would frequently interfere wth plaintiff’'s
attention and concentration during a workday. Dr. Huss opi ned t hat
plaintiff could tolerate noderate work stress. Dr. Huss opined
that plaintiff could walk four city blocks w thout rest or severe
pain; could sit for thirty mnutes at a tine before needing to get
up; could stand for fifteen mnutes before needing to sit down or
wal k; could sit for two hours total and stand/walk for two hours
total in an eight-hour workday. Dr. Huss opined that plaintiff
woul d need to wal k every thirty mnutes for five mnutes at a tine
during an eight-hour workday. Dr. Huss opined that plaintiff
needed a job with a sit/stand option at will. Dr. Huss al so opi ned
that plaintiff would need to take unschedul ed breaks every hour
during an ei ght-hour workday. Dr. Huss reported that plaintiff did
not need an assistive device for walking. Dr. Huss opined that
plaintiff could occasionally lift and carry up to twenty pounds and
could frequently lift and carry less than ten pounds. Dr. Huss
opined that plaintiff could frequently clinb stairs; could rarely
tw st, stoop, bend, crouch, or squat; and could never clinb
| adders. Dr. Huss also opined that plaintiff had significant
[imtations in his ability to reach, handle or finger. Dr. Huss
opined that plaintiff should avoid noderate exposure to extrene
cold and chemcals, and should avoid concentrated exposure to

cigarette snoke, perfunmes, solvents/cleaners, funmes/odors, and
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dust. Dr. Huss estimated that plaintiff would be absent from work
about two days per nonth on account of his inpairnents. Dr. Huss
opined that plaintiff experienced these synptons and limtations
since 2007. (Tr. 456-60.)

On February 4, 2011, plaintiff visited ophthal nol ogi st
Dr. Todd Theobald and reported having blurred vision. Upon
exam nation, plaintiff was di agnosed wi th ocul ar hi st opl asnosi s—not
visually significant, and retinal vascular changes, neither of
which was related to plaintiff’s diabetes condition. Educational
materi als were given regardi ng eye conplications of diabetes. (Tr.
461- 66. )

Plaintiff visited Dr. Huss in March and June 2011 for
follow up on di abetes. Medications were refilled and instructions
were given regardi ng di abetes managenent. (Tr. 472-77.)

V. Additional Medical Evidence Before the Appeal s Counci

On Septenber 22, 2011, Dr. Huss noted that plaintiff’s
bl ood sugar readings had been high recently and that plaintiff’s
di abetes was poorly controlled. Plaintiff admtted to a poor diet.
Insulin lispro was added to plaintiff’s nmedication reginen. (Tr.
486- 89.)

On Novenber 21, 2011, plaintiff visited Dr. Huss who
noted plaintiff’s diabetes control to be dramatically better since
adding insulin lispro at nealtine. Dr. Huss noted neuropathy to

continue to be a problemin the feet and legs. Plaintiff reported
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having no side effects fromhis nedications. Physical exam nation
of the extremties showed decreased sensati on but normal pul ses,
good capillary refill, and no pedal edena. Plaintiff was
instructed to continue with his current nedications. (Tr. 490-95.)

Plaintiff returned to Dr. Huss on March 1, 2012, and
reported that he may be losing his Medicaid. Dr. Huss noted
plaintiff’s neuropathy of the feet to limt himdue to pain and
nunbness, worsening with standing or wal king. Dr. Huss noted that
plaintiff could not performhis previous work as a truck driver or
in power |ine construction. Dr. Huss noted plaintiff to be
conpliant with his diet and nedication. Physical exam nation was
unr emar kabl e. Plaintiff was instructed to continue with his
current treatnment and nedications. (Tr. 499-501.)

In a letter dated March 1, 2012, and addressed to “To
whom it may concern,” Dr. Huss wote,

| have determ ned he is unable to work in any

type of gainful enploynent that he has done in

the past based on his diagnosis of severe

di abeti ¢ neuropat hy. It has been determ ned

that this will continue lifelong. He has been

able to bring his diabetes under inproved

control due to nedical coverage from Medi cai d,

but his losing nedical coverage will likely

result in hisinability to afford nedical care

and nedications. This wll result in

significantly degraded |ife expectancy and

quality of life for M. Nash.

(Tr. 483.)
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V. The ALJ’s Deci sion

The ALJ determined that plaintiff net the insured status
requi renents of the Social Security Act through Decenber 31, 2013.
The ALJ found that plaintiff had not engaged i n substantial gai nful
activity since Novenber 24, 2008, the alleged onset date of
di sability. The ALJ determned plaintiff’'s diabetes wth
peri pheral neuropathy, sleep apnea, obesity, and adjustnent
disorder to «constitute severe inpairnments, but that such
inpairnments, either singly or in conbination, did not neet or
medically equal any listed inpairnment in 20 C F. R Part 404,
Subpart P, App. 1. (Tr. 19-25.) The ALJ determned plaintiff to

have the RFC to performlight work

except for a sit and stand option at will. He
can perform work that involves no heights or
clinbing, no noving or dangerous machinery,
and no foot control. He nust work indoors in
a clean air environment. He has no limtation
in his ability to understand, renenber, and
carry out sinmple instructions and nmake
judgnents on sinple work-rel ated deci sions;
and noderate limtation in his ability to
under stand, renenber, and carry out conplex
instructions and nmake judgnents on conpl ex
wor k-rel ated decisions. He has no limtation
in his ability to interact appropriately with
the public, supervisors, and coworkers. He
has mld limtation in his ability to respond
appropriately to usual work situations and
changes in routine work setting.

(Tr. 26.)

The ALJ determned that plaintiff could not perform his past
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rel evant work. Considering plaintiff’s age, education, work
experience, and RFC, the ALJ determ ned vocati onal expert testinony
to support a finding that plaintiff could performother work as it
exists in significant nunbers in the national econony, and
specifically security guard, hand packager and cashier. The ALJ
t hus determ ned that plaintiff was not under a disability since the
al | eged onset date through the date of the decision. (Tr. 27-32.)
VI. Discussion

To be eligible for Social Security Disability Insurance

Benefits under the Social Security Act, plaintiff nmust prove that

he is disabled. Pearsall v. Mssanari, 274 F.3d 1211, 1217 (8th

Cr. 2001); Baker v. Secretary of Health & Human Servs., 955 F.2d

552, 555 (8th Cr. 1992). The Social Security Act defines
disability as the "inability to engage in any substantial gainful
activity by reason of any nedi cally determ nabl e physi cal or nental
i npai rment which can be expected to result in death or which has
| asted or can be expected to last for a continuous period of not
less than 12 nonths."” 42 U S C 8 423(d)(1)(A). An individua
will be declared disabled "only if his physical or nental
i npai rment or inpairnments are of such severity that he is not only
unable to do his previous work but cannot, considering his age,
education, and work experience, engage in any other kind of
substantial gai nful work which exists in the national econony." 42

U S.C. § 423(d)(2)(A).
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To determne whether a claimant is disabled, the
Comm ssi oner engages in a five-step eval uation process. See 20

C.F.R 8§ 404.1520; Bowen v. Yuckert, 482 U S. 137, 140-42 (1987).

The Comm ssi oner begi ns by deci di ng whet her the cl ai mant i s engaged
in substantial gainful activity. If the claimant is working
disability benefits are denied. Next, the Comm ssioner decides
whet her the claimant has a “severe” inpairnent or conbination of
i npai rments, nmeaning that which significantly limts his ability to
do basic work activities. If the claimant's inpairnment(s) is not
severe, then he is not disabled. The Conm ssioner then determ nes
whether claimant's inpairnent(s) nmeets or equals one of the
inpairnments listed in 20 C.F.R, Subpart P, Appendix 1. | f
claimant's inpairnment(s) is equivalent to one of the listed
i npai rments, he is conclusively disabled. At the fourth step, the
Comm ssi oner establishes whether the clai mant can performhis past
rel evant work. |If so, the claimant is not disabled. Finally, the
Conmi ssi oner evaluates various factors to determ ne whether the
claimant is capable of perform ng any other work in the econony.
If not, the claimant is declared disabled and becones entitled to
di sability benefits.

The decision of the Comm ssioner nust be affirmed if it
i's supported by substantial evidence on the record as a whole. 42

U.S.C. 8 405(g); Richardson v. Perales, 402 U.S. 389, 401 (1971);

Estes v. Barnhart, 275 F. 3d 722, 724 (8th Cr. 2002). Substanti al

-25-



evidence is | ess than a preponderance but enough that a reasonabl e
person would find it adequate to support the conclusion. Johnson
v. Apfel, 240 F.3d 1145, 1147 (8th Cr. 2001). This “substanti al
evi dence test,” however, is “nore than a nere search of the record

for evidence supporting the Comm ssioner’s findings.” Colenan v.

Astrue, 498 F. 3d 767, 770 (8th Cr. 2007) (internal quotation marks
and citation omtted). *“Substantial evidence on the record as a
whole . . . requires a nore scrutinizing analysis.” [d. (internal
guotation marks and citations omtted).

To determ ne whether the Conmm ssioner's decision is
supported by substantial evidence on the record as a whole, the

Court nust review the entire adm nistrative record and consi der

1. The credibility findings nade by t he ALJ.
2. The plaintiff's vocational factors.

3. The nedical evidence from treating and
consul ti ng physi ci ans.

4. The plaintiff's subjective conplaints
relating to exertional and non-exerti onal
activities and inpairnents.

5. Any corroboration by third parties of the
plaintiff's inpairnents.

6. The testinony of vocational experts when
required which is based upon a proper
hypot hetical question which sets forth
the claimant's inpairnent.

Stewart v. Secretary of Health & Human Servs., 957 F. 2d 581, 585-86
(8th Cr. 1992) (quoting Cruse v. Bowen, 867 F.2d 1183, 1184-85
(8th Cir. 1989)).
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The Court nust also consider any evidence which fairly detracts
from the Comm ssioner’s decision. Col eman, 498 F.3d at 770;

Warburton v. Apfel, 188 F.3d 1047, 1050 (8th Cr. 1999). However,

even though two inconsistent conclusions may be drawn from the
evi dence, the Commi ssioner's findings nmay still be supported by
substanti al evidence on the record as a whole. Pearsall, 274 F. 3d

at 1217 (citing Young v. Apfel, 221 F.3d 1065, 1068 (8th Cir.

2000)). “[I]f there is substantial evidence on the record as a
whole, we nust affirm the admnistrative decision, even if the
record coul d al so have supported an opposite decision.” Wikert v.
Sullivan, 977 F.2d 1249, 1252 (8th G r. 1992) (internal quotation

marks and citation omtted); see also Jones ex rel. Mrris v.

Barnhart, 315 F.3d 974, 977 (8th Cr. 2003).

Because the ALJ commtted no | egal error and t he deci sion
i's supported by substantial evidence on the record as a whole, the
deci sion of the Comm ssioner finding plaintiff not to be disabled
nmust be affirned.

A. Conbi nation of | npairnents

Plaintiff clains that the ALJ erred by failing to
consider plaintiff’s nental inpairnent to be a severe inpairnent
and thus failed to consider plaintiff’s inpairnments in conbination
in determning plaintiff not to be disabled. A reading of the
ALJ’ s decision shows the plaintiff’s claimto be without nerit.

As noted above, the ALJ found plaintiff’s adjustnent
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di sorder to be a severe inpairnent. (Tr. 21.) Plaintiff’s claim
otherwse is refuted by the record. To the extent plaintiff clains
that the ALJ failed to consider his inpairnments in conbination, the
record |likew se refutes this contention. A review of the ALJ's
decision shows the ALJ to have thoroughly sunmarized all of
plaintiff’s medical records and to have discussed each of
plaintiff's alleged inpairnents, including plaintiff’s severe
ment al inpairnment of adjustnent disorder. The ALJ expressly found
that plaintiff did “not have an inpairnment or conbination of
inpai rments that neets or nedically equals the severity of one of
the listed inpairnments[.]” (Tr. 23.) In addition, the ALJ
continued to refer to the conmbination of plaintiff’s inpairnments
t hroughout the remai nder of his decision.

In view of the ALJ's summary of the nedical records and
his finding based thereon that the conbination of plaintiff’s
i mpai rments did not render hi mdi sabl ed, the undersi gned finds that
the ALJ properly considered the conbined effects of plaintiff’'s
i npai rnent s, including plaintiff’s nental i npai r ment and

plaintiff’s contention otherw se should be denied. Martise v.

Astrue, 641 F.3d 909, 924 (8th Gir. 2011).

B. RFC and Credibility Determ nation

Plaintiff clains that the ALJ erred in his RFC
determ nation by failing to consider the entirety of the record and

by discounting plaintiff’s subjective conplaints based on
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plaintiff's daily activities.
When determining a claimant’s RFC, the ALJ nust first
eval uate the credibility of the claimant’s subjective conpl aints.

Ni shke v. Astrue, 878 F. Supp. 2d 958, 978 (E.D. Mb. 2012). Wen

undergoi ng such evaluation, the ALJ nust consider all evidence
relating to the conplaints, including the claimant’s prior work
record and third party observations as to the claimant’s daily
activities; the duration, frequency and intensity of the synptons;
any precipitating and aggravating factors; the dosage,

effectiveness and side effects of nedication; and any functi onal

restrictions. Polaski v. Heckler, 739 F.2d 1320, 1322 (8th G

1984) (subsequent history omtted). Al t hough the ALJ may not
di scount subjective conplaints on the sole basis of personal
observation, he may disbelieve a claimant’s conplaints if there are
i nconsi stencies in the evidence as a whol e. Id. The “crucial
guestion” is not whether the clainmnt experiences synptons, but
whet her his credi ble conplaints prevent himfrom perform ng work.

Greqgg v. Barnhart, 354 F.3d 710, 713-14 (8th Cr. 2003).

Where a cl ai mant chal | enges an ALJ' s adverse credibility
determ nation, “the duty of the court is to ascertain whether the
ALJ considered all of the evidence relevant to the plaintiff’'s
conplaints . . . under the Polaski standards and whether the
evi dence so contradicts the plaintiff’s subjective conplaints that

the ALJ could discount his or her testinony as not credible.”
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Mast erson v. Barnhart, 363 F.3d 731, 738-39 (8th Cr. 2004). It is

not enough that the record nerely contain inconsistencies.
| nstead, the ALJ nust specifically denonstrate in his decision that

he considered all of the evidence. ld. at 738; see also dine v.

Sullivan, 939 F.2d 560, 565 (8th Gr. 1991). VWere an ALJ
explicitly considers the Polaski factors but then discredits a
claimant’s conplaints for good reason, the decision should be

uphel d. Hogan v. Apfel, 239 F.3d 958, 962 (8th Cr. 2001); see

also Casey v. Astrue, 503 F.3d 687, 696 (8th Gr. 2007). The

determnation of a claimant’s credibility is for the Conm ssioner,

and not the Court, to neke. Tellez v. Barnhart, 403 F. 3d 953, 957

(8th Cir. 2005); Pearsall, 274 F.3d at 1218.

As an initial matter, the ALJ did not err in considering
plaintiff’s daily activities in determ ni ng plaintiff’s
credibility, and indeed was required to do so under Polaski. In
addition, a review of the ALJ's decision in toto shows the ALJ to
have considered all of the Polaski factors in determning
plaintiff’s credibility and to have set out numer ous
inconsistencies in the record to support his conclusion that
plaintiff’s subjective conplaints were not credible. |In addition
to finding plaintiff’s daily activities of canping trips,

exerci si ng, cleaning house, shoppi ng, now ng the I awmn, and visiting
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famly to be inconsistent with disabling pain,2 the ALJ al so noted
that plaintiff received only conservative treatnent for his
i npai rments, which was inconsistent with a finding of disability.

See Myore v. Astrue, 572 F.3d 520, 525 (8th Gr. 2009)

(conservative treatnent during period of alleged disability
i nconsistent wwth conplaints of disabling pain). |In addition, the
ALJ noted that plaintiff was not consistently conpliant with his

medi cation and diet reginmen, see Wldnman v. Astrue, 596 F.3d 959,

968 (8th Cr. 2010) (nonconpliance with doctor’s instruction as to
diet and nedication constitutes a valid reason to discredit
subj ective conplaints); but that his diabetes was under control

when he was conpliant, see Brown v. Barnhart, 390 F.3d 535, 540

(8th Cr. 2004) (inpairment cannot be considered disabling if it
can be controlled by treatnent or nedication). The ALJ also noted
that plaintiff did not report any adverse side effects to his
physi ci ans, and indeed Dr. Huss's notes show plaintiff not to
experience any side effects. Finally, the ALJ noted that Dr.
Huss's opinion that plaintiff suffered disabling synptons since
2007 was inconsistent with plaintiff's ability to work until

January 2009. See CGoff v. Barnhart, 421 F.3d 785, 792-93 (8th Gr.

2005) (working wth alleged disabling synptons dimnishes

’See Medhaug v. Astrue, 578 F.3d 805 (8th Cir. 2009)
(claimant’s ability to do all of his own chores and to now | awn
i nconsi stent with conpl aints of disabling pain); Pelkey v.
Barnhart, 433 F.3d 575 (8th Gr. 2006) (daily activities of
househol d chores, shopping, nowi ng | awn, and occasionally
visiting friends inconsistent with conplaints of disabling pain).
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credibility). These reasons for discrediting plaintiff’s
subj ective conpl aints are supported by substantial evidence on the
record as a whol e.

A review of the ALJ' s decision shows that, in a manner
consistent with and as required by Polaski, the ALJ thoroughly
considered plaintiff’s subjective conplaints on the basis of the
entire record and set out nunerous inconsistencies that detracted
fromplaintiff’s credibility. Because the ALJ' s determ nation not
to credit plaintiff’s subjective conplaints is supported by good
reasons and substantial evidence, this Court nust defer to the
ALJ’s credibility determ nation. Goff, 421 F.3d at 793; Vester v.

Barnhart, 416 F.3d 886, 889 (8th Cir. 2005); @ullians v. Barnhart,

393 F.3d 798, 801 (8th Gir. 2005).

In addition, contrary to plaintiff’s assertion, a review
of the ALJ's decision shows himto have thoroughly summarized and
analyzed the entirety of the nedical and non-nedical evidence
before him the consistency of such evidence when viewed in |ight
of the record as a whole, and to have assessed plaintiff’s RFC
based on such evidence in the case record. Because sone nedica
evi dence supports the AL)J's RFC determnation, the ALJ's RFC

assessnment nmust stand. See Steed v. Astrue, 524 F.3d 872, 876 (8th

Gr. 2008).

C. Conmi ssioner’s Burden at Step 5

In acursory manner, plaintiff clains that the ALJ failed
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to neet the Conm ssioner’s burden at Step 5 of the sequential
analysis by failing to denonstrate that specific jobs exist that
plaintiff could performwith an RFC that Iimts himto jobs that
permt himto alternate between sitting and standi ng and account
for his nental [imtations. A review of the record refutes this
claim

Once a claimant carries his burden through Step 4 of the
anal ysi s and denonstrates that he cannot performhis past rel evant
wor k, the burden shifts to the Conm ssioner to denonstrate that the
cl ai mant has the RFCto performa significant nunber of jobs within
the national econony. Pearsall, 274 F.3d at 1219. The
Comm ssioner may satisfy this burden in one of two ways: 1)
t hrough use of the Medical -Vocational Guidelines if the claimant’s
inpairments are exertional in nature; or 2) through the testinony
of a vocational expert if the claimant has non-exertional
i npai rments, such as pain or nental limtations. 1d.

Here, the ALJ satisfied the Comm ssioner’s burden at Step
5 by soliciting the testinony of a vocational expert. Plaintiff
makes no specific challenge to the testinony of the vocationa
expert or to the hypothetical posed by the ALJ. Instead, plaintiff
argues in a cursory manner that the ALJ failed to denpbnstrate that
jobs exist for a person with plaintiff’s nental limtations and
sit/stand requirenent. A review of the ALJ's RFC determ nation

however, shows the ALJ to have included the sit/stand option and to
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have accounted for plaintiff’s nmental limtations to the extent he
found them credi bl e and supported by substantial evidence on the
record as a whol e. Because the hypothetical question posed to the
vocational expert contained these limtations, it cannot be said
that the ALJ erred by relying on vocational expert testinony in
finding plaintiff able to perform other work in the national
econony. Pearsall, 274 F.3d at 1220.
VI. Concl usion

On the clains raised by plaintiff on this appeal for
judicial review, substantial evidence on the record as a whole
supports the ALJ s decision. Therefore, the Comm ssioner’s
determ nation that plaintiff was not under a disability nust be
af firnmed.

Accordingly, for all of the foregoing reasons,

IT IS HEREBY ORDERED that the decision of the
Comm ssioner is affirnmed and plaintiff's Conplaint is dismssed
w th prejudice.

Judgnent shall be entered accordingly.
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UNI TED STATES MAG STRATE JUDGE

Dated this _23rd day of Septenber, 2013.



