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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

LAMONT WILLIAMSON, )
Plaintiff, ) )
V. )) No. 4:12-CV-1548 CAS
TROY STEELE, et al., ) )
Defendants. : )

MEMORANDUM AND ORDER

This matter is before the Court on defendants Lola Ann Brannum, Charles Lawson, and
Charles Sullens’s motion for summary judgmensodefore the Court is defendants Corizon, Inc.,
Jean Daugherty, and William McKinney’s motiomr &ummary judgment. Plaintiff opposes the
motions. The motions are fully briefed and ripereview. For the following reasons, the Court
grants defendants Corizon, Inc., Jean Daugherty, William McKinney and Lola Ann Brannum’s
motions for summary judgment and dismisses plimtlaims against these defendants. The Court
denies Charles Lawson and Charles Sullens’s motion for summary judgment.

I. Background

Plaintiff Lamont Williamson is a prisoner rdgig at the Southeast Correctional Center in
Charleston, Missouri. At all times relevant to thust, he was an inmate at the Potosi Correctional
Center (“PCC”). In his Third Amended Complafftomplaint”), plaintiff brings claims pursuant

to 42 U.S.C. § 1983 for violations of hisitirights and under state law for negligefc®laintiff

'After defendants moved for sumrggudgment, plaintiff filed a motion for leave to file a
Third Amended Complaint to add claims agaithstendants in their individual capacities. The
motion was unopposed. The Court granted leawariend, but noted that there were pending
motions for summary judgment. The Court gated that it would construe the motions for
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brings his claims against Corizon, Inc., a professional healthcare company that specializes in
providing medical care in correctional facilities; William McKinney, M.D., a medical provider for
Corizon, Inc.; Nurse Jean Daugherty, a medpalider for Corizon, Inc.; Charles Lawson, a
corrections officer at PCC; Charles Sullens, mestions officer at PCGind Lola Ann Brannum,

a corrections officer at PCC. The individual defendants are being sued in their individual and
official capacities.

In his Complaint, plaintiff brings the folang seven (7) counts: deliberate indifference to
serious medical needs against Corizon, Inc. (CHuntnedical negligence against Corizon, Inc.
(Count 11); deliberate indifference to serioomsdical needs against defendants McKinney and
Daugherty (Count I11); medical negligence against defendants McKinney and Daugherty (Count IV);
failure to protect against defendants Lawson@umitens (Count V); negligence against defendants
Lawson and Sullens (Count VI); and deliberate indifference to serious medical needs against
defendant Brannum (Count VII). For relief, plaintiff is asking for money damages, punitive
damages, attorneys’ fees, and costs. He is not asking for injunctive relief.

Defendants Lawson, Sullens, and Brannum filed a motion for summary judgment. In their
motion, these defendants make the following argunfentismissal: (1) plaintiff's claims against
defendants in their official capacities are barred by sovereign immunity; (2) defendants Sullens and

Lawson were not deliberately indifferent to pl#i’'s safety; (3) defendants Sullens and Lawson

summary judgment as being directed to thed Amended Complaint, unless defendants provided
notice to the Court that they required supplendmniafing to address new issues raised in the
amended complaint. Defendants indicated to the Court in writing that they did not require
supplemental briefing.



are entitled to official immunity as to plaintiffdate law claims of negligence against them in their
individual capacities; and (4) defendant Brannuenistled to qualified immunity as to plaintiff's
federal claims against her in her individual capacity.

Defendants Corizon, Inc., McKinney, and Daugyéled a separate motion for summary
judgment. These defendants make the follownggments for dismissal: (1) defendants McKinney
and Daugherty were not deliberately indifferent to plaintiff's serious medical needs; (2) plaintiff fails
to establish a deliberate indifference claim agddwstzon, Inc., because he has not shown that the
agency'’s policies, regulations or decisions weeectiuse of his harm; (3) plaintiff's state law claim
of medical negligence fails to comply wikhissouri Revised Statute 8538.225.1, which requires
plaintiff to produce a health care affidavit; andl@intiff cannot establish that defendants Corizon,
Inc., McKinney, or Daugherty were medically negligent in treating plaintiff.

II. Summary Judgment Standard

The Eighth Circuit has recently articulated the appropriate standard for consideration of

motions for summary judgment, as follows:

Summary judgment is proper if the pleadintpe discovery and disclosure materials

on file, and any affidavits show that there is no genuine issue as to any material fact
and that the movant is entitled to judgmasia matter of law. The movant bears the
initial responsibility of informing the district court of the basis for its motion, and
must identify those portions of the recaevtich it believes demonstrate the absence

of a genuine issue of material fatftthe movant does so, the nonmovant must
respond by submitting evidentiary materialattbet out specific facts showing that
there is a genuine issue for trial. Omation for summary judgment, facts must be
viewed in the light most favorable tioe nonmoving party only if there is a genuine
dispute as to those facts. Credibility determinations, the weighing of the evidence,
and the drawing of legitimate inferencesrirthe facts are jury functions, not those

of a judge. The nonmovant must do more than simply show that there is some
metaphysical doubt as to the material $aeind must come forward with specific
facts showing that there is a genuine ésfar trial. Where the record taken as a
whole could not lead a rational trierfatt to find for the nonmoving party, there is

no genuine issue for trial.



Torgerson v. City of Rocheste843 F.3d 1031, 1043 (8th Cir. 2011) (en banc) (internal citations

and quotation marks omitted). “Although the burdedehonstrating the absence of any genuine
issue of material fact rests on the moyamtnonmovant may not rest upon mere denials or
allegations, but must instead set forth specific facts sufficient to raise a genuine issue for trial.”

Wingate v. Gage Cnty. Sch. Dist., No., %28 F.3d 1074, 1078-79 (8th Cir. 2008) (cited case

omitted).

With this standard in mind, the Court accepts the following facts as true for purposes of
resolving the parties’ motions for summary judgment.

lll. Facts

A. The May 23, 2011 Altercation

In May 2011, plaintiff was incarcerated &@. Defendants Sullens, Lawson, and Brannum
were corrections officers &CC in May 2011. On May 23, 2011apitiff and his cell-mate, Issa
Emerson were involved in a physical altercatiotheir cell. During the altercation, Emerson threw
hot coffee on plaintiff's face. Plaiiiff punched Emerson, bit him andadpbed his testicles. Plaintiff
tried to stab Emerson, but he could not find a weapon.

Defendant Sullens was working in plaintiffisusing unit that day and was the first officer
to respond to the cell after he heard the commotion from the fight. Defendant Sullens called for
assistance, and defendant Lawson and CooreciDfficer | Brian Brown (“COI Brown”) also
responded to the fight in plaintiff's cell. Aftdefendant Lawson and COI Brown arrived at the cell,
the door was opened and defendant Sullens sprayed pepper spray inside the cell.

The parties dispute as to what happened négtving the record in the light most favorable

to plaintiff, one or more of the officers entered the cell, and defendant Sullens pulled plaintiff out



of his cell onto the catwalk. Plaifi began to walk away, but defenatSullens told plaintiff to get

down on the ground near the entrance to the cell. With plaintiff face down, defendant Sullens
kneeled on plaintiff's thighs, pinning him toetlground, and started to cuff him with his hands
behind his back. While plaintiffas pinned down in front of hell, COI Brown walked Emerson

out of the cell directly in front of plaintiff Defendant Sullens grabbed plaintiff by his arms and
lifted plaintiff up so that he was “hanging there.” While plaintiff's head was lifted, Emerson was
walked by and he kicked plaintiff in the face dila soccer ball.” Defendandid not take any steps

to prevent the kick. Following the assault, Emerson veszorted downstairs. Defendant Lawson

picked up plaintiff and marched him down the stairs to the medical unit.

’Defendants maintain that Emerson was not escorted out of the cell, but rather he emerged
suddenly and kicked plaintiff in&head. Defendants argue that@loeirt must disregard plaintiff's
version of the event because a surveillance video directly contradicts plaintiff's statement of the
facts, which relies on plaintiff's own depositiositenony. The Court has carefully reviewed a copy
of the survdlance vide, which defendants’ provided to the Court. The surveillance video is of
poor quality. It was filmed across the housing upitrfra distance of what the Court would estimate
to be approximately 50 feet. Only the catwalk araekterior of the cells are visible. The figures
are blurry, and it is impossible to distinguish onecgffifrom another. In fact, at times it is difficult
to determine whether there were two or threecefi standing outside plaintiff's cell. The video
does contradict some of plaintiffs statements, npeeifically that he walked two to two and a half
cell-lengths and then was called back to the front of his cell before he was cuffed. That said, the
Court cannot discount plaintiff's version of tteets entirely. Most importantly, for purposes of this
motion, the Court cannot definitely determine frtira video whether Emerson emerged from the
cell on his own, or whether he was escortea& Tourt also cannot determine whether defendant
Sullens lifted plaintiff's head prior to him being kicked.

The Court does note that plaintiff disputhe authenticity of the surveillance video. He
claims that the video does not depict th@dent outside his cell on May 23, 2011. Defendants,
however, provided the Court with an affidavit atiteg to the authenticity of the surveillance video
and its accuracy. The Court will consider the video for purposes of summary judgment.
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B. Medical Treatment

Plaintiff was escorted to the medical uritefendant Daugherty, a nurse on duty, conducted
a chemical use of force assessment because filaatticome in contact with pepper gas. Defendant
Daugherty noted that plaintiff complained of ingsito his ankle, wrist, and face from a fight.
Defendant Daugherty observed plaintiff walk inte thedical unit with a steady gait, she noted that
he was alert and oriented, and that his lreats regular and non-labored. Defendant Daugherty
further observed that plaintiff had full rangembtion in his wrist and ankle with no swelling or
tenderness with movement. Plaintiff refused assedswhbis vital signs, such as his blood pressure,
heart rate, respiratory rate, temperaturegivigioxygen saturation. Defendant Daugherty observed
that plaintiff's right side ohis face was red, and that both igper and lower lips were bleeding.
Defendant Daugherty also noted a chin abradimiendant Daugherty irrigated the abrasions with
a sterile solution and instructed plaintiff to retufriinere were any signs or symptoms of infection.
Plaintiff was allowed to shower off his head only. Plaintiff told defendant Daugherty that he had
hot coffee thrown on his face, and he askegbtto the hospital. Defendant Daugherty responded
that he could not go to the hospital.

Plaintiff walked out of the medical unit withlimp and was escorted to 2 House where he
was placed in administrative segregation. Two hours after being escorted to administrative
segregation, plaintiff washed his face and sawgdiesies of his skin had peeled off. Between 11:00
and 11:30 p.m., plaintiff was escorted to the medio# with complaints that he “had hot coffee
thrown in [his] face and [his] skin is peeling off.” Plaintiff also complained that he could not hear
out of his ear, and he again asked to go tchtispital. Plaintiff wa assessed by a nurse, who

contacted the on-call physician and received ordgyste plaintiff into the Transitional Care Unit



("“TCU"), also known as the infirmary, until plaifittcould be evaluated threext morning by the site
physician. The on-call physician als@ered Silvadene, an antibacterial topical cream, to be applied
to the burn areas and morphine for pain.

Sometime the following morning, plaintiff waxamined and evaluated by site physician,
defendant William McKinney, M.D. Dr. McKinney red that plaintiff reported loss of hearing in
plaintiff's right ear and had minimal to no colampts of discomfort to his face. Dr. McKinney
observed that plaintiff's hearing was intémt normal conversation. Dr. McKinney was unable to
visualize plaintiff's eardrum due to a blister iajpitiff's ear canal. Platiff believes Dr. McKinney
popped the blister in his ear during the examinatfiaintiff testified thaDr. McKinney told him
that he had third degree burridr. McKinney ordered plaintiff aditted into the TCU for further
observation. He ordered that plaintiff's woundsckeaned with soapy water and that Silvadene
ointment should be applied. Dr. McKinney prescribed to plaintiff morphine sulfate and Tylenol with
codeine for pain. Dr. McKinney also submitted fereal request to have plaintiff evaluated by an
outside plastic surgeon after the extent of the burns were known, which could take a few days to
show.

On May 25, 2011, Dr. McKinney met with andaeined plaintiff during Dr. McKinney’s
TCU rounds. Plaintiff reported no pamhis face, no change to his right ear, and that the medication
was controlling his pain. Dr. McKinnegsued orders to continue th@rent plan of care and he was
prepared to send plaintiff to the plastic sung# medically indicatd. On May 26, 2011 at 10:15
a.m., Dr. McKinney met with and examined plk#f during his TCU roundsPlaintiff reported no
facial pain, a decrease in right ear pain, asditeonal skin sloughing off in the shower the night

before. Dr. McKinney noted improvement to the burn areas, which were formerly white but were



now presenting with a pink wound base. Dr. McKinrgsped orders to continue the current plan

of care. On May 27, 2011 at 8:80n., Dr. McKinney met with anelxamined plaintiff during his

TCU rounds. Plaintiff reported no pain in his facear, but that he was still having trouble hearing

out of his right ear. Dr. McKinney noted “good cotif face” and observeddhplaintiff’s right ear

canal was obstructed by a blister. Dr. McKinney amended the pain management plan to include
Tylenol as needed, and Tylenol with codefoebreak through pain. Dr. McKinney ordered to
continue current burn care.

On May 29, 2011, plaintiff reported to the TCU seithat his right ear had been draining
and he could now hear out of his right e@n May 30, 2011 at 8:00 a.nbr. McKinney met with
and examined plaintiff during $iTCU rounds. Plaintiff reported fr. McKinney that the blister
in plaintiff's right ear broke and drained atight plaintiff's hearing had improved. Plaintiff
continued to affirm that he Hano pain on the right side of his face. Dr. McKinney noted that
plaintiff's skin looked “great” and had dramadily improved since the last time Dr. McKinney
examined plaintiff on May 27, 2011, and, as si@h McKinney doubted Plaintiff would need to
be evaluated by the plastic surgeon. Dr. McKindescussed his assessment with plaintiff and
issued orders to continue the current plan of care.

On May 31, 2011 at 7:30 a.m., Dr. McKinneytmgth and examined plaintiff during his
TCU rounds. Plaintiff reported no pain in his fad®. McKinney noted thatlaintiff's facial burns
had almost completely healed and his skirs waturning to original coloring, by which Dr.
McKinney was impressed. Dr. McKinney determitigglplastic surgeon consultation was no longer
necessary and issued an order to discontinueetegal. Dr. McKinney also noted that he would

be discharging plaintiff from the TCU.



OnJune 1, 2011, Dr. McKinney discharged midi from the TCU and noted the following
in his discharge notes:

Face: epithelialization of burns to Rtlsiof face is amazing [sic] good. Nontender.

Swelling of lips essentially resolved [witsljght tenderness at periphery. Site of 2nd

degree burn Rt upper arm is nearly healed, much smaller and good red base. Rt Ear:

currently filled [with] silvadene. Hearing Haeturned to [normal] 5/31/11. Doc.

108, Ex. D at 1209-1210.

Dr. McKinney requested to follow up with plaintiff seven to ten daysrdered the nursing staff
to clean the remaining burn sites daily and apply Silvadene, and issued a note excusing plaintiff
from work until June 10, 2011.

Plaintiff's burn sites were cleaned and Sdene applied by the nursing staff on June 2, 2011
and on June 3, 2011 at 9:00 a.m., at which tireentlrse noted plaintiff’'s wounds had completely
healed. The dressing changes were thereafter discontinued.

On June 3, 2011 at 3:00 p.maipltiff was assessed by defendant Daugherty for complaints
of pain in his right ear after ahtiff put water in his ear to €an it. Defendant Daugherty wrote in
the medical notes that plaintiff's inner ear appeared pink and white with no signs or symptoms of
infection. Plaintiff denies that defendant Daugféooked into his ear. Defendant Daugherty was
aware that plaintiff had an order for Tylenolte taken as needed. She inquired whether plaintiff
had taken any Tylenol, and plaintiff acknowledgedt the had not. Plaintiff agreed to take the
Tylenol to relieve his pain. Defendant Daugherty instructed plaintiff to report back to medical if
plaintiff exhibited any signs or symptoms of infectior if plaintiff experiened an increase in pain.

That same day at 6:30 p.m., plaintiff self-édeeld a medical emergency for complaints of

water coming from his ear causing pain. Defendaugherty assessed plaintiff and determined

that plaintiff’'s complaint was nonrgent. Plaintiff denies defeant Daugherty examined his ear.



Defendant Daugherty instructed plaintiff bow to properly access medical for nonemergency
situations by submitting a medical services requ@48R”), and to return to medical if plaintiff's
symptoms worsened.

On June 5, 2011 at 12:00 a.m., plaintiff sedtldred a medical emergency complaining of
pain in and drainage from hight ear. Plaintiff was assessed and appeared to be in no distress. The
nurse instructed plaintiff to place a medical segviequest in order to schedule an appointment with
the site physician. That same day at 2:15.apfaintiff self-declared a medical emergency
complaining that the ear paimas getting worse. The nurse assessed plaintiff. She noted that
plaintiff's right ear canal was very tender duiexamination. Plaintiff denies that the nurse
examined his ear. The nurse contacted the biplogsician who ordered pain medication and that
plaintiff be observed in the TCU overnight and re-assessed in the morning.

OnJune 6, 2011 at 7:45 a.m., DicKinney met with and examined plaintiff during his TCU
rounds. Dr. McKinney noted that pheiff’'s ear drum was red andahplaintiff had a second degree
burnin his right ear canal, baras in no distress. Dr. McKinneyestioned whether the redness was
related to the burn or to an ear infection. McKinney issued an order for amoxicillin for the
possible infection. He ordered plaintiff to continue taking Tylenol as needed and discharged
plaintiff back to his housing unit.

Shortly after plaintiff's appointment, Dr. McKney became aware that plaintiff was allergic
to penicillin, which is in the same class of antibiotics as amoxicillin. Dr. McKinney discontinued
plaintiff's prescription for amoxicillin and issueuh order for Septra. One of the nurses retrieved
the amoxicillin from plaintiff and provided him ti8®-day supply of Septra. Plaintiff denies that

he was given Septra. He notes that with reg@&Eptra, he did not sign a Medical Administration
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Record, which would have been required byNhgsouri Department of Corrections (“MDOC”).
Plaintiff took one amoxicillin and experiencedinimal itching but did not have any serious
reactions or require medical attention.

OnJune 7,2011 at 4:30 a.m., ptéf self-declared a medical emergency for complaints that
his ear was draining. The nurse noted,

[I[lnmate saw md yesterday for the same complaints and was started on antibiotic and

he was told he would have some drainafgiae right ear and to not put a cotton ball

in it just to let it drain. [Ijnmate hasant amount of light yellowish drainage from

right ear informed him to keep right outer ear clean and dry. [I[lnmate became

belligerent he started to yell... This nurs# threatened because he started to yell

and treaten [sic] me by becoming violent...[S]tates he will just keep on

self-declaring and become violent until smme sends him out to the hospital for his

ear infection.
Doc. 108, Ex. D at 1222-23. Duringetexamination plaintiff complained of pressure in his head.
Plaintiff testified that no one looked in his ear. The nurse believed plaintiff's complaint was not
urgent, and she instructed plaintiff on how to access medical care through the sick call process.

On June 10, 2011, Dr. McKinney meith plaintiff for a follow-up appointment. Plaintiff
reported that the burn sites were healed, but that he still had decreased hearing in his right ear.
Plaintiff also reported that he stopped takingSkeetra after nine doses. Dr. McKinney noted that
plaintiff's right ear canal was open and clear but that there was a blister on the ear drum with some
redness. Concerned that plaintiff had a slight ear infection, Dr. McKinney issued an order to replace
the Septra with cephalexin and requested toviollp with plaintiff in approximately two weeks.

On June 27, 2011 at 10:45 a.m., Dr. McKinney met with Plaintiff for a follow up
appointment. Dr. McKinney notedahPlaintiff had previously reported having no hearing in his

right ear, but that plaintiff was now reportihgs hearing was worse because he only had 15%

hearing in his right ear. Dr. McKinney examined Ridi and noted that platiff's right ear canal
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was open with slight drainage and the ear drum presented with red streaks and small blisters. Dr.
McKinney requested plaintiff to complete a Valsalva manéuvearssess whether inner ear pressure
was affecting plaintiff’'s hearinddr. McKinney issued an order fantibiotic ear drops to treat any
possible infection. Plaintiff requested an x-ray & &ar and to be sent datan optometrist or an
ear, nose and throat specialist. Dr. McKinney informed plaintiff that he was clinically improving and
that in Dr. McKinney’s medical judgment, a referral to an ear, nose and throat specialist was not
medically indicated. Dr. McKinney requested tddw up with plaintiff in one month to evaluate
the effectiveness of the prescribed treatment and to continue to monitor and evaluate plaintiff's
hearing.

On July 4, 5, and 6, 2011, plaintiff refused administration of the prescribed eardrops. On
July 25, 2011, plaintiff was scheduled for a fallop appointment witBr. McKinney for purposes
of continuing to monitor and evaluate plaintiff's @ad hearing. Plaintiff fased to be seen by Dr.
McKinney. Plaintiff was transferred to EastdReception, Diagnostic and Correctional Center on
October 25, 2011.

IV. Discussion

A. Sovereign mmunity

Plaintiff brings claims are against defendant their official and individual capacities.
Defendants Sullens, Lawson anc&aBnum have moved to dismiss the claims brought against them
in their official capacities on the basis of sovgnammunity. Claim$rought against a defendant

in his or her official capacity are assumed to be claims against the defendant’s public employer,

*A Valsalva maneuver forces air from the oral cavity into the middle ear to make the ear
drum move and was used here by Dr. McKinney to assess plaintiff's complaint that he had
decreased hearing. Doc. 108, Ex. A at 41-42.
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which in this case is MDOC. Hafer v. Mels02 U.S. 21, 25 (1991)i{mg Kentucky v. Graham

473 U.S. 159, 169 (1985)). States are entitled to sovereign immunity from damages liability under

§ 1983 Will v. Michigan Dept. of State Polic#91 U.S. 58, 71 (1989), Monroe v. Arkansas State

Univ., 495 F.3d 591, 594 (8th Cir. 2007), and the Eleventh Amendment prohibits the imposition of
monetary damages against the state, or againstdtetials in their official capacities. Edelman

v. Jordan 415 U.S. 651, 663 (1974); Nix v. Norma8v9 F.2d at 432-33 &.3 (8th Cir. 1989).

Plaintiff's claims for monetary damages agatefendants in their official capacities are barred by
sovereign immunity. The Court grants summary judgment in favor of defendants Sullens, Lawson,
and Brannum as to plaintiff’'s claims against them in their official capacities.

B. Failureto Protect Claims

1. Defendants Sullens and Lawson

In Count V of his Complaint, plaintiffleeges that defendants Sullens and Lawson were
deliberately indifferent to his safety when thiyled to properly restrain plaintiff's cellmate
following the altercation on May 23, 2011. Pldinélleges that defendants Sullens and Lawson
failed to take reasonable steps to protect hithah he was restrained, and they knowingly placed
his cellmate in the proximity of plaintiff where tvas in a position to further assault plaintiff, which
he did. Defendants Sullens and Lawson movsdarmary judgment on the basis that the facts in
this case do not support plaintiff's claim.

The Supreme Court has instructed thatEighth Amendment imposes on prison officials

the duty to “provide humane conditions of confinement.” Farmer v. Bre®idnU.S. 825, 832

(1994). Prison officials are required to take oredble measures to “protect [detainees] from

violence at the hands of other prisoners.” (liskernal punctuation and quoted case omitted). The
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Eighth Amendment imposes this duty because beingsiduj to violent assaults is not “part of the

penalty that criminal offenders pay for their offenses.” Rhodes v. ChapbanJ.S. 337, 347

(1981). To prevail in a suit under 42 U.S.C. 8§ 1983, an inmate seeking damages from prison
officials for failing to protect him or her from assault by another inmate must show:

that the prison official was deliberatehydifferent to a “substantial risk of serious
harm.” Young v. Selk508 F.3d 868, 872 (8th Cir. 2007) (quoting Farrbéd U.S.

at 828). In doing so, a prisoner must satisfy two requirements, one objective and one
subjective. The first requirement testsattrer, viewed objectively, the deprivation

of rights was sufficiently serious; i.e., whether the inmate “is incarcerated under
conditions posing a substantial risk of serious harm.” FarsidrU.S. at 834. The
second requirement is subjective and requires that the inmate prove that the prison
official had a “sufficiently culpable state of mind.” [duotation omitted). In prison
conditions claims, which include the failut@-protect allegations] ], the subjective
inquiry regarding an official’s state of nd is one of “ ‘deliberate indifference’ to
inmate health or safety.” Idquoting _Wilson v. Seiter501 U.S. 294, 302-03
(1991)). An official is deliberately indifferent if he or she actually knows of a
substantial risk and fails to respond reasonablyatl@37.

Whitson v. Stone Cnty. JaB02 F.3d 920, 923 (8th Cir. 2010). $¢sWalls v. Tadman762 F.3d

775, 782 (8th Cir. 2014).

Defendants Sullens and Lawson argue that they were negligent, at most, in breaking up the
fight between plaintiff and his cellmate. Their argunnis based on their version of the facts, which
is that while they were attempting to restraiaipliff outside of the cell on the catwalk, his cellmate
exited the cell on his own and kicked plaintiff in the head. They state in their memorandum in
support of summary judgment that, “[a]t the time Emerson emerged suddenly from his cell and
kicked plaintiff in the head, defendants werengptheir best to quell a scuffle between closely
confined cellmates that had turned dangerously violent.” Doc. 103 at 5. Plaintiff disputes
defendants’ version of the facts. He presdrevidence, namely his own testimony, that while

defendant Sullens had him restrained on the ground and was kneeling on his back, COI Brown
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escorted Emerson from the cell right in fronpidintiff and defendants allowed Emerson to kick
plaintiff in the head. In fact, he testified tldfendant Sullens raised his head so that Emerson
could kick him in the face.

In their reply memorandum, defendants contend that plaintiff’'s version of the facts is
“sensational and absurd.” Doc. 126 at 3. They argue that plaintiff's version is “directly
contradicted” by the surveillance video and, thereftire Court should disregard plaintiff's version
of the facts for purposes of summary judgment. Notably, defendants do not make the alternative
argument that even if the Court were to adapintiff's facts, they are still entitled to summary
judgment.

As stated above, the Court has carefullyeesd the surveillance video a number of times.
The quality of the video is poor arndvas filmed from a distanc®nly the catwalk and the exterior
of the cells are visible. The figures are shadany it is impossible to distinguish one officer from
another. In fact, it is difficult at times to det@ne how many figures are standing outside the cell.
The video does contradict some of plaintiff's staénts, for example plaintiff's claim that after he
was pulled from his cell, he limped two to two and a half cell lengths down the catwalk. But the
Court cannot discount plaintiff’'s version of thects entirely. Court cannot definitely determine
from the video whether Emerson emerged froenall on his own, or whether he was escorted by
one of the officers. The Court also cannot detee whether defendant Sullens lifted plaintiff's
head so that Emerson could kick him in the faged finally, the Court is unable to determine
whether defendants attempted to do anythingréwent Emerson from attacking plaintiff while

plaintiff was in a vulnerable position and under defendants’ control.
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Defendants correctly point out that “[w]hepposing parties tell two different stories, one
of which is blatantly contradicted by the record, so that no reasonable jury could believe it, a court
should not adopt that version of the facts fopoges of ruling on a motion for summary judgment.”
Scott v. Harris 550 U.S. 372, 380 (2007). Bhere, the Court finds that plaintiff's story is not
“blatantly contradicted” by the video. Even afteewing the surveillance video, a reasonable juror
could still believe critical aspects of plaintiff's version of the facts.

After examining the record in this case, trmu@ finds there remain issues of material fact
as to whether plaintiff faced a substantial risk of harm when he was pinned to the ground in front
of his cell, and whether defendants acted with reskiigssregard of his right be free from violent

attacks by a fellow inmate. Farm8&d 1 U.S. at 837, Youn§08 F.3d at 872_, Pagels v. Morrison

335 F.3d 736, 740 (8th Cir. 2003pefendants Sullens and Lawsorveaot shown to the Court’s
satisfaction that they are entitled to summary judgrasmm matter of law with regard to plaintiff's
claim of failure to protect.
2. Qualifiedimmunity

In their memorandum in support of summargigment, Sullens and Lawson state in one
sentence, without providing any analysis, that they are entitled to qualified imrhuhityhe
Court’s view, defendants Lawson and Sullens hawe properly raised the issue of qualified
immunity in their motion and memanda. But even if the Court were to examine the issue, the

Court finds they are not entitled to summary judgment on the basis of qualified immunity.

‘Defendants write, “[ijindeed, even if Plaintiff could show that Defendants Sullens and
Lawson could have done more to protect fiom Emerson, Defendants would nevertheless be
entitled to qualified immunity. See.q, Rellergert v. Cape Girardeau Courd4 F.2d 794, 797
(8th Cir. 1991).” Doc. 103 at 5.
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“Qualified immunity protects a government aféil from liability in a section 1983 action
unless the official’s conduct violated a clearly bBtdned constitutional or statutory right of which

a reasonable person would have known.” Henderson v. M&®F.3d 497, 501 (8th Cir. 2006)

(citing Harlow v. Fitzgerald457 U.S. 800, 818 (1982)). “To overcome the defense of qualified

immunity, a plaintiff must show: (1) the facts, viegvin the light most favorable to the plaintiff,
demonstrate the deprivation of a constitutional or statutory right; and (2) the right was clearly

established at the time of the deprivat’ Howard v. Kansas City Police Dep%70 F.3d 984, 988

(8th Cir. 2009). The court mdiyst address either prong._lI@iting Pearson v. Callahah55 U.S.

223, 236 (2009).

For purposes of summary judgment, defendants Sullens and Lawson are not entitled to
gualified immunity. Based on Supreme Court precedent, it is clearly established that prison
officials are required to take reasonable meagargsotect [detainees] from violence at the hands

of other prisoners.”_Farme®11 U.S. at 832 (1994); Newman v. Holm&®2 F.3d 650, 653 (8th

Cir. 1997) (“if [defendant] had ignored the prdaees for isolating [the dangerous offender] and
intentionally opened [his] cell door for the purposassisting [him] in assaulting others, that intent
to cause harm would clearly constitute deliberate indifference for Eighth Amendment purposes.
Likewise, if [defendant] had oped@he dangerous offender]'s cell door knowing that harm to other
inmates would almost certainly result, [deflant]'s conduct would constitute deliberate
indifference.”).

As for the first prong, whether defendarBsillens and Lawson violated plaintiff's
constitutional rights, viewing the facts in a light mfastorable to plaintiff, the Court finds there is

evidence to demonstrate that Sullens and bawsgolated plaintiff's rights under the Eighth
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Amendment. Defendants knew of the risk Eraargosed to plaintiff hang just broke up a fight
between the inmates, agdt by escorting Emerson out of the cell right in front of plaintiff they
placed Emerson in close proximity to plaintiff, @k he could assault plaintiff while plaintiff was
on the ground, defenseless, and under one of the det&ndantrol. Thus, there remain issues of
disputed facts that preclude the Court frinaing Sullens and Lawson are entitled to qualified
immunity. Sullens and Lawson’s motion fomsmary judgment, based on qualified immunity, to
the extent they are asserting it, should therefore be denied.
3. State law negligence claims
In Count VI of his Complaint, plaintiff alleges that defendants Sullens and Lawson were
negligent under Missouri state law in their failure to secure Emerson before he kicked plaintiff in
the head. Defendants make two arguments in supiEuwimmary judgment wittegard to this state
law claim.
a. Criminal act of third party
Citing to a 1977 insurance case involving a simgoand a motor vehicle accident, Ford v.
Monroe 559 S.W.2d (Mo. Ct. App. 1977), defendantsvkan and Sullens first argue that they
cannot be held liable for the criminal actionaathird party. Generally, one person owes no duty

to protect another from a deliberate criminadektby a third person. Faheen v. City Parking Corp.

734 S.W.2d 270, 272 (Mo. Ct. App. 1987). “ Exceptionthéogeneral no-duty rule [can . . ] arise
from ‘special relationships’ or from ‘special fa@nd circumstances,’ such that an act or omission

exposes a person to an unreasonable risk of thmoungh the conduct of another.” Knop v. BiState

Dev. Agency of the Mo.-lll. Metro. Dist988 S.W.2d 586, 589 (Mo. Ct. App. 1999) (citing Schelp

Cohen-Esrey Real Estate Sen&89 S.W.2d 848, 850-851 (Mo. Ct. App. 1994) (disagreed with
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on other grounds byRichardson v. QuikTrip Corp81 S.W.3d 54, 59 (Mo. Ct. App. 2002)).

“Special relationships” include those situationseveha party entrusts himself or herself to the
protection of another and relies upon thaspa to provide a place of safety. Sché&@9 S.w.2d
at 851. The “special facts and circumstances” exaepncludes two theories: (1) an intentional
infliction of injury by known and identifiable thdrpersons; or (2) frequent and recent occurrences
of violent crimes against persons on the premises by unknown assailants. Id.

Missouri courts have recognized jailers owe a duty to inmates in custody to protect them

from assaults from other inmates. Seg, State ex. rel. Miser v. Hag28 S.W.2d 672, 676 (Mo.

1959) (plaintiff, who was assaulted by other inméatpsgsents a case of alleged negligence, arising

out of the alleged failure of the defendant [ ] to el ordinary care for the safety of the plaintiff
while in his custodyj. Defendants Sullens and Lawson, who are the parties moving for summary
judgment, cite to the general rule and fail to mention the exceptions. They have done nothing to

demonstrate why they, as custodians of plaintiffuld not owe a duty to ptect plaintiff from an

*The Restatement of Torts also recognizes a jailer or warden had a duty of care to protect
inmates from attacks with third party inmates:

Duty of Person Having Custody of AnotherControl Conduct of Third Persons —
One who is required by law to take onawoluntarily takes the custody of another
under circumstances such as to deprive the other of his normal power of
self-protection or to subject him to assdimn with persons likely to harm him, is
under a duty to exercise reasonable cate sontrol the conduct of third persons as
to prevent them from intentionally harming the other or so conducting themselves
as to create an unreasonable risk of harm to him, if the actor
€) knows or has reason to know thathas the ability to control
the conduct of the third persons, and
(b) knows or should know of the nessity and opportunity for exercising
such control.

Restatement (Second) of Torts § 320 (1965)
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attack from a fellow inmate under Missouri lathe Court will not gralrsummary judgment based
on this argument.
b. Official immunity

Defendants also assert that they are entitled to official immunity on plaintiff's state law
negligence claims because their actions in breplp the fight were disdienary, and there is no
evidence they committed a willful or maliciousomg in breaking up the fighietween plaintiff and
his cellmate.

“Under Missouri law, the official immunitgoctrine protects public officials from liability
for injuries arising out of their discretionary act®aorissions, but not from liability in claims arising

from their performance of ministerial acts.” Reasonover v. St. Louis Cnty, A6 F.3d 569, 585

(8th Cir. 2006) (cited case omitted). Official immunity does not apply, however, to discretionary

acts done in bad faith or with malice.;|&tate ex rel. Twiehaus v. Adplf06 S.W.2d 443, 446

(M0.1986) (en banc). “The relevant definition of bad faith or malice in this context ordinarily
contains a requirement of actual intent to cause injury.” Twie@@ésS.W.2d at 447. “A defendant

acts with malice when he wantonly does tluhich a man of reasonable intelligence would know

to be contrary to his duty and which he intendsdrejudicial or injurious to another. An act is
wanton when it is done of wicked purpose, or when done needlessly, manifesting a reckless
indifference to the rights of others.” Iinternal punctuation and quoted case omitted). “Bad faith,
although not susceptible of concrete definition, embraces more than bad judgment or negligence.
It imports a dishonest purpose, moral obliquity, conscious wrongdoing, breach of a known duty
through some ulterior motive or ill will paking of the nature of fraud.” Igbrackets and quoted

case omitted).
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In this case, defendants Sullens and Lawsdregercise discretion in attempting to break

up the fight between plaintiff and Emerson. Seg, Teasley v. Forles548 F. Supp. 2d 694, 710

(E.D. Mo. 2008) (maintaining security over someahéiscretionary law enforcement function
because it requires professional judgment as to theeegesor level of threats). There is a dispute
of fact, however, as to whether Sullens and lawacted maliciously toward plaintiff. Although
defendants deny plaintiff's version of the factsptantains and has presented admissible evidence,
namely his own testimony, that defendants pirtmetdthe ground and set up the attack by Emerson.

Conway v. St. Louis Cnty. Mp254 S.W.3d 159, 165 (Mo. Ct. App008) (malice requires intent

to injure another); Teasley48 F. Supp. 2d at 710 (malice involves conscious wrongdoing).

Therefore, defendants Sullens and Lawson are not entitled to official immunity from suit on
plaintiff's state law negligence claims, and @aurt denies their motion for summary judgment on
this ground.

C. Medical Claims

1. Deliberate indifference to serious medical need — McKinney and
Daugherty

In Count Il of his Complaint, plaintifblleges defendants McKinney and Daugherty were
deliberately indifferent to platiif's serious medical needs, intling second and third degree burns
to the right side of plaintiff’'s face, second ahitd degree burns in plaintiff's right ear, an ear
infection and pain. The Eighth Amendmentlbition on cruel and unusual punishment extends

to protect prisoners from “deliberate indiffecerto serious medical needs.” Gregoire v. G236

F.3d 413, 417 (8th Cir. 2000).
In a deprivation of medical care case, the inmate must show (1) an objectively serious

medical need; and (2) the defendants actually knew of the medical need but were deliberately
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indifferent to it. _Sedsrayson v. RossA54 F.3d 802, 808-09 (8th Cir. 2006). “An objectively

serious medical need is one that either leenliliagnosed by a physician as requiring treatment, or
IS so obvious that even a ‘layperson would easitypgnize the necessity for a doctor’s attention.”

Jones v. Minnesota Dep't of Corr§12 F.3d 478, 483 (8th Cir. 2008). $#¢s0Coleman v. Rahija

114 F.3d 778, 784 (8th Cir. 1997). “To establistoastitutional violation, it is not enough that a

reasonable official should have knowfrthe risk.” Rather, a plaiiff must demonstrate the official

actually knew of the risk and deliberateigregarded it.””_Vaughn v. Greene Cnty., AK38 F.3d

845, 850 (8th Cir. 2006) (quoting Farméi1l U.S. at 837). The detamation that prison officials

had actual knowledge of a serious medical maay be inferred from circumstantial evidence or
from the very fact that the risk was obvious. Seeme, 511 U.S. at 842; Jonesl2 F.3d at 483.

If prison officials have actual knowledge of a serious medical need, and fail to take reasonable
measures to address it, they may be held liable for deliberate indifferendear®ee11 U.S. at

847. That said, “[a] showing of lilgerate indifference is greater than gross negligence and requires

more than mere disagreement with treatnaemisions.” _Pietrafeso v. Lawrence Cnty., $452

F.3d 978, 983 (8th Cir. 2006) (quoting Gibson v. Wel8B F.3d 642, 646 (8th Cir. 2006)).

When an inmate alleges that a delay in ma&ldireatment rises to the level of an Eighth
Amendment violation, “the objective seriousnesshefdeprivation should also be measured ‘by

reference to the effect of delay in treatment.”” Beyerbach v. S4818.3d 1324, 1326 (8th Cir.

1995), abrogation on other grounds recognizelddnce v. Groosé0 F.3d 487, 492 (8th Cir. 1995)

(quoting Hill v. Dekalb Regional Youth Det. Ct40 F.3d 1176, 1188 (11th Cir. 1994)). Therefore,

the inmate “must place verifying medical evidencehmrecord to establish the detrimental effect

of delay in medical treatment.” Crowley v. Hedgepd®® F.3d 500, 502 (8th Cir. 1997) (quoting
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Hill, 40 F.3d at 1188). To prevail on a claim that a delay in medical care constituted cruel and
unusual punishment, an inmate must show bah {i) the deprivation alleged was objectively
serious; and (2) the prison official was deliberatelyffedent to the inmate’s health or safety. Id.
When the inmate alleges that a delay in medieattnent rises to the level of an Eighth Amendment
violation, the “objective seriousness of the deprorashould also be measured ‘by reference to the

effect of delay in treatrme.”” Laughlin v. Schrirg430 F.3d 927, 929 (8th Cir. 2005) (affirming the

district court’s grant of defendants’ motion Barmmary judgment because plaintiff failed to offer
evidence establishing any delay in treatment had a detrimental effect).
Allegations of medical malpractice, inadvertent failure to provide adequate medical care,

or simple negligence do not amount tooastitutional violation._Estelle v. Gambi29 U.S. 97,

106 (1976);_Popoalii v. Correctional Med. Sensl2 F.3d 488, 499 (8th Cir. 2008); Smith v.

Clarke 458 F.3d 720, 724 (8th Cir. 2006). Rather, stendard is met when the complainant
establishes that the official “intentionally ijeed] or delay[ed] access to medical care, or

intentionally interfer[ed] witlireatment or medication that Haeen prescribed.” Vaughanv. Lacey

49 F.3d 1344, 1346 (8th Cir. 1995). Furthermorejstm officials do not violate the Eighth
Amendment when, in the exercise of their professional judgment, they refuse to implement a
prisoner’s requested course of treatment,” sincepeis do not have a rigiatany particular course

of medical care. Long v. Nj86 F.3d 761, 765 (8th Cir. 1996) (citing Kayser v. Casfjéri.3d

280, 281 (8th Cir. 1994)); Taylor v. Turn&84 F.2d 1088, 1090 (8th Cir. 1989). “[N]othing in the

Eighth Amendment prevents prison doctors frexercising their independent professional

judgment.” Long 86 F.3d at 765. Accordingly, under Eightlictit law, “mere disagreement with
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treatment decisions does not rise to the level of a constitutional violation.” Popbaki.3d at 499

(quotingEstate of Rosenberg v. Crandé&é F.3d 35, 37 (8th Cir. 1995)).

Plaintiff alleges in his Complaint that thecend and third degree burns on his face and right
ear and the subsequent ear infection that deeel constitute a serious medical need. For purposes
of summary judgment, defendants do not disputeplaattiff had a serious medical need. What is
atissue is whether defendants McKinney anddberty knew of these medical conditions and were
deliberately indifferent to them.

The undisputed facts in this case show phaintiff was assessed and treated on a regular
basis for his facial burns and complaints ofgn. Plaintiff was examined on a daily basis while
he was admitted to the TCU, and he was treatedregular basis following his discharge. Plaintiff
was given medicines for pain, and Dr. McKinnegsaribed ointment for plaintiff's burns and
topical antibiotic eardrops and oral antibiotics for his ear infection.

In responding to defendants’ motion for sunmyn@dgment, plaintiff does not specify in
what way defendants McKinney and Daugherty vasigerately indifferent to his medical needs,
but rather he states “There is abundant evidence in the record that both Dr. McKinney and Nurse
Daugherty failed to provide for his serious medical needd-&&te 58-70. There are genuine issues
of material fact which preclude Summary Judgheerthe § 1983 claim.” Dod21 at 3. The Court
has reviewed plaintiff's additional facts in pgraphs 58-70 — the paragraphs plaintiff references
— and plaintiff appears to be making the following complaints against defendants McKinney and
Daugherty regarding his medical care: (1) Nuesaigherty did not refer plaintiff to a hospital
following the altercation; (2) Dr. McKinney did nagfer plaintiff to an ENT specialist; (3) during

two visits to the medical unit on June 3, 2011, Mubaugherty did not examine plaintiff's ear; (4)
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Dr. McKinney prescribed him amoxicillin, to whichgnhtiff is allergic; (5) plaintiff was not given
Septra; and (6) Dr. McKinney popped a blister in plaintiff's ear.

The fact that plaintiff was not referred thaspital or seen by an outside specialist does not
establish deliberate indifference. It is undispubed plaintiff requested a number of times that he
receive care at a hospital or by a specialist, but he has provided no evidence, other than his own
opinion, that he required outside medical carerisdhers do not have a right to any particular
course of medical care.” Long6 F.3d at 765; TaylpB84 F.2d at1090. Dr. McKinney noted that
if necessary he would refer pléffito an outside specialist, but according to the record, in his
medical judgment, that need never aroseainiff may disagree with Dr. McKinney'’s opinion, but
under Eighth Circuit law, “mere disagreement widatment decisions does not rise to the level of

a constitutional violation.” Popoalib12 F.3d at 499 (quoting Estate of Rosenb®8d~.3d at 37).

The Court finds defendants were detiberately indifferent to platiff's medical needs by refusing
to refer plaintiff to a specialist.

Plaintiff maintains that defendant Daugherty failed to examine his ear when he made two
visits to the medical unit on June 3, 2011. Thid is disputed, and the written record supports
defendant Daugherty’s assertion that she examined plaintiff's ear. However, viewing the facts in
the light most favorable to plaintiff, as ti@ourt must do on summary judgment, the fact that
defendant Daugherty did not examine plaintifaa on June 3, 2011, does not establish deliberate
indifference that rises to the level of a viata under 8 1983. Dr. McKinndyeated plaintiff three
days later on June 6, 2011, so plaintiff's assarthat defendant Daughgd did not examine his
ear is essentially an argument that there waday detreatment. A delay in medical treatment is

not an automatic constitutional violation. In determining whether a delay rises to the level of an
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Eighth Amendment violation, a district court is to measure the “objective seriousness of the

deprivation . . . by reference to thiéeet of delay in treatment.”_Laughlimt30 F.3d at 929. Here,

plaintiff presented no evidence afisoever as to the effectetithree-day delay had on his ear

infection. There is no evidence that the delay achaeene sort of long-term or permanent damage.

Plaintiff does not assert what treatment hewsd have received, ordhdefendant Daugherty’s

failure to examine his ear caused him furthenp#@fhat is more, when plaintiff was seen on June

3, 2011, he admitted he had not been taking his pain medicine, and he was encouraged to do so.
When plaintiff was seen on June 6, 2011,MeKinney did prescribe plaintiff amoxicillin,

a medication that is closely related to a medicivettizch plaintiff is allergic. Plaintiff has provided

no opinion evidence or authority that prescribing amithix to a patient who is allergic to penicillin

rises to level of deliberate indifference. Furthermore, the error was corrected. Dr. McKinney

discontinued plaintiff's prescription for amoxicilliand issued an order for Septra, a different

antibiotic. In the meantime, plaintiff took only one dose of amoxicillin and experienced minimal

itching, but did not have any serious reactions or require medical attention. The fact that Dr.

McKinney erroneously prescribed plaintiff a medication to which he may have been allergic — an

error that was quickly corrected — does not rise to the level of deliberate indifference.

Plaintiff refutes that he was given the antibiotic Septra. He asserts that he could not have
been given Septra, because he did not sigledical Administration Record, which would have
been required by MDOC. First, MDOC'’s procedures regarding prescription medications are not
before the Court. Based on the record befothétCourt is unable to termine whether plaintiff
would have been required, pursuant to MDOCpdures, to sign a Medical Administration Record.

Second, whether MDOC procedures may or mayhawe been followed with regard to the Septra
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is a different issue than whether Dr. McKinneqs deliberately indifferent to plaintiff's ear
infection. There is evidence that Dr. McKinney prescribed plaintiff Septra on June 6, 2011. What
plaintiff really disputes here is whether theglwas actually dispensed, which may or may not have
been under Dr. McKinney’s contrdlBut even if the Court wert® assume that plaintiff did not
receive Septra on June 6, 2011, on account of DKihey’s actions, it is undisputed that on June

10, 2011 - four days later — Dr. McKinney prescribed another oral antibiotic, cephalexin, and
plaintiff does not claim that hedlnot receive this medicine. There is no evidence in the record that
this course of treatment was not appropriatehaw any supposed delay in prescribing plaintiff
antibiotics caused plaintiff harm. Plaintiff has not plateddical evidence in the record to establish

the detrimental effect of delay in medical treatment.” CroM@@ F.3d at 502. What is more, there

is evidence in the record that Dr. McKinney alsesgribed plaintiff topical antibiotic drops for his
ear. Buton July 4, 5, and 6, 2011, plaintiff retlaeministration of the antibiotic eardrops, and
later that month, plaintiff refused to be seen by Dr. McKinney.

Finally, plaintiff alleges thaDr. McKinney popped a blister in his ear. Itis undisputed that
before or during the altercation with his cellmaiajntiff's cellmate threvhot coffee in plaintiff's
face, and he sustained burns in his right ear caplaintiff asserts that during the course of his
medical treatment, Dr. McKinney popped a blister gndar. Accepting the disputed fact as true for
purposes of summary judgment, this does nobéstadeliberate indifference on the part of Dr.
McKinney. There is no evidence in the recordcag/hat is the appropriate treatment for a burn

blister. The Court is not a medical professlpaad without the opinion of a medical expert, the

*Plaintiff assertion that he never received Septra is undermined by the fact that on June
10, 2011, it was noted in the medical records phantiff reported that he stopped taking Septra
after only nine doses.
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Court cannot conclude as a matter of law that popping a blister is not a “reasonable measure” for
addressing a burn in an ear canal. Ssener511 U.S. at 847.

In sum, even if the Court accepts plaintiff's version of the facts with regard to his medical
care, there is nothing in the record to elssalthat defendants McKney and Daugherty violated
plaintiff's Eighth Amendment constitiwnal rights. Plaintiff has nagéstablished that there is a
triable issue as to whether defendants McKirareyDaugherty deliberatelysregarded his serious
medical needs. The Court grants summary juglgnm defendants favas to Count Il of the
Complaint.

2. Deliberate indifference to serious medical need- Corizon, Inc.
In Count | of his Complaint, plaintiff brings1983 claims against Corizon, Inc., a corporate

defendant for deliberate indifferemto his serious medical needsting to Monell v. Department

of Social Services of City of New York36 U.S. 658, 690 (1978), Corizon, Inc. moves for summary

judgment on the ground that plaihhas failed to allege any uncditstional violation based on “an
implemented or executed policy, regulation or sieci adopted by and promulgated by the agency.”
Doc. 107 at 11. The Court agrebat plaintiff's § 1983 claimagainst defendant Corizon should
be dismissed.

Corporations acting “under color of stdew” are liable under 8 1983 for their own

unconstitutional policies or customs. Sanders v. Sears, Roebuck 882d-.2d 972, 975-76 (8th

Cir.1993). To state a claim against private corponaacting under color of state law, plaintiff must
allege existence of “policy, custom, or official action that caused actionable injury” Sanders v.

Sears, Roebuck & C0984 F.2d 972, 975-76 (8th Cir.1993). Corporations acting under color of

state law may not be held vicariously liable fioee unconstitutional acts of their employees under
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the theory of respondesitiperior Boyd v. Knox 47 F.3d 966, 968 (8th Cir995). Plaintiff admits

in his response memorandum that defendaniz@o cannot be held liable under 42 U.S.C § 1983

on a_respondeauperiortheory, and he fails to set forth dipplicy, custom, or official action” of

Corizon, Inc. that caused him injury. Therefahe, Court will grant summary judgment and dismiss
plaintiff's § 1983 claim against Corizon, IAc.
3. Deliberate indifference to serious medical need — Defendant Brannum

Plaintiff alleges in Count VII of his Complaithat defendant Brannum, a corrections officer
with the MDOC, was deliberately indifferent ltecs medical needs because she did not notify her
supervisors when she observed plaintiff receiviagleéguate medical care in the infirmary. There
is no evidence that defendant Brannum is a trammedical professional. Absent evidence that the
care provided by medical staff was so poor thatn a layperson must have recognized its

inadequacy, defendant Brannum cannot be held liabl&rGfit v. Goemmer583 F.3d 557, 569

(8th Cir. 2009) (“[t]hat a traied medical technician did not appreciate the risks attendant to
[decedent’s] condition undermines an inference that the untrained officers obviously knew
[decedent] was at serious risk”). Furthermore, imi¢hse, there is no evidence that the care plaintiff
received was deficient, let alone obviously §daintiff argues in his response memorandum that
defendant Brannum was presemhast every day plaintiff receideor requested medical treatment

and she knew, despite plaintiff's requests, that he was never taken to see an outside provider for

either his burns to the damage to his ear. As stated above, plaintiff has presented no evidence that

"Even if plaintiff could establish a claim aigst Corizon, Inc. based on the conduct of its
employees, there is no evidence that defendiécksnney and Daugherty, Corizon, Inc. employees,
deliberately disregarded plaintiff's serious medical needs.
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he required treatment from an outside medicaViger. Therefore, the Court grants defendant
Brannum summary judgment.
4. State law claims of medical negligence

Plaintiff has alleged in Court and IV of his Complaint claims for medical malpractice
against defendants Corizon, Inc., McKinnegl ®augherty. These defendants move for summary
judgment on two grounds. First, they argue pl#iststate law claims omedical negligence falil
because he has not produced a health careatfidacompliance with Missouri Revised Statute
8538.225.1. The Court declines to address tlgsiment, and instead the Court will address
defendants’ alternative argument, whether plaintiff has failed to present evidence of medical
malpractice against defendants Corizon, Inc., McKinney and Daugherty.

Under Missouri law, in order to establish aiai for negligence, a plaintiff must prove: “(1)
the existence of a duty on the part of the defenigmtotect the plaintiff from injury, (2) a failure
of the defendant to perform that duty, and §8)injury proximately caused by the defendant's

failure.” Blevens v. Holcomp469 F.3d 692, 694 (8th Cir. 2006) (citing Krause v. U.S. Truck Co.

787 S.W.2d 708, 710 (M0.1990) (en banc)). In a mediedpractice case, the plaintiff must show

that the defendant failed to use “that degreskdf and learning ordinarily used under the same or

similar circumstances by members of defendant’s profession(udting_Swope v. Printz168
S.w.2d 34, 39 (M0.1971)). In most instances, “apitiicannot state a prima facie case of medical
negligence without expert testimony describing how the defendant’s conduct fell below the
applicable standard of care.” Igtiting Hart v. Steele416 S.W.2d 927, 931-32 (M0.1967)). The
specific duty required of the defendant is defined by the profession, and an “expert witness is

generally necessary to tell [the fact finder] witat defendant should sinould not have done under
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the particular circumstances of the case and whetbeloing of that act or the failure to do that act

violated the standards of caretloé profession.” Ostrander v. O'Banidrb2 S.W.3d 333, 338 (Mo.

Ct. App. 2005).
To establish causation, the plaintiff is required to demonstrate not only proximity in time,
but also a showing that plaintiff would not haweh injured but for defendant’s negligence. Delisi

v. St. Luke’s Episcopal-Presbyterian Hgsf21 S.W.2d 170, 175 (Mo. App. 1985). In other words,

plaintiff must show that the physician’s condugts the but-for cause and the proximate cause of

plaintiff's damages. Ploch v. Ham&13 S.W.3d 135, 141 (Mo. App. 2006). Expert testimony is

also required to establish causation. Delf§)l1 S.W.2d at 175 (plaintiff failed to show, by
independent medical evidence, that the administraf any particular antibiotic would have been
effective in controlling or preventing the infectioff)us, in order avoid summary judgment, plaintiff
must present specific facts demonstrating tledéndants McKinney and Daugherty beached their
standards of care, and that their breaches caused his injuries.

With regard to Dr. McKinneyplaintiff has not proffered any expert testimony with regard
to his standard of care or how it was breaché&daintiff's claim of malpractice against Dr.
McKinney is based on his own opinions, and hesdiitle to explain the course of care Dr.
McKinney should have employed.nder Missouri law, plaintiff has failed to demonstrate that Dr.
McKinney did not use the degree of skill and learning ordinarily used under same or similar
circumstances by other physicians during the courseatiment provided faaintiff for complaints
of facial burns, inner ear burns, accomyag pain, and hearing loss. BleveA$9 F.3d 692.

Plaintiff also failed to present evidence thatsuédfered injuries as a result of Dr. McKinney’s
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actions. Plaintiff does not even try to explamw Dr. McKinney’s treatment caused him further
injuries.

Likewise, plaintiff has failed to demonstthat defendant Daugherty did not use the degree
of skill and learning ordinarily used under saaresimilar circumstances by other nurses when
defendant Daugherty assessed plaintiff followdmg May 11, 2011 altercation, and in plaintiff's
subsequent visits to the medial unit. As with McKinney, plaintiff's medical negligence claim
against defendant Daugherty rests on plaintdfis opinion, and he does not explain what her
course of treatment should have been. In amdiplaintiff has set forth no facts demonstrating that
defendant Daugherty’s actions caused him injury.

As for defendant Corizon, Inc., plaintiff'satin fails because he has not demonstrated that
either defendant Daugherty or Dr. McKinney, employ#é&3orizon, Inc., were negligentin the care
they provided plaintiff. In addition, plaintifailed to explain in his response memorandum how
Corizon, Inc. was medically negligent. The Gaynants defendants Corizon, Inc., McKinney, and
Daugherty summary judgment with regard to mtiéiis claims of medical negligence under
Missouri state law.

V. Conclusion

For the foregoing reasons, the Court concludentfihas failed to establish that defendants
Corizon, Inc., McKinney, Daugherty, and Brannwmare deliberately indifferent to his serious
medical needs. Plaintiff has also failed to dsthlmedical negligence on the part of Corizon, Inc.,
McKinney, and Daugherty. The Court will gran¢fle defendants summary judgment as to Counts
I, 11, 11I, 1V, and VII of plaintiff's Complaint. The Court furthdinds that while defendants Sullens
and Lawson are entitled to sovereign immunity with régaplaintiff's claims against them in their
official capacities, there are outstanding issuesatkrial fact that preclude the entry of summary

judgment as to plaintiff's claims against defemigd_awson and Sullens for failure to protect under

32



42 U.S.C. § 1983 and for common law negligence in their individual capacities — Counts V and VI.
Therefore, the Court will set this case for trial.

Accordingly,

IT ISHEREBY ORDERED that defendants Lola Ann Brannum, Charles Lawson, and
Charles Sullens’s motion for summary judgmenERANTED in part and DENIED in part.
Defendant Lola Ann Brannum is entitled to summary judgment as to all claims against her.
Defendants Charles Lawson and Charles Sullens are entitled to summary judgment as to claims
against them in their official capacities. The motion is denied in all other respects. [Doc. 102]

IT ISFURTHER ORDERED that defendants Corizon, Inc.,William McKinney, and Jean
Daugherty’s motion for summary judgmentG®ANTED. [Doc. 106]

An appropriate Partial Judgment will accompany this memorandum and order.

CHARLESA. SHAW
UNITED STATESDISTRICT JUDGE

Dated this__9th day of June, 2015.
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