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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION
JOSHUA SETH BRENNER
Plaintiff,
V. Case N04:12CV1631HEA

AMERICAN EDUCATION SERVICES

Defendant,

OPINION, MEMORANDUM AND ORDER

This matter is before h Court onremand from the Eighth Circuit Court of
Appeals on the issue of whether summary judgment is appropriate on Plaintiff's
claim that he withdrew his consent to receive automated collection telephone calls
from Defendant.For the reasons that follow, the Motiorgimnted

The Eighth Circuit remanded this action foist@ourt to consider whether
Plaintiff's evidence supporting his contention that he revdkedonsent was
sufficient to preclude summary judgment.

Defendant argues that Plaintiff failed to controvert its Statement of
Undisputed Material Facts pursuant to Rule 56 of the Federal Rules of Civil
Procedure anthis Court’s Local Rule/4.01

Pursuant to Federal Rule of Civil Procedure 56(a), a district court may grant

a motion for summary judgment if all of the information before the court
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demonstrates that “there is no genuine issue as to any material fact and the moving
party is entitled to judgment as a matter of la@elotex Corp. v. Catretd77 U.S.

317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). The burden is on the moving
party.City of Mt. Pleasant, lowa v. Associated Elec-dpo Inc.,838 F.2d 268,

273 (8th Cir.1988). After the moving party discharges this burden, the nonmoving
party must do more than show that there is some doubt as to thé/faistsshita

Elec. Indus. Co. v. Zenith Radio Cor$75 U.S. 574, 586, 106 S.Ct. 1348, 89
L.Ed.2d 538 (1986). Instead, the nonmoving phdsrs the burden of setting forth
affirmative evidence and specific facts by affidavit and other evidence showing
that there is a genuine dispute of a material factlerson v. Liberty Lobby, Inc.,

477 U.S. 242, 249, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1938ptexA77 U.S. at

324, 106 S.Ct. 2548. “A dispute about a material fact is ‘genuine’ only ‘if the
evidence is such that a reasonable jury could return a verdict for the nonmoving
party.’ ” Herring v. Canada Life Assur. C20Q7 F.3d 1026, 1030 (8th1C2000)
(quotingAnderson477 U.S. at 248, 106 S.Ct. 2505). A party resisting summary
judgment has the burden to designate the specific facts that create a triable
controversySee Crossley v. Georgigacific Corp.,355 F.3d 1112, 1114 (8th
Cir.2004). Sdtserving, conclusory statements without support are not sufficient to
defeat summary judgmemfirmour and Co., Inc. v. Inver Grove Heights-.3d

276, 279 (8th Cir.1993).



In ruling on a motion for summary judgment, the court must review the facts
in a light most favorable to the party opposing the motion and give that party the
benefit of any inferences that logically can be drawn from those FMatsushita,

475 U.S. at 58 AVoods v. DaimlerChrysler Corpl09 F.3d 984, 990 (8th
Cir.2005). The Court manyot “weigh the evidence in the summary judgment
record, decide credibility questions, or determine the truth of any factual issue.”
Kampouris v. St. Louis Symphony Sa&Q F.3d 845, 847 (8th Cir.2000).
However, the court is required to resolve all conflicts of evidence in favor of the
nonmoving partyRobert Johnson Grain Co. v. Chemical Interchange &4,

F.2d 207, 210 (8th Cir.1976).

In ruling on a motion for summary judgment, the court must review the facts
in a light most favorable to the party opposing the motion and give that party the
benefit of any inferences that logically can be drawn from those fatsushita,

475 U.S. at 58 AVoods v. DaimlerChrysler Corpt09 F.3d 984, 990 (8th
Cir.2005). The Court may not “weigh the evidence in the summary judgment
record, decide credibility questions, or determine the truth of any factual issue.”
Kampouris v. St. Louis Symphony Sat&Q F.3d 845, 847 (8th Cir.2000).
However, the court is required to resolve all conflicts of evidence in favor of the
nonmoving partyRobert Johnson Grain Co. v. Chemical Interchange &4,

F.2d 207, 210 (8th Cir.1976).



Local Rule 74.01(E) provides with respect to summary judgment mations
A memorandum in support of a motion for summary judgment shall have
attached a statement of uncontroverted material facts, set forth in a
separately numbered paragraph for each fact, indicating whether each fact is
established by the record, and, if #te appropriate citations. Every
memorandum in opposition shall include a statement of material facts as to
which the party contends a genuine dispute exists. Those matters in dispute
shall be set forth with specific references to portions of the reatiete
available, upon which the opposing party relies. The opposing party also
shall note for all disputed facts the paragraph number from movant's listing
of facts. All matters set forth in the statement of the movant shall be deemed
admitted for purposes summary judgment unless specifically controverted
by the opposing party.
E.D. Mo. L.R. 74.01(E). Plaintiff has not met the requirements of Local Rule
4.01(E), and is deemed to have admitted all facts in Defes\@atement of
Uncontroverted Fact3.urner v. ShinsekB010 WL 2555114, at *2 (E.D.Mo. June
22, 2010) (citingdeichmann v. Boeing C&6 F.Supp.2d 1166, 1168 (E.D.
Mo0.1999), aff'd, 232 F.3d 907 (8th Cir.2000), cert. denied, 531 U.S. 877).
However, Plaintiff's failure to respond propetdythe motion for summary
judgment does not mean summary judgment should be automatically granted in
favor of Defendant. Even if the facts as alleged by Defesdaatnot in dispute,
those facts still must establish Defendaréntitled to judgment asraatter of law.
Autry Morlan Chevrolet Cadillac, Inc. v. RJF Agencies, I1882 S.W.3d 184, 191
(Mo.Ct.App.2010) (citations omittedpee alsd®Burnett v. AcikgoaNo. 4:13-CV-
1990-JAR, 2015 WL 4603475, at *2 (E.D.Mo. July 30, 2008andergrift v.

Emerson2012 WL 15021, at *1 (W.D.Mo. Jan. 4, 2012).
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While Plaintiff argues that he revoked his consent to calls to his cell phone,
Plaintiff completely ignores the most fundamental issue befs€thurt. A
necessary element of any TCPA claim is that Defendant utilized an automatic
telephone dialing system to make remergency phone calls without Plaintiff's
consent. Section 227(b)(1)(A)(iii) of Title 47, United States Code provides:

(b) Restrictions on use of automated telephone equipment
(1) Prohibitions
It shall be unlawful for any person within the United States, or any
person outside the United States if the recipient is within the United
States-
(A) to make any call (other than a call mddeemergency
purposes or made with the prior express consent of the called
party) using any automatic telephone dialing system or an
artificial or prerecorded voice
(iii) to any telephone number assigned to a paging
service, cellular telephone servispecialized mobile
radio service, or other radio common carrier service, or
any service for which the called party is charged for the
call, unless such call is made solely to collect a debt
owed to or guaranteed by the United States;

47 U.S.C. § 227

Although Plaintiff claims Defendant utilized an automated telephone dialing
system to make calls in violation of the TCPA, the record is completely devoid of
any evidence of such use. Thus, the issue of whether Plaintiff withdrew his
consent to be contacted on his cell phone ianoateriadispute on the record
before tls Court Plaintiff must establish that an automated dialing system was

utilized beforethe affirmative defense of consent becomes relevant.



This Court has allowed Plaintiff to supplement the record with his
declaration that he mailed his withdrawal of consent, in spite of the expiration of
the deadline to do so, andgiCourt has construed the record in a light most
favorable taPlaintiff andhasgiven Plaintiff the benefit of any inferences that
logically can be drawn from those fadt®wever, tis Court cannot presume what
has not been established in the record. Because there is no evidence of the use of
an automated telephone dialing system, Plaintiff's claim under the TCPA fails.

Accordingly,

IT ISHEREBY ORDERED that Defendant’s Motion for Summary
Judgment[Doc. No.31], is Granted.

A separate judgment in accordance with this Opinion, Memorandum and
Order is entered this same date.

Dated thiss" day ofApril, 2017.

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE




