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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JOHN P. GUIDRY and )
SIMUL-VISION CABLE SYSTEMS, LTD, )
)
Plaintiffs, )
)
V. ) Case No. 4:12CV1652 NCC
)
SEVEN TRAILS WEST, LLC, and )
UBS REALTY INVESTORS, LLC, )
)
Defendants. )

MEMORANDUM AND ORDER

Before the court is the Motion for Summaludgment filed by Cfendants Seven Trails
West, LLC, (Seven Trails) and UBS Realty Inwest LLC, (UBS) (jointy, Defendants). (Doc.
80). Also before the court is the Motion to Strike Affidavit of Michael A. Clithero filed by
Plaintiffs John Guidry and Sim¥ision Cable Systems, L.T.D(ointly, Plaintiffs) (Doc. 106),
and the Motion Nunc Pro Tunc for Leave tdeFSur-Reply (Doc. 111) filed by Defendants.
The matters are briefed and ready for disposftidthe parties have consented to the jurisdiction

of the undersigned United Stafdsgistrate Judge pursuant28 U.S.C. § 636(c). (Doc. 64).

! Defendants’ Motion Nunc Pro Tunc addresses tieviously filed Sur-Reply for which they
did not seek leave of court to file. (Doc. 11@)aintiffs do not object to the Motion Nunc Pro
Tunc but have filed a Response in which thbject to the argumesimade in Defendants’
Response to Plaintiffs’ Motion to Strike Adifavit of Michael A. Clithero. (Doc. 112).

2 Defendants have not respondedPaintiffs’ Statement of Uncordverted Material Facts in
Support of its Opposition to Defdants’ Motion for Summary Judgnten(Doc. 90). Rather, in
a footnote, Defendants ask the court to “strike” fhilsg and state that they do not admit any of
the facts asserted unless also stated in Defesidatstement of Undisputed Material Facts and
that they “reserve the right ®ddress them if required.” @0. 95 at 1 n.1). Defendants have
thus failed to comply with e R. Civ. P. 56(c) and Local Ru7-401(E). Notably, both Rules
anticipate the submission, by a party opposing aandtr summary judgment, of a statement of
additional undisputed material facts inpport of the opposing party’s position, and Rule 7-
401(E) provides that all matters set forth irstatement of materidlacts “shall be deemed
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MOTION TO STRIKE AFFIDAVIT

Defendants filed the affidavit of Michaeli@lero (original ClitherdAffidavit) in support
of their Motion for Summary Judgment. Sabaently, Defendantsogght leave to file a
replacement Clithero Affidavit (Doc. 92), and,adune 18, 2014 telephone conference, the court
stated that it was inclined sdlow Defendants to file the replacent Clithero Affidavit, with the
proviso, that Plaintiffs be permitted to take Miitli2ro’s deposition. The court further said that
it would also consider granting Defendants leawsitbdraw their motion to file the replacement
Clithero Affidavit. (Doc. 105 (Tr. of06/18/2014 Conference) at 10-11). Defendants
subsequently filed a motion to withdraw treplacement affidavit (Doc. 102), which the court
subsequently granted (Doc. 108).

Now pending is Plaintiffs’ Motiorto Strike the original Clither Affidavit. (Doc. 106).
Plaintiffs cite several reasons why the court stiaitlike the original Clithero Affidavit. In
agreement with Defendants, however, the coumdsfithat the originaaffidavit should not be
stricken because Plaintiffs have admitted relevant assertions in the original Clithero Affidavit as
reiterated in Defendants’ Statement of Matkrracts; Defendants have not suggested that
statements made in the original Clithero Affidaare incorrect or untryebut rather that the
statements are incomplete. (Doc. 89,28 32-39, 41, 44, 46, 54). Moreover, the court’s
granting or denying Plaintiffs’ Motion to Striklie original Clithero Affidavit is not outcome-
determinative of the Motion for Summary Judgingiven the extensive number of disputed

material facts, irrespective of the original Clithero Affidavit.

admitted for purposes of summary judgment unlessipally denied.” In any case, the court
does not deem it proper form that “motions” da made in a footnote in a memorandum in
support of another motion. Given, as found belowat there are genuine issi10f material fact
sufficient to deny Defendantd¥otion for Summary Judgment, sdént the consideration of
Plaintiffs’ additional suggested undisputed fa&lsefendants’ failure to comply with Rule 56(c)
and Local Rule 7-4.01 is not determinative.



STANDARD FOR SUMMARY JUDGMENT
The court may grant a moti for summary judgmerttf the movant shows that there is
no genuine dispute as to any makfact and the movant is ethdid to judgment as a matter of

law.” Fed. R. Civ. P. 56(a). _See also CetaBorp. v. Catrett, 470.S. 317, 322 (1986). The

substantive law determines which facts are critgcad which are irrelevantOnly disputes over
facts that might affect the outcome willoperly preclude summarnydgment. _Anderson v.

Liberty Lobby, Inc., 477 U.S. 24248 (1986). Summaryggment is not propef the evidence

is such that a reasonable jurguld return a verdict for the nomwving party. _Id. _See also

Fenny v. Dakota, Minn. & E.R.R. Co., 327 F.3d 707, 71t (8r. 2003) (holding that an issue is

genuine‘if the evidence is sufficient to allow a reasonable jury to return a verdict for the non-
moving party).

A moving party always bears the burden of inforgnthe court of the basis of its motion.
Celotex, 477 U.S. at 323. Once the movingypdischarges this burden, the nonmoving party
must set forth specific facts demonstrating thatelea dispute as to argéne issue of material
fact, not the‘mere existence of some alleged factual dispufderson, 477 U.S. at 247. The
nonmoving party may not rest upon mere allegationslenials of his glading. _Id. at 256.
“Factual disputes that are irrelevant or unnece$sdahynot preclude summary judgment. Id. at
248.

Where the non-moving party “fails to properlydsess another party’s assertion of fact as
required by Rule 56(c), the court may . . . consillerfact undisputed fgurposes of the motion
. . . [or] grant summary judgment if the motion and supporting materials — including the facts

considered undisputed — show thia movant is entitled to it .. .” Fed. R. Civ. P. 56(e).



In ruling on a motion for summary judgmentetbourt must view the facts in the light
most favorable to the nonmoving party, and all jiedtie inferences are to be drawn in its favor.

Id. at 255; Matsushita Elect. Indus. Co. L¥d.Zenith Radio Can., 475 U.S. 574, 587 (1986);

Raschick v. Prudent Supply, Inc., 830 F.2d 1497, 1889 Cir. 1987). The court's function is

not to weigh the evidence, but to determine whretthere is a genuine issdor trial. _Anderson,
477 U.S. at 249.However,“[tjhe mere existence of a scitdilof evidence in support of the
[nonmoving partis] position will be insufficient. 1d. at 252. With these principles in mind, the
court turns to an analysig Defendants’ Motion.
BACKGROUND®

Plaintiffs generally allege, in their Sead Amended Complaint, that, as of May 18, 2006,
they were creditors of Seven Tsaas a result of the judgment entered that date against Seven
Trails, and that Seven Trailstansfer of its assets, in March 2006, constituted a fraudulent
transfer done with the intent tuinder, delay or defraud Plaifi§ in their attempt to collect
monies owed to them. (Doc. 15). In thending Motion for Summary Judgment, Defendants
originally sought summary judgment in their faws to Counts 1, 2 and 4 of Plaintiffs’ Second
Amended Complaint; this court had previoudlgmissed Count 3, against Allegis Multifamily
Trust, L.P., (AMTLP) “for Seven Trails’ Actizs Through Piercing of the Corporate Veil” and
Count 1, to the extent it alleged Fraudulerdani&fer by AMTLP; the court found it did not have
personal jurisdiction over AMTLP and that it lacksafficient indicia that AMTLP was the alter
ego of Seven Trails. (Doc. 37)Subsequent to Defendantding the pending Motion for
Summary Judgment, the parties filed a Stipatatdof Dismissal with Prejudice of Count 2 of

Plaintiffs’ Second Amended Petitiom Count 2, Plaintiffs allegeBraudulent Transfer by UBS.

®The facts are undisputed esk otherwise stated.



(Doc. 87). Thus, to the exteDefendants sought summary judgmentregard to Count 2, their
Motion is moot, as the only Counts remaining @oaints 1 as to Seven Trails and Count 4 in its
entirety.

In Count 1 of the Second Amended ComplaRigintiffs allege fraudulent transfer by
Seven Trails in that Seven Traffaudulently caused assets totbensferred from Seven Trails
to AMTLP for the purpose of avding Plaintiffs’ collection of a mnetary debt owed to them by
Seven Trails as a result the State court judgment. In Cauh Plaintiffs allege UBS is liable
for Seven Tralls’ failure to pay its debt, based omldegation of piercing #corporate veil.

In August 1999, Seven Trails purchasedphgperty known as Seven Trails Apartments
(the Apartments) for approximately $26,400,08MTLP, a Delaware limited partnership, was
the sole member of Seven Trails. AMTLP was forrasd real estate instenent trust to invest
in real estate throughout the United Statesch as multifamily housing projects like the
Apartments. At the end of September 2005, the Apartments were the last asset in AMTLP’s
investment portfolio. AMT Multifamily Trustinc. (AMT Inc.) was AMTLP’s general partner
prior to its merging with AMTLLC, after M&h 2006. AMTLLC owns approximately 92% of
the partnership interests of AMTLP.

UBS (formerly known as Allegis Realty Insters LLC), a Massachetts limitedliability
company, is a registered investment advisor andagpes real estate for its clients. UBS uses
single purpose entities to holavestment properties. UBS ke non-member manager for the
single-purpose entity known asv@a Trails pursuant to the Bmn Trails Operating Agreement
(the Agreement). The Agreement provides thAS has the right, power, and authority to act on
behalf of Seven Trails. UBwas the investment advisimr AMTLP. UBS managed AMTLP

and its numerous real estate investments for tokusixe benefit of its g#ners. Seven Trails



maintained its own operating account for purpagesianaging the Apartments and maintained
its own separate books, records and bank accourga wihad them. The role UBS played in
managing the day-to-day operations and finanocksSeven Trails is disputed. (Doc. 82
(Defendants’ Statement ofndisputed Facts) (DSUF) ¥, Doc. 89 (Plaintiffs’ Response to
DSUF) (PRDSUF) ¥9).

Prior to Seven Trails’ purchase of the Agpaents in 1999, Plaintiffs provided cable
service to the complex. Inugust 2001, Plaintiffs issued a damdaletter claiming that Seven
Trails owed money to Plaintiffédue to the installation of the new cable system by Charter
Communications.” On August 27, 2001, Seven Traitminated the relatiohg with Plaintiffs
in a letter from UBS, as Seven Trails’ managér.March 2003, in State court, Plaintiffs sued
Seven Trails and UBS, for, among other thjng®ach of the cable agreement (the underlying
State cause of action).

In March 2006, Seven Trails completed a satansaction whereupon it transferred title
and possession of the Apartments,sble asset, to BPG Propertiet]. Plaintiff John Guidry
testified that he hearabout the sale of the Apartments on the news. The amount for which the
Apartments were sold is disputed, with Defants asserting they were sold for $37,500,000 and
Plaintiffs asserting they wersold for $36,750,000. (DSUF 1 1; Plaintiffs’ Response to DSUF
(PRDSUF) 1 1). The proceefteam the sale were wired directly to a bank account held by
AMTLP. The account was one of AMTLP’s consaelidd accounts, and, aettime of the wire
transfer, the account had a multilian dollar balance from the proceeds of other real estate
investments made by AMTLP.AMTLP did not maintain separate bank accounts for its
numerous real estate investngemather, all proceeds from these investments were combined

into consolidated bank accounts located inrtfeed, Connecticut. After the sale of the



Apartments, Seven Trails had approximately $120,000 in its operating account and some
accounts receivable.

The trial in Plaintiffs’ underlying State cs@ of action commenced on May 15, 2006. On
May 18, 2006, approximately two mdst subsequent to Seven ilsasale of the Apartments,
judgment was entered againstv&e Trails in the amount §&706,000.00, in favor of Plaintiffs.
On June 21, 2006, Seven Trails epled the judgment in Plaifi§’ underlying State cause of
action. It did not post a bond.

The date Plaintiffs learned that the Apartmesmése sold, the date Plaintiffs learned that
Seven Trails did not have any assend the date that Plaintifisarned that the proceeds from
the sale of the Apartments were transferreANOTLP are disputed. hthis regard, Defendants
allege that Plaintiffs learned during testimonytreg State court triabn May 17, 2006, that the
Apartments were sold. Defendants also contbat Plaintiffs’ representative was informed, in
January 2007, that the Apartmeiizd been sold (DSUF § 35),caRlaintiffs contend that, in
June 2007, counsel communicated to Plaintiff's thatApartments had beenldgrior to trial.
(Doc. 90 (Plaintiff's Statement of Undisputedcks (PSUF) T 75). On January 5 and 12, 2007,
Plaintiffs served deposition notices in aid of ax@mn. It is undisputed that “[t{jhose depositions
were marked off and Plaintiffs never again soutghtake depositions in aid of execution.”
(DSUF 1 36; PRDSUF ¢ 36). Ridiffs stated in a discovemresponse that, on April 19, 2012,
they first learned that proceeds from the sale of the Apartments were instructed to be wired to a
bank held by AMTLP; they asserted they learned this “from the Purchase and Sale Agreement of
the Apartments, which was provided by counselSeven Trails West.” (DSUF  50; PRDSUF
1 50; Doc. 90, Ex. WW). In its December 213 Objections and Responses to Defendants’

First Set of Interrogatories, Plaintiffs agtd that, on January 17, 2012, Seven Trails



communicated to counsel for Plaffgithat “Seven Trails statesahit has not owned any assets
from September 8, 2009 (two years before enthefjury verdict on Sgember 8, 2011) to the
present.” (Doc. 90, Ex. WW). Rert Wilkens, Director Asset Management for UBS, testified
that he did not know if anyone “told Mr. Guidtlat the net proceeds from the sale of Seven
Trails West apartment complex were wired tlegis Mutifamily Trust Limited Partnership.”
(Doc. 90-4 at 25).

On May 14, 2007, approximately one year after the notice of appeal in Plaintiffs’
underlying lawsuit was filed, Sevendlls filed a third party irrevcable stand-by letter of credit,
in the amount of $749,100.00, to secure theeStaurt's judgment pending appeal. AMTLP
provided these funds to Seven Trails to secure the letter of credit. In response to AMTLP’s
contending it expected the funds to be returmath interest, (DSUF § 37), Plaintiffs contend
that there was no written agreement between5évails and AMTLP regaling the transfer of
the funds (PRDSUF § 37).

In 2008, the Missouri appellate court found ttree damages verdict was excessive and
speculative, reversethe judgment on damages, and remantltee matter for a new trial on
damages only. Seven Trailgas released from the appeal bond and repaid AMTLP the full
amount of $749,100, plus interest, for a total payment of $794,572.

On remand, the trial court entered summjaggment, awarding Plaintiffs $24,363.56.
Plaintiffs appealed this damage award, and20a0, the Missouri appellamurt reversed the
second judgment and remanded the matter to idecturt, with instrgtions to conduct a new
trial on the issue of damages. In Septenfifdrl, a new trial on damages was held, and a jury
found Seven Trails liable for $1,675,000 in dansaged that it should pay Plaintiffs that

amount. Seven Trails appealbdt did not post an appeal bond offer secuty against the



September 2011 judgment. On September 4, 20E2Missouri appellate court affirmed the
$1,675,000 judgment.

Plaintiffs brought the instant cause adtion, on August 3, 2012, in State court, and
Defendants removed it to fedemourt. (Docs. 1, 2). Alb, on August 27, 2013, this court
denied Plaintiffs’ request to file a Third Aended Complaint naming AMTLLC as a defendant.
Upon doing so, the court found thaetfactual allegations and altego/pierce the corporate vell
claim which Plaintiffs sought to file again®tMTLLC were identical tothose raised in the
Second Amended Complaint against AMTLP, uporncihhe court had already determined that
it lacked personal jurisction. (Doc. 61).

In the pending Motion for Summary Judgment, Defendants argue that summary judgment
should be granted as to Count 1 (against BeMaiils for fraudulent transfer) because: (1)
AMTLP, which is not a party, must be a partyarder for Plaintiffs tosustain their fraudulent
transfer claim, and (2) Plaintiffs clains time barred under Mo. Rev. Stat. 8§ 428.049(1).
Defendants also argue that summary judgmhbotisl be granted as to Count 4 (against UBS
through piercing the corporate veil) becauseghgemo basis upon which the corporate veil can
be pierced. (Docs. 81, 95).

LEGAL FRAMEWORK and DISCUSSION
A. Count 1 - AMTLP as a Necessary Party:

Defendants contend that AMTLP is a necessary party to this action, and, because

AMTLP has been dismissed as a Defendantiameb longer a party, sumary judgment should

be granted in Defendant’s favor.



Rule 19 of the Federal Rules Givil Procedure addresses whet joinder of a particular

party is required. Fed. KCiv. P. 19; Gwartz v. Jefferson Mem’l Hosp. Ass'n, 23 F.3d 1426,

1428 (8th Cir. 1994). Rule 19 states, in relevant part:
(a) Persons Required to Beined if Feasible.

(1) Required Party. A person who is ®dijto service of process and whose
joinder will not deprive the court of subjemiatter jurisdiction must be joined as a
party if:

(A) in that person's absence, the court cannot accord complete relief among
existing parties; or

(B) that person claims an interest relating to the subject of the action and is so
situated that disposing of the action in the person’s absence may:

(i) as a practical matter impair or ingee the person's ability to protect the
interest; or

(i) leave an existing party subject # substantial risk of incurring double,
multiple, or otherwise inconsistent obligations because of the interest.

(b) When Joinder 1s Not Feasible. If a person who is required to be joined if
feasible cannot be joined, the court must determine whether, in equity and good
conscience, the action should proceed among the existing parties or should be
dismissed. The factors for the court to consider include:

(1) the extent to which a judgment rendered in the person's absence might
prejudice that person dine existing parties;

(2) the extent to which any prejudicould be lessened or avoided by:
(A) protective provisions in the judgent; shaping the relief; or other
measures;
(B) shaping the relief;
(C) other measures;
(3) whether a judgment rendered in thespa's absence would be adequate; and

(4) whether the plaintiff would have amdequate remedy if the action were
dismissed for nonjoinder.

Fed. R. Civ. P. 19.1 (emphasis added).

10



As a preliminary matter, the court noteatthn 2007, the Rules Committee replaced the
word “necessary” with the word éguired,” restyled some of thenger clauses, and deleted the

word “indispensable.”__Republic of the Hppines v. Pimentel, 128 S.Ct. 2180, 2184 (2008).

These changes were stylistic onlig. Further, if a party is ndrequired” under Rule 19(a), the
case must go forward, and there is no need forcthet to engage in a Ru19(b) inquiry.

Temple v, Synthes Corp. Ltd., 498 U%.8 (1990) (per curiam).

In any case, Rule 19 provides that “an unjoipady is ‘required’ ifthat party's absence
would prevent the court from providing completdief to the existingparties.” _Sheevam v.
Patel, 2009 WL 4430738, at *3 (Mo. E.D. Naz5, 2009) (unpublished) (citation omitted).
There is authority that an entity with jointéaseveral liability with a named defendant is not
always a required party, although the entity may Ipermissive party. Cf., Temple, 498 U.S. at
7-8 (“In his petition for certiorario this Court, Temple contendsat it was error to label joint
tortfeasors as indispensable parties under Ryl®) B&d to dismiss the lawsuit with prejudice for
failure to join those parties. We agree.”)Defendants, however, cite several cases from
jurisdictions, other tharthe Eighth Circuit, which theywssert support aargument that the
recipient of a fraudulent transfés a required party. (Doc. &t 3). The Eighth Circuit case

Defendants cite, Allan v. Moline Plow Codoes not support their position and is non-

dispositive. 14 F.2d 912, 915 (8th Cir. 1926) (alsuit to set aside aafndulent conveyance, the
grantor is not an indispensable party defendant evherhas retained no interest, either legal or
equitable, in the property conveyed.”).

Plaintiffs argue that AMTLP is not a requiredrty because they will be able to obtain
relief from UBS because “UBS is a subsequemsferee and also has exclusive control of the

bank accounts of AMTLP.” (Doc. 88 at 4). Ascussed above, howeydhe extent of UBS’s

11



control over Seven Trails’ finances and fundsdisputed and the undisputed facts do not
establish this exclusive control. Moreovd?laintiffs have not leeged that UBS was a
subsequent transferee. In any case, the court will as$ompeirposes of this Motion only, that
AMTLP is a required party given @b Seven Trails has no assatsl that Plaintiffs, arguably,
will be unable to obtain relief absent its presence in this lais&t.such, the court will conduct
a Rule 19(b) analysis.

As stated in Fetzer v. Cities Sex Oil Co., 572 F.2d 1250, 1253 (8th Cir. 1978):

In Provident Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102, 88
S.Ct. 733, 19 L.Ed.2d 936 (1968), the Supee@ourt rejected an inflexible and
formulistic approach to joinder problem$he Court made it clear that Rule 19(b)
requires a district court to undertaka “practical examination of the
circumstances,” 390 U.S. at 119-20, n.88, S.Ct. 733, in order to determine
whether it must dismiss the action pray “in equity and good conscience”
proceed without an absent party. The Catated that the fouiactors listed in
the text of Rule 19(b) suggefstur interests to be coigkered in deciding whether
to dismiss the action or proceed. These faterests are: (1) the interest of the
outsider whom it would have been desieabd join; (2) the defendant's wish to
avoid multiple litigation or inconsistent relief; (3) the interest of the court and the
public in complete, consistent, and effict settlement of controversies; and (4)
the plaintiff's interests in a forum and, appeal, in preservation of his judgment.
390 U.S. at 109-11.

As in Fetzer, 572 F.2d at 1254, “[t]here is doubt as to the theetical possibility of
prejudice to [AMTLP]” (even thouglt chose not to participate this lawsuit) and that AMTLP
may not “technically [be] bound bs decision made in its abnce.” Upon finding the non-
present party, a railroad, not indispensable, Enghth Circuit held, in_Fetzer, that, “it is
significant that the Railroad does not protést dismissal from the proceeding; it has not
appealed. One explanation for tRailroad's failure to appeal may be that, as the district court
found, the Railroad's and Fetzer's interests sreclosely aligned thaFetzer adequately

represented the Railroad's in®tee” 572 F.2d at 1254. The couoncluded in Fetzer that:

*The court is not finding fopurposes of trial that AMTLEs a required party.

12



A more significant interedb consider under Rule 19(ls) the public's interest in
complete and efficient settlement of controversies. As strong as this interest may
be,we cannot ignore the fact that the present proceedings have been in progress

for over four years; under the circumstances, we conclude that the interests of

justice and sound judicial administration are best served by proceeding without

the Railroad.

572 F.2d at 1254.

Likewise, in the matter under consider, given that Plaintiffs have been attempting to
collect the judgment against Severails for so many years, thewrt finds that the interests of
justice and sound judicial administration reguinis lawsuit to proceed without AMTLP.

B. Count 1 - Statute of Limitations:

In Count 1 of the Second Amended Complakigintiffs alleged fradulent transfer in
violation of Mo. Rev. Stat. 828.024(1) (debtor madeansfer “with actuaintent to hinder,
delay, or defraud”) and (2) (debtor made $fen “without receiving a reasonably equivalent
value in exchange for theatusfer or obligation”).

Defendants argue that Count 1 is tibeered based on Mo. Rev. Stat. § 428.049 which
provides:

A claim for relief or cause of actionitiv respect to a fraudulent transfer or

obligation under sections 428.005 to 428.366xtinguished unless action is

brought:

(1) Under subdivision (1) odubsection 1 of section 428.024ithin four years

after the transfer was made or the obligation was incurred or, if latevithin one

year after the transfer or obligation was or could reasonably have been

discovered by the claimant;

(2) Under subdivision (2) of subsectidnof section 428.024 or subsection 1 of

section 428.029%vithin four years after the transfer was made or the obligation

was incurred;

(emphasis added).

13



It is undisputed that the alleged wrongéainduct in this matter occurred in March 2006
and that this lawsuit wadldd in August 2012, approximatelyix years after the wrongful
conduct. Nonetheless, as stated above, Réw. Stat. § 428.049 provides that “the running of
the statute of limitations depends upon when the plaintiff discovered or by reasonable diligence

could have discovered theafrd.” Bueneman v. Zykari81 S.W.3d 105, 112 (Mo. Ct. App.

2005). The court finds that there is a genuine isdupaterial fact as to when Plaintiffs, in the
matter under consideration, dis@red or by reasonable diligen could have discovered the
alleged fraudulent transfer dfinds from the sale of Sevélrails to AMTLP. 1d. (denying
summary judgment where genuine is®i material fact existed & when plaintiffs should have
known of alleged fraudulent transfer). As such, the court will deny the pending motion for
summary judgment as to Count 1.

C. Count 4 — Liability of UBS for Seven Trails’ Actions through Piercing the
Corporate Veil:

In Count 4 of the Second Amended ComplaRigintiffs allege that UBS has been the
sole manager of Seven Trails since 2001;SUas had complete control and dominion over
Seven Trails’ finances, business affairs, and mdidJBS has been thee ego of Seven Tralils;
and UBS used this complete control to give tseSeven Trails’ inability to pay the judgment
which it owes to Plaintiffs. Cfendants contend Count 4 fails basa there is no basis to pierce
the corporate veil and hold UBS liable foretjudgment against Sevdmails. Specifically,
Defendants argue UBS is not Seven Trails’ owargparent, a prerequisite under Delaware law
for piercing the corporate veil.Defendants alternatively argubat the court should grant
summary judgment in their favais to Count 4 because Plaintiffs cannot meet Delaware’s two-

pronged test for piercing the corporate veil.

14



The court will address several preliminary matters. As explained in Pearson v.

Component Tech. Corp., 247 F.3d 471, 485 n.2qi8d2001), “[a]lthough the tests employed to

determine when circumstances justifying ‘veil-piercing’ exist are variously referred to as the
‘alter ego,’ ‘instrumentality,” or ‘identity’ doctries, the formulations are generally similar, and

courts rarely distinguish them.” _See e.g., Uniftdtes v. Golden Acres, Inc., 702 F. Supp.

1097, 1112, n.7 (D. Del. 1988) (applying the altgo eloctrine when cordering whether to

pierce the corporate veil); In re Opussgd LC, 480 B.R. 561, 570 (B&r. D. Del. Oct. 12,

2012) (“Delaware law permits a court to pierce torporate veil of a company ‘where there is
fraud or where [it] is in fact a mere instrumeityabr alter ego of its oner.””) (internal citations
omitted). The court, therefore, will not needlessly become entangled in jargon relevant to
whether cases addressing altgo @r piercing the corporate vep@ly to Count 4 of Plaintiffs’
Second Amended Complaint. Defendants sug@est,Plaintiffs do not dispute, that Delaware
law is applicable to a determination of whethiee corporate veil may bgierced to establish
UBS'’s liability. Given that Seven Trails is a I[B@are corporation, this court agrees that

Delaware law is applicable. See FletcheAtex, Inc., 68 F.3d 1451, 1456 (2d Cir. 1995) (“The

law of the state of incorporation determinesewtthe corporate form will be disregarded and
liability will be imposed on shareholders. Besauthe defendant] wasDelaware corporation,
Delaware law determines whether the corporatecam be pierced in this instance.” (citation
omitted)). The court will, therefore, apply Defare law to its veil-piercing analysis.

1. UBS is not an Owner or Parent of Seven Trails:

It is undisputed that UBS is not a sharehglgarent, or owner of Seven Trails, although
the degree of control UBS has over Seven Traitlisputed. As such, Defendants contend that

summary judgment should be grahia their favor as to Count 4.

15



The Delaware court in_In re Opus Ea#80 B.R. at 570, a bankruptcy action, held an

“alter ego theory [only] comes into play inepting the corporate veil when one seeks to hold

liable an individual owner who controls the [coamy].” (quoting Eastern Minerals & Chems.

Co. v. Mahan, 225 F.3d 330, 333 n.7 (3d Cir. 200Bgcause Opus Corp. did not have any
controlling interest in the Debtor, the bankruptoyit found that the Trustee had failed to state a
cause of action to pierce the corporate veil betwthe Debtor and Opus Corp. Id. However,
the United States District Court for the DistétDelaware held, in Gok&h Acres, that one does
not have to be a shareholder of a corporatidmettield liable under piercing the corporate veil
theory “so long as the necessagtion and total control have beestablished.” 702 F. Supp. at
1112, n.7 (“The alter ego doctrimeay be applied even whedefendants personally own no
stock in the corporation, so long as thecessary action and total control have been
established.”).

Significantly, the court, in_ In re Opus, recognized that “Delaware law permits a court to
pierce the corporate veil of a company ‘wherr¢his fraud.” 480 B.Rat 570 (quoting Official

Unsecured Creditors' Comm. of Broadstripe, L.ighland Capital Mmt., L.P., 444 B.R. 51,

102 (Bankr. D. Del. 2010) (In re Broadstrip¢,C)). Thus, under Delaware law, ownership is

not required for piercing the corporate veil whamntrol was used to commit fraud or other

wrong, which resulted in an unjustss to a plaintiff._See e,gVarnivi S.p.A. v. Keehan, 900 F.

Supp. 2d 377, 392 (D. Del. 2012) (“[A] court may disrefjthe corporate form in the interest of
justice, when such matters as fraud, contm#iva of law or contragtpublic wrong, or where
equitable considerations amongmi®ers of the corporation ... aresolved.”). The court finds,

therefore, that Defendants’gument that summary judgment shibbe granted in their favor
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because UBS is not a parent or owner fails, thatl Defendants’ Motion will be denied in this
regard.

2. Piercingthe CorporatéVeil’s Two-Pronged Test:

As discussed above, Defendants argue that even if the corporate veil can be pierced
where a defendant is not an alter ego ofoitser, summary judgment should be granted in
Defendants’ favor because Plaintiffs cannmoeet the two-pronged test established under
Delaware law for piercing the corporate veil.

As explained in_Pearson, 247 F.3d at 485 ftf#& most important differences across
jurisdictions” regarding wither the corporate veil can be piercedets on two considerations:

(1) “whether an element of ‘fralulent intent,” inequitable conduaby injustice is explicitly
required,” and (2) “a general sensattfederal courts are more likely to pierce the veil in order

to effectuate federal policy, lestagt corporate laws be permitted to frustrate federal objectives.”
“Determining whether to [pierce the corporate vedi§uires a fact intesive inquiry, which may
consider the following factorsjone of which are dominant: (1) whether the company was
adequately capitalized for the undertaking; ({@)ther the company was solvent; (3) whether
corporate formalities were observed; (4) whether the controlling shareholder siphoned company
funds; or (5) whether, in general, the compaimgply functioned as a facade for the controlling
shareholder. Delaware courts@lmust find an element of frd to pierce the corporate veil.”

Winner Acceptance Corp. v. Return on Cdp@arp., 2008 WL 5352063, at *5 (Del. Ch. Dec.

23, 2008) (unpublished).
Delaware courts apply the follang two-prong test for pierng the corporate veil: (1)
“the corporation and its sharelels operated as a single eamim entity,” and (2) “an overall

element of injustice or unfairness iepent.” In re Opus, 480 B.R. at 570.
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As to the first prong, the corporate veil mayderced “where a subsidiary is in fact a

mere instrumentality or alter ego of its parent.” Mabon, Nugent & Co. v. Texas American

Energy Corp., 1990 WL 44267, at *5 (Del. Ch.rAd2, 1990) (unpublished). As further

explained inInre BH S & B Holding&l C, 420 B.R. 112, 134 (S.D.N.Y. Nov. 24, 2009), when

applying Delaware law:

With respect to the first factor, determining whether the parent and subsidiary
acted as a single econonaatity, courts look to numeus factors, identified by

the Third Circuit in_UnitedStates v. Pisani, 646Zd 83, 88 (3d Cir. 1981): (1)
undercapitalization, (2) failure to obsercorporate formalities, (3) nonpayment

of dividends, (4) insolvency of the debtcorporation at the time, (5) siphoning

off of the corporation's funds by the darant parent, (6) absence of corporate
records, and (7) the fact that the corporais merely a facade for the operations

of the dominant parent. _Trevino, 583 F. Supp. 2d at 528-29 (citing Pisani, 646
F.2d at 88). Examples of “corporate formalities” include “whether dividends
were paid, corporate reas kept, [and] officersand directos functioned
properly.” United States v. Golden #s, Inc., 702 F.$p. 1097, 1104 (D. Del.
1988) (citing_DeWitt Truck Brokers, Inaz. W. Ray Flemming Fruit Co., 540
F.2d 681, 686-87 (4th Cir. 1976)). “Whit® single factor ju#fies a decision to
disregard the corporate entity, some corabon of the above is required, and an
overall element of injustice or unfaigse must always be present, as well.”
Trevino, 583 F. Supp. 2d at 529 (citing GartdAcres, Inc., 702 F. Supp. at 1104).

When describing the degree of control requiiitepiercing the cquorate veil, the court

in Inre BH S & B Holdings, 420 B.H. at 134, hakdht “the extent of the domination and control

must preclude the controlled entity from having legal or independent significance of its own.
There must be an abuse of the corporate formiffect a fraud or an injustice - some sort of
elaborate shell game.” (interr@liotations and citations omitted).

As to the second prong, the “[c]orporate fomitl be disregarded and individuals will be
held personally liable ‘in the inteskof justice, when such matteas fraud, contravention of law
or contract, public wrong, or veine equitable consideration ang members of the corporation

require it, are involved.” _Mason v. Nebtnk of Wilmington, Inc, 2005 WL 1653954, at *2

(Del. Ch. July 1, 2005) (unpublished) (quoting RguPetroleum Inc. v. @htinental Oil Co., 239
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A.2d 629, 633 (Del. 1968)). As stated by the court in Mason, 2005 WL 1653954, at *3, “[i]n this
analysis, no single factor is dominant. Delaw@ogirts have built on this analysis and require an
element of fraud to pierce the porate veil. . . . ‘Pieing the corporate veil under the alter ego
theory requires that the corporate structure cause fraud or similar injustice. Effectively, the
corporation must be a sham asdst for no other purpose thanasehicle for fraud.” (quoting

David v. Mast, 1999 WL 135244, at *2 (DelhCMar. 2, 1999) (unpublished) and Pauley

Petroleum Inc. v. Cont’l Oil Co., 239 A.2d 629, 633(D1968)). As further explained in In re

BH S & B Holdings, 420 B.R. at 134:

With respect to the second factor regdito pierce the corporate veil—a showing
of unfairness or injustice while a showing of fraud is not necessary, “the
requisite injustice or unfairness ... is also not simple in nature but rather
something that isimilar in nature to fraud or a sham.” Foxmeyer, 290 B.R. at
236 (citing_Mobil Oil Corp. v. Linear Fils Inc., 718 F. Supp. 260, 268 (D. Del.
1989)). The “fraud or simifainjustice ... must, in particular, ‘be found in the
defendants' use of the corporate fofmld. (quoting _Mobil Oil Corp., 718 F.
Supp. at 269). In other words, “the ungerty cause of action, at least by itself,
does not supply the necessary fraud qrstice. To hold otherwise would render
the fraud or injustice element meaniegg, and would sanction bootstrapping.”
Id. (internal quotation marks omitted). “@ourt shall only pierce the corporate
veil in order to prevent fraud, illegalit or injustice, or the adverse effects
thereof.” 1d.

Significantly, the court in Harco Nationaldarance Co. v. Green Farms, Inc., 1989 WL

110537, at *6 (Del. Ch. Sept. 19, 1989) (unpubli§heoted that thessue of whether the
corporate entity should be disregarded based on “constructive fraud and injustice” is an
“onerous” task for summary judgent. The court finds that, in the instant matter, there are
genuine issues of material fact as to wieetUBS controlled and influenced AMTLP and/or
Seven Trails or vice versa, dnwhether the corporate cloak wased to perpetrate fraud and

injustice involving the transfer of funds fromv@&a Trails to AMTLP. As such, the court further
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finds, to the extent Defendants seek summary judgment in theirdawo Count 4 of Plaintiffs’
Second Amended Complaint, that Dedents’ Motion should be denied.
CONCLUSION

For the reasons discussed above, the dogs that Defendants’ Motion for Summary
Judgment will be denied in its entirety. The paraee instructed that the jury instructions which
they submit to the court pursuant to the ¢suAmended Case Management Order (Doc. 76)
should properly reflect the lawpon which the court has relied meaching this conclusion.
Further, for the reasons set forth above, the dmds that Plaintiffs’ Mdion to Strike Affidavit
of Michael A. Clithero (Doc. 106yvill be denied, and Defendants’ Motion Nunc Pro Tunc for
Leave to File Sur-Reply (Doc. 111) will be granted.

Accordingly,

IT IS HEREBY ORDERED that Plaintiffs’ Motion to Stke Affidavit of Michael A.
Clithero (Doc. 106) i®DENIED;

IT IS FURTHER ORDERED Defendants’ Motion Nunc Prdunc for Leave to File
Sur-Reply (Doc. 111) iISRANTED; and

IT IS FINALLY ORDERED that Defendants’ Motion for Summary Judgment (Doc.
80) isDENIED, in its entirety, and that Defendants’ regufor oral argument in this matter is
DENIED.
Dated this 5th day of September 2014.

/sINoelle C. Collins

NOELLE C. COLLINS
UNITED STATES MAGISTRATE JUDGE
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