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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

B.F., a minor, BETH FORBES, individually )
and as next friend of B.F., and THOMAS )
FORBES, individually and as next friend of )
B.F., ) CasdéNo.4:12-CV-1760CAS
)
Raintiffs, )
)
V. )
)
ABBOTT LABORATORIES INC., et al., )
)
Defendants. )

PROTECTIVE ORDER

WHEREAS, the discovery phase of this cag# involve the exchange of confidential
business information and information involvingthrivacy rights of individuals, including the
parties;

WHEREAS, the Court wishes to expeditee free flow of information between the
parties, facilitate the prompt resolution oflises over confidentialityprotect the parties from
undue burden and expense, and ensure that posteéstafforded only to material so entitled,

IT ISHEREBY ORDERED as follows:

1. This Protective Order shall goverrethse and dissemination of all information,
documents or materials that are producedth@ above-captioned case, all cases currently
consolidated in thén re: DepakoteMDL proceeding, Case No. 1582-GPM in the United States
District Court for the Southern District of lliis, any future Depakote cases consolidated into

the above-captioned case or MBL proceeding, and any cases assigned from the consolidated
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case to a Magistrate Judge for future proceediffge Action”) and designated as Confidential
during the discovery phase of this litigation.

2. In the event that any documents, irdgatory answers, responses to requests for
admission, testimony, or other information or matsrproduced during the course of discovery
of the Action are designated lasing "Confidential" in accordanaeth this Order ("Confidential
Information"), the Confidential Information procded shall be maintained in confidence and not
disclosed to any person (inclagi representatives and employeéshe producing or receiving
party) except as provided hareand shall be subject toelprovisions of this Order.

3. The term “Confidential Information,” asagsin this Protective Order, is defined in
accordance with and follows Seventh Circuit la@onfidential information is defined herein to
include information that is not in the public daim and contains employee information, financial
data and information, and any other informatiloat may reasonably be characterized by a party
as intellectual mperty, a trade secret, or confidentaadd proprietary information, including
information protected from disclosure by FDégulations including 2LC.F.R.8 20.63 and 21
C.F.R. 8§ 314.430; information provided to Abbbit third parties withthe expectation that
Abbott would keep such information confidential or pursuant to contracts that expressly require
Abbott to maintain the confidentiality of thefammation or that is dterwise protected from
disclosure by statute; names and other identifyiigrmation of patients in clinical studies or
adverse event reports as welllas physicians who reported tdBott adverse events concerning
one of their patients; confidential client lists; information that is not generally available to the

public that relates to, reflects or was or is uselelp form Abbott’s reearch, business and legal

! This category includes, but is not limited to, Cause No. 3:13-cv-0@PR4y. Abbott Laboratories, Inc.
Cause No. 3:13-cv-00325;.C. v. Abbott Laboratories, Incand Cause No. 3:13-cv-00326].B. v. Abbott
Laboratories, Incpending in the Southern District of lllinois.



strategies, such as information that is not generally available to the public that relates to, reflects
or was or is used to help form Abbott’s resbartbusiness and legal strategies, such as business
or marketing plans or studiesales data that i&ept confidential; pcing and financial
information; discount information; rebate infaation; plaintiffs’ medical records and personal
financial information; non-publidinancial data that would real Abbott's future strategic
commitments; information relating to job parftance evaluations or disciplinary actions;
information that is not generally available ttte public that relates to consumer purchasing
habits, pricing information, sales techniquesales volumes; and information concerning
communication with government agencies. porposes of discovery, “trade secret” shall
include any formula, compilation, program, plalevice, design, method, technique, process or
other information used in the Producing Patyusiness and for whicconfidentiality or
sensitivity has been reasonably maintaineal dproprietary” information shall mean any
information in which a party has a protectableiast, including informain regarding a party’s
finances, processes, products, services, resaattbevelopment, sales and marketing, strategies
and technologies. trade secret other confidential resedrc development or commercial
information or other non-public informatiorb@ut the financial and business affairs of the
parties.

4. Any party to this Action or other pers or entity, including any third party, who
produces or supplies information, documents beommaterials used ithhe Action (hereinafeter
the “Producing Party” or “Dégnating Party”) may designatas “Confidential” any such
information, document or material that it reaably and in good faith believes constitutes or
contains Confidential Informattn. Although they may also caim “Privileged Information”

(defined below), all medical, billing, pharmacysimance, financial and employment records of



any Plaintiff or the relative adny Plaintiff are deemed to be "Confidential” by the Court.

5. All materials designatétConfidential” under this Ordeshall be clearly stamped
by the party or other persaiesiring such designation.

6. All testimony and exhibits prvided at the dep@®ns in this Adion initially shall
be considered "Confidential" and the court reposteall mark all pages of deposition transcripts
with the designation "Confidential - Subject torther Confidentiality Review." In order to
maintain the "Confidential" status of suchtte®ny (including exhibits)the Designating Party
must notify all other parties and the court reportesiiing of the specific pages and lines of the
transcript that should be treated as Confidena#hin thirty (30) days of receipt of the final
transcript. Only the exhibits and those portions of the transcript so designated within that thirty
(30) day period shall be deeoh Confidential. Counsel for the opposing party may have
immediate access to the deposition transcript,pbot to the page and line designations, shall
treat the entire transptias Confidential.

7. All  Confidential Information, ioluding any writing or communication
reproducing, paraphrasing, or atwese disclosing such information, shall not be used for any
purpose by the receiving party except for purpose®imection with (a) # Action, or (b) any
other proceeding filed by one or more of theyars for Plaintiffs in the Action alleging birth
defect injuries resulting from exposure to theduct(s) at issue in igh Action. However,
nothing in this Protective Order shall affect Ablso#tbility to review information that plaintiffs
marked "Confidential" and report such infornaatito regulatory agencies in compliance with its
obligations under federal law.

8. Confidential Information that has beproduced in this litigtion, including any

writing or communication reproduwy, paraphrasing, or otherwise disclosing such information,



may be disclosed only to:

a. The parties to this Action, inding designated in-house counsel for
Abbott (and the clerical, secret@rand other staff working fom-house counsel in the legal
department) and any employee that Abbott deems necessary to disclose such information for the
purpose of assisting in, or consulting witspect to, the preparation of this Action;

b. The attorneys for the parties this Action, including the partners,
associates, and stenographic, seci&t paralegal, clerical andhar employees of such counsel.

C. The experts or consultants reé&anor consulted by éhparties to this
Action, including the partners, assaigs, and stenographic, secrafamparalegal, clerical and
other employees of such expert or consultant;

d. Any person who prepared or origedthe document, who is indicated on
its face as a recipient of a copy thereof, or wtierwise legitimately received a copy; including,
but not limited to, any treating phggn or healthcare provider of any Plaintiff (collectively,
“Treating Provider”) whose medical andtoeatment records include the document;

e. With respect to Confidential formation produced by any party to this
Action or third party with repect to Plaintiff's allegemhjuries, any Treating Provideprovided
that the Confidential Informain is not placed in the posston, custody, or control of a
Treating Provider or in the files maintaindy or on behalf of that Provider, and such
Confidential Information must be relevant tioe testimony or knowledge of that Provider.
Abbott may only show a Treating Physician mediesords for the Plaintiff(s) that he or she
treated.

f. Any person who is schedd to be a witness atiesition, hearing or trial
in this Action where the Confidential Informarti is reasonably anticiped to relate to the
testimony or knowledge of such witness;

g. The Court and related officials invel in this litigaion, including judges,
magistrates, commissioner, mediators, referjeests, court reportersjideographers, and other
Court personnel (provided, howevdrat any material designated Confidential and filed with the
Court is filed in accordance with the procedu@diling under seal described below); and

h. Any person designated by the Court an the interest of justice, upon
such terms the Court deems proper.

9. Prior to disclosing Confidential Information to any person listed in Paragraph
8(c), (e) or (h) above, #ghreceiving party shall:
a. provide such person with a copy of this €cbve Order;
b. and obtain from such person grngd statement in the form attached

hereto as Exhibit A. Such statement shall berrethby the party and neembt be filed with the
Court or served upon opposing coeinsnless required by theoGrt. Parties & required to
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maintain copies of all such statements ot#diby them and may be required to produce timem
camerato the Court upon request.

10. With regard to any Treating Provideo is shown Confiddral Information by a
party pursuant to Paragraph 8(e opposing parties must be pama with copies and/or Bates
numbers of such Confidential Infoation other than those des®d in Paragraph 8(d). Such
Confidential Information must be disclosed adethree business days before any deposition of
that Provider. If a party firsshows Confidential Information to a Treating Provider less than
three business days before that Provideté&position, copies ofany such “Confidential
Information must be produced to the oppogiagy before the staof the deposition.

11. Any person listed in Paragraph 8(a)), (@), or (f) who receives materials
containing Confidential Information shall:

a. be advised of this Order;
b. be directed to use such Coefidial Information only for purposes in
connection with this Action, and in any otheogeeding filed by one or more of the lawyers

for Plaintiffs alleging birth defect injuries resulting from expesto the producs) at issue in
this Action, and not for any other purpose; and

C. be directed to refrain from sdlosing or discussing such Confidential
Information with any person other than thoseadly subject to ther@s of this Order.

12. The fact that information or materfzs been designated as Confidential is not
determinative of whether such information is, actf entitled to be deemed as such. All parties
shall bear in mind the Seventh Circuit’s favor ti@nsparency of the public record, and resulting
preference for attaching tGourt filings redaad rather than sealed documeng&ee Citizens
First Nat'l Bank of Princeton v. Cincinnati Ins. C4.78 F.3d 943, 945 (7th Cir. 1999).

13. In the event any party wishes to fifaterials designated as “CONFIDENTIAL,”
the party shall file the matergaklectronically under seal. Douents filed electronically under
seal pursuant to this Protective Order mayfitked without further motion, as provided in

Sections VI.A. and B. of the Admgirative Procedures Manual for Case



Management/Electronic Case Filing. The pdiling a sealed document must serve opposing
counsel by other means, as service of sealed documents will not occur via the CM/ECF system.

14. Any summary, compilation, notes, copyeattonic image or database containing
Confidential Information shall bsubject to the terms of the Protective Order to the same extent
as the materials or information from whichceusummary, compilatiomotes, copy, electronic
image or database is made or derived.

15. Nothing contained herein shall be camstr to affect in any way the admissibility
of any document, testimony, other evidence at trial.

16. Any party who has designated any maté@ainfidential” pursiant to this Order
may consent to the removal of such designaliprso notifying counsel for the other party in
writing.

17.  Any party may object to a designation as follows:

a. The party objecting shall notifyettDesignating Partin writing of that
objection and shall specify the designated materiad category or suet of information, to
which the objection is made.

b. The parties shall confer in goodtliaconcerning anyuch objection. If
the objection is not resolved within 10 days after mailing of the notice, then the receiving party
shall file a motion to remove the designatioh Confidential. Tle party designating the
document as Confidential shall have the burden of evidentiary proof to establish grounds for
such treatment as to each document or subfsdcuments where theonfidential designation
has been placed at issue. Any such motion rbesfiled and served within 30 days after the
expiration of the 10-day period for reaching agreetmeferenced to previously. Any briefing on

this issue shall be filed under seal. If a motiofilésl, information subjecio dispute shall, until



further order of the court, be tredteonsistently withts designation.

18. Neither the taking of any action mccordance with the provisions of this
Protective Order, nor the failure to object thergtall be construed aswaiver of any claim or
defense in this Action. Moreover, the failuredesignate information in accordance with this
Order and the failure to object todesignation at a given tinsdall not preclude a party from
seeking to impose such designation or challepghe propriety thereof. In the event a party
discovers that it inadvertently produced matksricontaining Confiddral Information without
marking them as such in accordance with this Protective Order, that party may provide written
notice to the receiving party théte materials should be treatasl Confidentiain accordance
with this Order. Upon receipt afuch notice, the receiving parshall treat such materials as
Confidential, and upon receipt afiaterials properly marked as “Confidential,"afihreturn or
destroy the unmarked materials and shall reddgrensure that othet® whom the unmarked
materials were disclosed have not retainepies. In the case of inadvertently produced
privileged and/or work product documerigd. R. Civ. P. 26(5)(B) shall apply.

19. This Protective Order does not governube of Confidential Information at trial.

The Parties and the Court (or a Magistrate Judge to whom proceedings have been referred) shall
determine the appropriate procedures to gotlerruse of Confidentiahformation at trial.

20. The terms of this Order shall remainfull force and effectfter termination of
this action, unless modified, superseded, or teataohby the written agreemt of the parties or
by Order of this Court. Within 30 daystexf completion of this litigation, all Confidential
Information, including any writing or communii@n reproducing, paraphrasing, or otherwise
disclosing such information, shall be collected by counsel for the receiving party and returned to

the Designating Materials; g@vided, however, that attorney work product or pleadings



containing information déved from Confidential Informadin may be destroyed rather than
returned to the party who supplied such Caafittal Information. For purposes of this Order,
this Action shall be considerédompleted” upon entry of a dismisséth prejudiceof the entire
action or upon ten days following the entoy judgment that has become final and non-
appealable, or from which appeals have been exhausted.

21. If any attorney work product or pleags containing information derived from
Confidential Information is destroyed rather thiaturned to the partyho supplied Confidential
Information pursuant to paragraph 19, counsetterreceiving party shigoroduce a certificate
confirming the destruction of all such Confidential Information (including, but not limited to, the
original versions, all copies madend all electronic versions) tmunsel for the producing party
within 60 days after completioof this Action unless counselrfthe receiving pay is involved
in other similar litigatiorthat is still pending as spified in paragraph 7.

22. All parties and other persons who reedtonfidential Information shall be under
a continuing duty not to disclose such informaatbbtained in the course of this litigation, and
this duty shall continue in full force and et after the completion of this Litigation.

23. No party may refuse or delay to aeswr respond to angliscovery request on
the basis that the response or answer evaudntain Confidential Information. Responsive
documents may not be withheld from productmmthe basis that such documents contain or
include Confidential Information.

24. "Privileged" materials include any madds that contain information protected
from disclosure as defined by the Federal Role€ivil Procedure and/or the Federal Rules of
Evidence.

25. The entry of this Order shall neither t@nstrued as a wav of any right to



object to the furnishing of information in respse to discovery nor lfeve any party of the
obligation of producing information in the courskediscovery. In the eant that any responsive
documents are withheld from production on theiddhat such documents contain or include
Privileged materials, the party withholdingroduction of such documents shall provide a
Privilege Log on a rolling basisipdated at regular and reasomalvitervals, which shall state
with respect teach responsive document being withheldedacted on the basis that it contains
Privileged materials the following information: ({he date of the document; (2) the author of the
document; (3) the recipients ofetllocument; (4) the specificiytege being invoked; and (5) a
description of the document nesary to establish the existe of the privilege invoked.
Information qualifying as attorney work productder federal law and eated after August 17,
2010 are exempt from the requirements of this paragraph.

26. Parties withholding information on the Isasf a privilege areequired to redact
privileged information from documents alsmntaining non-privileged information and to
produce the redacted document. A party camefitse to produce an entire document on the
basis that the document contains botkileged and non-privileged information.

27. If there is a challenge to a “Privileged” or “Confidential” designation and the
parties are unable in good faith to agree oretivr the designation should remain, the party
challenging the designation may move tBeurt to have theproducing, responding or
withholding party, as the case ynbe, make a witness availalite a deposition limited to an
inquiry concerning the "Confidentiabr "Privileged" designation of any so-designated materials.

28. The inadvertent production of materialsbject to a claim of privilege, work
product, or other statutory oroGQrt-ordered confidentiality shall negsult in a waiver of any of

the foregoing protections for the materials,for any other privileged or immune materials
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containing the same or similar subject mattén inadvertent production by a party in this
Action shall not be used as a basis for arguirg ¢hclaim of privilege, work product, or other
statutory or Court-ordered conédtiality has been waived in any other proceeding. If any party
inadvertently produces such materials, upon readiptotice of such diclosure, the receiving
party shall promptly return or delete froits litigation support orother database(s) such
materials; return or destroy itgher copies, if any, of such matds; destroy its notes or other
work product reflecting the contents of suchtenals; and confirm in writing to the producing
party that all copies of the rdlsad materials have been return@ddestroyed in accordance with
this Order. If the receiving party seeks to chajkethe disclosing party's claim that the materials
are privileged, protected, or otlase subject to recall, it shall present the materials in dispute to
the Court under seal for a determination.

29. This Court shall retain fisdiction even aftethe termination othis Action to
enforce the terms of this Order and to makeh amendments, modifications, deletions and
additions as the Court deemscessary and appropriate.

30. Parties and counsel are advised thaingamtional failure tocomply with this

Protective Order may be considered comieai court and/or sanctionable conduct.

Oh (g S

CHARLESA. SHAW
UNITED STATESDISTRICT JUDGE

IT ISSO ORDERED.

Dated this 30th day of January, 2014.
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AGREED TO BY:

Daniel Raniere

Aubuchon, Raniere & Panzeri, P.C.

1015 Locust Street, Suite 905
St. Louis, MO 63101
dan.raniere@sbcglobal.net

James M. Dowd

The James M. Dowd Law Firm
15 North Gore Avenue, Suite 210
St. Louis, Missouri 63119
jim@jimdowdlaw.com

Attorneys for Plaintiffs

Dan H. Ball
dhball@bryancave.com
Peter W. Herzog I
pwherzog@bryancave.com
Stefan A. Mallen
samallen@bryancave.com
Molly M. Jones
molly.jones@bryancave.com
211 North Broadway, Suite 3600
St. Louis, MO 63102

(314) 259-2000 (telephone)
(314) 259-2020 (facsimile)

Paul F. Strain

Stephen E. Marshall

Dino Sangiamo

VENABLE LLP

750 East Pratt Street, Suite 900
Baltimore, MD 21202

(410) 244-7400

Attorneys for Abbott Laboratories Inc.
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EXHIBIT A
CERTIFICATE OF ACKNOWLEDGMENT OF PROTECTIVE ORDER

l, , declare that:

| have been given a copy of and have rdes Protective Order entered in the action
entitled B.F., a minor, BETH FORBES, individualynd as next friend of B.F., and THOMAS
FORBES, individually and as next friend ofFBv. Abbott Laboratories, Inc., et afthe
"Action"). | agree to abide by the Protectived®r and not to revealr otherwise communicate
to anyone or utilize any of the information dpggted "Confidential" thats disclosed to me
except in accordance with the terms of such Order. Specifically, but not by way of limitation, |
agree to use such Cordigtial Information only for purposes aonnection with this Action, and
in any other proceeding filed yne or more of the lawyers fordhitiffs allegingbirth defect
injuries resulting from exposure to the products)ssue in this Action, and not for any other
purpose.

| acknowledge that any violation of the Rrctive Order may be punishable as contempt
of court or through monetary sdions ordered by the Court, orthpand agree to submit to the
jurisdiction of the Court in the above-referen@ade for purposes of enforcing compliance with

the Protective Order.

Dated:

Sgnature

Rinted Name

Address
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