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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

PATRICK RUDOLPH, )
Plaintiff, g
V. g No. 4:12-CV-1780-JAR
JEFFERSON COUNTY JAIL, ) )
Defendant. ))

MEMORANDUM AND ORDER

This matter is before the Court upon the motion of Patrick Rudolph (registration
no. 253152), an inmate atetiMissouri Eastern Correotial Center, for leave to
commence this action without payment of tlequired filing fee [Doc. #2]. For the
reasons stated below, the Court finds flaintiff does not have sufficient funds to
pay the entire filing fee and will assessiaitial partial filing fee of $1.98.See28
U.S.C. § 1915(b)(1). Additionally, the Cowvtll order plaintiff to file an amended
complaint.

28 U.S.C. § 1915(b)(1)

Pursuant to 28 U.S.C. 8 1915(b)(1), a prisoner bringing a civil action in forma

pauperis is required to pay the full amowhtthe filing fee. If the prisoner has

insufficient funds in his or her prison account to pay the entire fee, the Court must
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assess and, when funds exist, collect an initial partial filin@f&® percent of the
greater of (1) theaverage monthly deposits in the prisoner’s account, or (2) the
average monthly balance in the prisonextsount for the prior six-month period.
After payment of the initial partial filing fe#he prisoner is required to make monthly
payments of 20 percent of the precedmgnth’s income credited to the prisoner’s
account. 28 U.S.C. § 1915(b)(2). The agency having custody of the prisoner will
forward these monthly payments to thei®lof Court each time the amount in the
prisoner’s account exceeds $10, until the filing fee is fully paid.

Plaintiff has submitted an affidaand a certified copy of his prison account
statement for the six-month period imdmegely preceding the submission of his
complaint. A review of plaintiff's account indicates an average monthly deposit of
$9.92, and an average monthly balanc8®00. Plaintiff has insufficient funds to
pay the entire filing fee. Accordingly, tl@ourt will assess aniimal partial filing fee
of $1.98, which is 20 percent of plaintiff’'s average monthly balance.

28 U.S.C. § 1915(e)

Pursuantto 28 U.S.C. § 1915(e)(2)(B),@waurt must dismiss a complaint filed
in forma pauperis if the action is frivolousalicious, fails to state a claim upon which
relief can be granted, or seeks monetahgf from a defendant who is immune from

such relief. An action is frivolous if it "laskan arguable basis in either law or fact.”



Neitzke v. Williams490 U.S. 319, 328 (1989). An action is malicious if it is
undertaken for the purpose of harassingidmaed defendants and not for the purpose
of vindicating a cognizable rightSpencer v. Rhode§56 F. Supp. 458, 461-63
(E.D.N.C. 1987)aff'd 826 F.2d 1059 (4th Cir. 1987). Aation fails to state a claim
upon which relief can be grauitd it does not plead “enough facts to state a claim to
relief that is plausible on its faceBell Atlantic Corp. v. TwombJ\650 U.S. 544,570
(2007).

To determine whether an action fdibsstate a claim upon which relief can be
granted, the Court must engage in a twvapshquiry. First, the Court must identify
the allegations in the complaint thaeanot entitled to the assumption of truth.
Ashcroftv. Igbgl129 S. Ct. 1937, 1950-51 (2009). Téewlude "legal conclusions™
and "[tlhreadbare recitals of the elemenita cause of action [that are] supported by
mere conclusory statements$d: at 1949. Second, the Comust determine whether
the complaint states a plausible claim for relief. at 1950-51. This is a "context-
specific task that requires the reviewiraua to draw on its judicial experience and
common sense.ld. at 1950. The plaintiff is requideto plead facts that show more
than the "mere possibility of misconductild. The Court must review the factual
allegations in the complaint "to determihéhey plausibly suggest an entitlement to

relief.” Id. at 1951. When facedith alternative explanations for the alleged



misconduct, the Court may exercise its juégiin determining whether plaintiff's
conclusion is the most plausible or ether it is more likly that no misconduct
occurred.ld. at 1950, 51-52.

Moreover, in reviewing a pro semplaint under 8 1915(e)(2)(B), the Court
must give the complaint the benefit of a liberal constructldaines v. Kerner404
U.S. 519, 520 (1972). The Court must alsagh all factual allgations in favor of
the plaintiff, unless the factdleged are clearly basele€3enton v. Hernande504
U.S. 25, 32 (1992).

The Complaint

Plaintiff seeks monetary relief againisé Jefferson County Jail in this action
brought pursuant to 42 U.S.C. § 1983. Thegallmns arise out of plaintiff's arrest
and subsequent incarceration in June 2011.

Discussion

The Court has reviewed the comptaunder 28 U.S.C. § 1915 and believes
that, although plaintiff may be able tes@rt a claim based upon the denial of his
constitutional rights, he has failéo set forth, in a simpleoncise, and direct manner
precisely who the defendants are in ttése, and the specific factual allegations
supporting each of his claims. "Liabilignder 8 1983 requires a causal link to, and

direct responsibility for, thellaged deprivation of rights.Madewell v. Robert®09



F.2d 1203, 1208 (8th Cir. 1990¢e also, Martin v. Sargert80 F.2d 1334, 1338

(8th Cir. 1985) (claim not cognizable under § 1983 where plaintiff fails to allege
defendant was personally involved in or dilgcesponsible for incidents that injured
plaintiff); Glick v. Sargent696 F.2d 413, 414-15 (8th Ci983) (respondeat superior
theory inapplicable in 8 1983 suits). kidition, the Federal Rules of Civil Procedure
require litigants to formulate their pleadings in an organized and comprehensible
manner. Even pro se litigants are obligaiedbide by the Federal Rules of Civil
Procedure. SeeU.S. v. Wilkes20 F.3d 651, 653 (5th Cir. 1994Boswell v.
Honorable Governor of Texasl38 F.Supp.2d 782, 785 (N.D. Texas 2000);
Fed.R.Civ.P. 8(a)(2)(complaint should contahort and plain statement” of claims);
Fed.R.Civ.P. 8(e)(2)(each claim shall berigle, concise, and direct”); Fed.R.Civ.P.
10(b)(parties are to separate their claimswitheir pleadings “the contents of which
shall be limited as far asamticable to a single set ofcumstances”). Although the
Court is to give the complaint the benefita liberal construction, the Court will not
create facts or claims that have not bdeagad. Plaintiff is required, to the best of

his ability, to set out in a simple, case, and direct manner, not only his
constitutional claims, but also the facts supporting these claims as to each named
defendant.

Because plaintiff is proceeding pro ses ourt will allow him time to file an



amended complaint in accordance with this Memorandum and Order. Inthe amended
complaint, plaintiff shall complete in iemtirety the court-provided form for filing a
complaint pursuant to 42 U.S.C. § 1983.e8pcally, in the ‘Caption" of the form
complaint, plaintiff shall set forth the narokeeach defendant he wishes to sue in this
action; and in the "Statement of Claim,” plaintiff shall start by typing the first
defendant’s name, and under that nameshmel set forth inseparate humbered
paragraphs the allegations supporting hisx{g)j as to that particular defendant, as
well as the right(s) that he claims thattmaular defendant violated. Plaintiff shall
proceed in this manner with each of tteamed defendants, septely setting forth
each individual name and under that nam&umbered paragraphs, the allegations
specific to that particular defendant aneé tight(s) that he claims that particular
defendant violated. The amended complainst contain short and plain statements
showing that plaintiff is entitled to relief,ahallegations must be simple, concise, and
direct, and the numbered paragraphssimeiach be limited to a single set of
circumstances. If plaintiffeeds more space, he may attach additional sheets of paper
to the amended complaint and identify therpas of the "Caption" or "Statement of
Claim." Plaintiff shall sign the amended complaint.

Because the Court is allowing plaintiffamend his complaint, it will take no

action as to the named defendanthis time. Plaintiff is advised that his amended



complaint will replace his original complaisuad will be the only complaint this Court
reviews. The Court will natonsider any claims thatenot included in the amended
complaint, even if they werasserted in the earlier complaint. Plaintiff’'s failure to
comply with this Oder will result in the dismissal of this action, without prejudice
and without further notice to him.

In accordance with the foregoing,

IT ISHEREBY ORDERED that plaintiff's motion for leave to proceed in
forma pauperis [Doc. #2] GRANTED.

IT ISFURTHER ORDERED that plaintiff shall pay an initial partial filing
fee of $1.98 within thirty (30) days from thetdaf this Order. Plaintiff is instructed
to make his remittance payalib "Clerk, United States Etrict Court," and to include
upon it: (1) his name; (2) his prison regisitva number; (3) the case number; and (4)
that the remittance is f@n original proceeding.

IT ISFURTHER ORDERED that if plaintiff fails to pay the initial partial
filing fee within thirty (30) days, without first showing good cause, the Court will
dismiss this action without prejudice and without further notice to plaintiff.

IT ISFURTHER ORDERED that plaintiff shall file an amended complaint
on or before December 21, 2012, that complies with this Memorandum and Order.

IT ISFURTHER ORDERED that, in addition to a copy of this Order, the



Clerk shall mail plaintiff a copy of the Coustform for prisoners to file a "Complaint
Under the Civil Rights Act, 42 U.S.C. § 1983."

IT ISFURTHER ORDERED that if plaintiff fails to comply with this Order,
the Court will dismiss this action withoptejudice and without further notice to him.
If the case is dismissed for non-compliance with this Order, the dismissal will not
constitute a “strike” under 28 U.S.C. § 1915(g).

Dated this 21st day of November, 2012.

ke Q. L.

JOH yé& ROSS
UNITED STATESDISTRICT JUDGE




