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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

RIVER OAKS CONDOMINIUM )
ASSOCIATION, )
)
Plaintiff, )
)
VS. ) Case No. 4:12-CV-01880-SPM
)
SHAUN DONOVAN, Secretary, )
Department of Housing and Urban )
Development, )
)
Defendant and Counterclaimant. )

MEMORANDUM AND ORDER

This matter is before the Court on the aef@nt’s motion for partial summary judgment
on its counterclaim for declaratory judgmentofD 15), the plaintiff's motion to dismiss the
defendant’s counterclaims for breach of conteamtt for declaratory judgment (Doc. 20), and the
plaintiff's motion for partial summary judgment @s breach of contract claim (Doc. 24). For
the reasons set forth below, the Court will deny the plaintiff's motion for partial summary
judgment on its claim, deny the plaintiff’s motion to dismiss the defendant’s counterclaims, and
grant the defendant's motion for partialnsmary judgment on its declaratory judgment
counterclaint

l. FACTUAL BACKGROUND

This cause of action concerasdispute over condominium association assessments and

fees related to a condominium ulatated at 4128 Riverfront Cdun Florissant, Missouri (the

! The parties have consentedhe jurisdiction of the undersigd United States Magistrate
Judge. (Doc. 7).
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“Unit”). The Unit is located wthin the River Oaks Condominiummd is part of Plaintiff River
Oaks Condominium Associatiorh@ “Association”). Under Missouri’'s Condominium Property
Act, Mo. Rev. Stat. 88 448.00& seq. and the Declaration of Condominium for River Oaks
Condominiums (the “Declaration}he Association is authorizeéd impose assessments against
unit owners for common expenses and to lewg leees and interest for non-payment of
assessmentsSeeMo. Rev. Stat. 88§ 448.3-115, 448.3-102.1(1h)addition, the Association has
a lien on a unit for any assessment levied ag#uastunit from the time the assessment becomes
due and goes unpaid. Mo. Rev. Stat. § 448.3-116.1.

On May 3, 2006, Tracy N. Snipes, the themewof the Unit, granted U.S. Bank, N.A.,
(“U.S. Bank”) a purchase money Deed of Trte the Unit, which was recorded on May 18,
2006. On the same day, Ms. Snipes executed@8daeed of Trust to St. Louis Department of
Planning as Grantee, which was recordedviaty 18, 2006. Ms. Snipes later defaulted on the
U.S. Bank deed of trust loan, and on Janudry2011, U.S. Bank completed a foreclosure on the
deed of trust loan. This foreclosure terminated Ms. Snipes’ ownership and caused U.S. Bank to
become the owner of the Unit via a TrusteB&ed Under Sale. On July 1, 2011, U.S. Bank
conveyed the Unit to the Department of Hogsand Urban Development (“HUD”), which now
owns the Unit.

On March 15, 2012, the Association’s ateynissued to HUD’s agent a “Payoff

Memorandum” seeking the following:

Assessments
(February 2011-March 2012 @ $154.00/month) $ 2,156.00
Six Months of AssessmenPrior to Foreclosure
(August 2010-January 2011@ 154.00/month) $ 924.00
Recording Costs
(January 18, 2011) $ 2744
(April 13, 2011) $ 24.00
(March 2012 — Estimated cost of release) $ 30.75



Cost to File Petition $ 82.19

Cost to Obtain Copies of Recorded Documents $ 7.45
Cost to File Petition

(January 13, 2011) $ 81.00
Execution Costs

(April 13, 2011) $ 39.00
Publication Cost

(June30,2011) $ 250.00
Late Fees

(February 2011-March 2012 @ $30.00/month) $ 420.00
Interest

(@ 18% per annum on Assessments only) $ 24255
Attorney’s Fees

(includes costs to release the liens) $ 1,854.50

TOTAL $ 6,056.69

(Doc. 17-6). On March 20, 2012, HUD issued pawito the Association in the amount of
$2,853.32; it is unclear how this amount was calculated. In an email on April 9, a representative
of HUD stated that it had paid the assessmesd from foreclosure going forward, which was
what it was legally obligated toay. In an email the same dapunsel for the Association sent
HUD an email stating the following:

Missouri’'s Condominium Property Acgection 448.3-116, Mo. Rev. Stat., allows

the Association limited lien priority for six months of assessments prior to the

date of foreclosure. For your referentas limited priority is the same limited

priority described in Colorado’s CRSection 38-33.3-316. Thus, we disagree

that HUD has paid all of whichiig legally obligated to pay.

Until we can establish a meeting of thenas on this amount, the Association will
not be releasing its liens aigst 4128 Riverbnt Drive.

(Doc. 17-8). On April 10, an agent of HUDsponded that subsectior22(f Section 448.3-116
established that the mortgage had priority dtierassessment lien, that the Missouri statute did
not create a super-priority lien over the foreetbsnortgage, that the lien was removed in the
foreclosure process, and that release of theaAesnot necessary. On the same day, counsel for

the Association responded that even under HUlltexpretation otthe statute, HUD’s payment



had not covered the full amount owed, and thatould begin foreclosure proceedings if the
balance owed was not paid. Between April 10 and April 27, 2012, the attorney for the
Association received telephone calls from oas representatives of HUD and from others
insisting that the payment amount was corre@n May 4, 2012, the Association returned
HUD’s offered payment because tharas no meeting of the minds.

On May 24, 2012, the Associatioaceived a letter from HUBxplaining its position on
Section 448.3-116.2 of Missouri’'s CondominiuRroperty Act. On July 17, 2012, the
Association and a representative of HUD discdgbkeir difference of opinion as to the language
of the statute and agreed to begin settlement negotiations. On July 17, 2012, the Association sent
HUD an amended Payoff Memorandum that udeld a request for three months of pre-
foreclosure assessments. On August 14, 2012prasentative of HUD maitka letter to the
Association explaining HUD’s pd®n on Section 448.3-116.2, without payment or any offer of
settlement.

On August 30, 2012, the Association filed a Ratitin the Circuit Court of St. Louis
County against HUD for “Breach of Contract fDelinquent Condominium Assessments,” and
HUD removed the case to thourt due to the psence of a United States government
defendant. In its Petition, the Association géle that under the Dechtion, HUD owes and has

refused to pay $5,820.54, itemized as follows:

Assessments

(July 2011-August 2012 @ $154.00/month) $ 2,156.00
Remaining Assessments

(September-December 2012 @ $154/month) $ 616.00
Recording Cost $ 8219
Cost to Obtain Copies of Recorded Documents $ 2385
Costto File Petition $ 162.00
Execution Costs $ 39.00
PublicationCost $ 250.00
LateFees $ 420.00



Credits $ (154.00)

Interest (@ 18% per annum) $ 231.00
Attorney’sFees 4,994.50
TOTAL $5,820.54

(Doc. 2, 1 6). The Association also seeks ass&sts and charges throutite date of judgment,
as well as reasonable attorney’s fees. The @ason does not seek pfereclosure assessments
in its Petition; however, it specifically asseitiat it does not waive itstatutory lien rights under
Section 448.3-116 of the Missougniform Condominium Act tocollect unpaid assessments,
late fees, interest, or other charges enforceable as assessments due prior to July 2011.

On March 11, 2013, HUD filed a Second Amded Counterclaim Complaint, asserting
counterclaims against the Association for breactootract and for declarory judgment. In its
breach of contract claim, HURIleges that the Associationgached an implied term of the
contract between the parties by refusingatcept HUD’s March 20, 2012 proffer to pay
assessments and fees. HUD asserts thatresudi of this breach of contract, HUD has been
unable to sell the Unit and has incurred legal feed costs for maintaining the Unit. In its
Declaratory Judgment claim, HUBeeks a declaration that, as a matter of law, there exist no
priority liens for any unpaid assessmentatthecame delinquent before the January 31, 2011
foreclosure; that the Association has no leggitrto demand payment from HUD to satisfy or
release any claimed prity liens that attachetb the Unit before Janna31, 2011; and that the
Association has no legabfit to demand payment from HUD afyalate fees, finegenalties, or
attorney’s fees or collection fees attributable to attempts to satisfy liens that attached before

January 31, 2011.



The Association has moved to dismiss botiHUD’s counterclaims and has moved for
partial summary judgment on its own breachcohtract claim. HUD has moved for partial
summary judgment on its decdory judgment counterclaim.

. DISCUSSION

A. THE ASSOCIATION’SMOTION TO DisMISS HUD’ s COUNTERCLAIMS
The Association has moved to dismiss HUDigach of contractaunterclaim and its
declaratory judgment counterclainT failure to state a claim.
1. Legal Standard for Motion to Dismiss
When considering a motion to dismiss for feglo state a claim under Rule 12(b)(6), the
Court “must accept the allegations contained & ¢bmplaint as true and draw all reasonable
inferences in favor of the nonmoving partyCoons v. Mineta410 F.3d 1036, 1039 (8th Cir.
2005) (citingYoung v. City of St. Charle244 F.3d 623, 627 (8th Ci2001)). To survive a
motion to dismiss, a complaint must contaimdagh facts to state a claim to relief that is
plausible on its face.”Bell Atl. Corp. v. Twombly550 U.S. 544, 570, 127 S.Ct. 1955, 167
L.Ed.2d 929 (2007). While a complaint attacksda Rule 12(b)(6) motion to dismiss does not
need to contain detailed factual allegations,aniff's obligation to povide the grounds of his
entitlement to relief “requires more than labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not dalivombly 550 U.S. at 5534uang v. Gateway Hotel
Holdings 520 F. Supp. 2d 1137, 1140 (E.D. Mo. 2007).
2. Motion to Dismiss HUD’s Counterchim for Breach of Contract
The elements of a breach of contractactinder Missouri law are 1 the existence and

terms of a contract; (2) that plaintiff performedtendered performangeirsuant to the contract;



(3) breach of the contract by the defendant; and (4) damages suffered by the pl&ietrériey
v. Missouri Military Acad.304 S.W.3d 98, 104 (Mo. 2010).

The Association argues that HUD has failedstate a claim for breach of contract
because HUD *“alleges that the Asmtion breached an implied contract term by not accepting
payment that was offered to the Association” yet “fails to identify the contract in which such a
term should be implied.” (Doc. 20, at 1-2, 11 2-3). The Court disagrees. In its Second Amended
Counterclaim Complaint, HUD specifically allegdie existence of the contract on which its
claim is based, stating, “Therg a contract between the pastitor payment of assessments by
unit owners, which contract is formed by the Declaration for the River Oaks Condominiums and
Missouri law.” (Doc. 13, T 12). Indeed, thistie same contract that forms the basis for the
Association’s breach of contract claim. (Doc. 2, 1 2, 5-6). HUD specifically asserted that a
term was implied by law in “the contract betwede parties,” which waslearly a reference to
the contract described earlierita Second Amended Countercla@®omplaint. (Doc. 13, | 21).

It also specifically déged that that term required the sAsiation to accept and credit to a
homeowner’s account all proffered assessment patsrcalculated to be legally owed under the
Declaration and Missouri law.

HUD also alleges the remaining elements of a breach of contraot dailleges that it
tendered performance by issuing payment to tegoliation; that the Asciation breached the
contract by refusing to accept payment in falid that HUD has been damaged due to the
breach because it has been unable to sell the baithaus has incurred legal fees and costs for
maintaining the Unit. (Doc. 13, 1Y 22-23). Thus, Plaintiffs have stated a cause of action for
breach of contract under Missouri law.The Association’s motion to dismiss HUD’s

counterclaim for breach of contract will be denied.



3. Motion to Dismiss HUD’s Decharatory Judgment Counterclaim

The Association moves to dismiss HUD’s Counterclaim for Declaratory Judgment for
failure to state a claim on the ground that theneoisactual controversy @sent, as required by
the Declaratory Judgment Act.

The Declaratory Judgment Act, 28 U.S.C. § 2aD1provides in relevamgart that “[ijn a
case of actual controversy within its jurisdocti. . . any court of the United States, upon the
filing of an appropriatepleading, may declare g@hrights and other ¢m@l relations of any
interested party seeking such deation, whether or not furtherlief is or could be sought.”
The phrase “case of actual controversy” attoon 2201 “refers to the type of ‘Cases’ and
‘Controversies’ that are gticiable under Article 11l.” MediImmune, Inc. v. Genentech, |rs49
U.S. 118, 126, 127 S. Ct. 764, 166 L.Ed.2d 604 (2007). To constitute a “case of actual
controversy,” the dispute must be “definite azmhcrete, touching the lelgaelations of parties
having adverse legal interests.Td. at 127 (quotingAetna Life Ins. Co. v. Haworti800 U.S.
227, 240-41, 57 S. Ct. 461, 81 L.Ed. 617 (1937)). Intamhdiit must be “real and substantial’
and ‘admit of specific relief timugh a decree of a conclusive chéegcas distinguished from an
opinion advising what the law would bi@on a hypothetical state of factsId. “Basically, the
guestion in each case is whethiez facts alleged, under all theatimstances, show that there is
a substantial controversy, between parties haathgrse legal interests, of sufficient immediacy
and reality to warrant the issuance of a declaratory judgmelat.'(quotingMaryland Cas. Co.
v. Pacific Coal & Oil Co. 312 U.S. 270, 273, 61 S. Ct. 510, 85 L.Ed. 826 (1941)).

The Association maintains that because it has not brought suit to collect unpaid
assessments under its lien, there is no actuatlaarsy regarding whethérhas a statutory lien

right under Section 448.3-116 toollect unpaid assessment amounts from dates prior to



foreclosure. The Association also emphasizes that it has not sought to foreclose on the lien and
indeed cannot foreclose against government-owned property, Séagetary of HUD v. Sky
Meadow Associatigrill7 F. Supp. 2d 970, 980 (C.D. Cal. 2008)UD argues that it has alleged
sufficient facts to establish an actual caseooittoversy based on the alleged cloud on title to the
Unit.

Accepting as true the allegans in HUD’s Second AmendeCounterclaim Complaint,
the Association has repeatedbpresented to HUD that thereisixpre-foreclosure assessment
liens that survived the U.S. Bank foreclosumed the Association has refused to accept payment
from HUD on the ground that it did not include payment for predimsure assessments. This
has caused HUD to be unable to sell the progeritg contracted buyer because it cannot pay all
assessments properly due, and as a consequence HUD has incurred legal fees and costs for
maintaining the property. The Court finds thatgh facts show an actuzontroversy in this
case that is “of sufficient immediacy and reality warrant the issuance of a declaratory
judgment.” Medimmune549 U.S. at 127. There is a concrefigbstantial controversy between
the parties over whether pre-foreclosure lieristeon the Unit and whether HUD is obligated to
pay those amounts in order to providear title to its contracted buyer.A decree on the
guestion of the pre-foreclosure liens would provagecific relief and md this controversy.
Thus, the Association’s motion will be denied.

B. HUD’s MOTION FOR PARTIAL SUMMARY JUDGMENT ON |ITS DECLARATORY
JUDGMENT COUNTERCLAIM

HUD has moved for partial summary judgmentitsrdeclaratory judgment counterclaim.

It seeks a ruling that there are no liens onliné in favor of the Association for any unpaid

2 Even if the Association cannot forecloseitmlien against HUD, théssociation’s assertion
that it maintains a lien producasloud on the title to the Unit; HU&lleges that this has already
had an impact on HUD’s aliif to sell the property.



assessments that became delinquent before the January 31, 2011 issuance of the Trustee’s Deed
Under Sale to U.S. Bank. HUD also seeks anquthat Plaintiff has ndéegal right to demand
payment from Defendant to satisfy or releassy such claimed priority liens, including any
demand for payment of any late fees, fines, |tiesa or attorney’s fees or collection fees
attributable to any attempts to collect paymensatisfy or release any such claimed priority
liens.

In the Association’s respons#he Association argues th#tere is no acial case of
controversy; it does not pregeamy arguments regarding threerits of HUD’s counterclaim.

1. Legal Standard for Motion for Summary Judgment

The Court shall grant a motidar summary judgment “if thenovant shows that there is

no genuine dispute as to any madkfact and the movant is ettéid to judgment as a matter of

law.” Fed. R. Civ. P. 56(a).The moving party always bears the initial responsibility of
informing the court of the basis of its motio@elotex Corp. v. Catretd77 U.S. 317, 323, 106
S.Ct. 2548, 91 L.Ed.2d 265 (1986). Once thevimg party discharges this burden, the
nonmoving party must set forth affirmative evidefran which a jury might return a verdict in
his favor. Anderson v. Liberty Lobby, Ine177 U.S. 242, 257, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986). The nonmoving party may not rest on thegations in its pleadgs, but must set forth
specific facts showing that a genuilssue of material fact existdd. at 256. In considering a
motion for summary judgment, the court must vithe facts in the light most favorable to the

nonmoving party, and all justitde inferences are to be drawn in the nonmovant’s favor.

Peebles v. PotteB54 F.3d 761, 765 (8th Cir. 2004).

10



2. Existence of an Actual Case of Controversy

The Association again argues that there is no actual case of controversy here because the
Association is not attempting,tand cannot, foreclose agaitis¢ government on its statutory
lien; the Association is seeking assessseanly from July 2011 going forward (plus
assessments that HUD has agreed to pay); intatfare of Missouri’s lierpriority statute would
serve no useful purpose as to the claimgh@ case; and there is no nexus between the
interpretation of the Missouri’s lien priorigtatute and the parties’ contract claims.

For its argument, the Assiation relies primarily ofPublic Service Commission of Utah

v. Wycoff Co., In¢.344 U.S. 237, 73 S.Ct. 236 (1952)ycoffis inapposite. InVycoff a
company requested a declaratory judgmentitedtansport of goods between points within and
outside of Utah constituted interstate comeeerarguing that it needed to guard against
possibility that the state would prevent the company from operating within UWdaht 239-41.
The Court found no actual controversy was present, emphasizing that the dispute had not
matured to the point where the Court could Sgbat, if any, concreteontroversy [would]
develop,” that the proposed decree would not ‘edcontroversy,” and that it was not apparent
that the declaratory judgment awti“would serve a useful purposdd. at 245-46.

Here, the controversy has already deped. The undisputed evidence produced by
HUD shows that the Association repeatedly infed HUD that HUD muspay pre-foreclosure
assessments before the Associatall release its liens on thenit. The Association offers
evidence that the parieengaged in negotiations regarding titoper interpretation of the lien
priority statute and that, at one point, the Asation sent an amended Payoff Memorandum that
included only three months of pre-foreclosure assessments. However, there is no evidence to

show that the Association was ever willing,ismow willing, to release the liens on the Unit

11



absent payment of at least some pre-forecsassessments. bkwtl, in its Petition, the
Association specifically asserts that it “does n@ive its statutory lierrights under Section
448.3-116 of the Missouri Uniform Condominium Act to collect unpaid assessments, late fees,
interest, or other charges enforceable as asseds due prior to July 2011.” (Doc. 2, § 7. An
order addressing the pre-forealos liens would “end the controngy” over whether there exist
any liens on the Unit and would serve thefukpurpose of permitting HUD to provide good,
clear, and marketablédlg to a potential buyer.

In addition, the Court agrees with HUD thatdetermination of the Association’s pre-
foreclosure lien rights is relevant to a deteration of whether the #sociation breached its duty
of good faith when it refused to accept HUD’s off¢épayment. The Association suggests that
payment was not refused on the ground thatidt not include pre-foreclosure assessments,
emphasizing that its attorney stated in anakémmessage that the offered payment was not
sufficient even with the pre-foceosure amounts excluded. However, even when the evidence is
viewed in the light most favorable to the Assdidn, it is clear that HUD’s unwillingness to pay
pre-foreclosure amounts was at least ondhef reasons that th&ssociation found HUD’s
payment insufficient and refused to accept it. On April 9, the Association informed HUD that
“Section 448.3-116, Mo. Rev. Stat. alle the Association limited liepriority for six months of
assessments prior to the date of foreclosure. Thus, we disagree that HUD has paid all of
which it is legally obligated tay.” (Doc. 17-8). In adtion, the affidavit produced by the
Association shows that the parties’ negotiatiaver the next several months were largely
related to their interpretation tfe lien priority statute.

Finally, the Court notes that sj@te the Association’s repeatsthtements that it is not

seeking pre-foreclosure assessments in thismadti@ damages calculation it submitted with its

12



motion for partial summary judgment on its breahcontract claim appears to include pre-
foreclosure assessments fralanuary 2011. A resdlon of the legal ssue raised in the
declaratory judgment aot is relevant to a determinationwhether the Association is entitled
to such damages.

In sum, the Court finds that there is aaotual case of controversy here, and it will
consider the merits diUD’s counterclaim.

3. Existence of Pre-Foreclosure Liens

The facts relevant to HUD’s declaratondgment counterclaim are undisputed. On May
18, 2006, U.S. Bank’s purchase myprieed of trust on the Unit waecorded. On January 31,
2011, U.S. Bank completed a foreclosure of the mgehmoney deed of trust loan, causing U.S.
Bank to become the owner of the Unit. On July 1, 2011, U.S. Bank conveyed the Unit to HUD.
There was no refinancing of the Unit subsequenhéopurchase money deed of trust. The only
second mortgage taken out on the Unit beforddhexlosure was a Second Deed of Trust to St.
Louis Department of Planning, which was grangnd recorded on the same day as the U.S.
Bank purchase money deed of trust.

In correspondence with HUD, the Associatimais claimed that it has liens against the
Unit for six months of unpaid assessmefis August 2010 through January 2011. It is
undisputed that assessments by the Associatomnla on the first day of each month and are
delinquent if not received at the close of busgen the tenth day of the month. Under Missouri
law, a monthly condominium assessment lien arises automatically on the day the assessment
becomes due and goes unpafeeMo. Rev. Stat. § 448.3-116.Carroll v. Oak Hall Assocs.,

L.P, 898 S.w.2d 603, 607 (Mo. Ct. App. 1995). ushthe assessment liens for unpaid

13



assessments for August 2010 through Jan@iyl arose betweenugust 10, 2010, and January
10, 2011.

The legal question raised by HUD’s motiormr fiteclaratory judgment is whether, under
Missouri law, the foreclosure of the puase money deed of trust on January 31, 2011,
extinguished the Association’s liens for these uthpgssessments. As a general rule, “The
proper foreclosure of a senior deed of trust extisiges deeds of trust andhet interest junior to
it.””  Fields v. Millsap & Singer, P.C.295 S.W.3d 567, 570 (Mo. Ct. App. 2009) (quoting
Golden Delta Enters., L.L.C. v. U.S. Barkkl3 S.W.3d 171, 175 (Mo. Ct. App. 2007)).
However, Missouri has a statutory scheme that 8palty addresses the priority status accorded
to condominium association assessment liedsdeeds of trust. Section 448.3-116.2, Mo. Rev.
Stat., states, in relevant part:

A lien pursuant to this section is pritr all other liens and encumbrances on a
unit except:

(1) Liens and encumbrances recorded before the recordation of the
declaration;

(2) A mortgage and deed of trust for the purchase of a unit recorded before the
date on which the assessment sought to be enforced became delinquent;

3) Liens for real estate taxes and other governmental assessments or charges
against the unit;

(4) Except for delinquent assessmeatsfines, up to a maximum of six
months’ assessments or fines, whiare due prior to any subsequent
refinancing of a unit or for any sulguent second mortgage interest.

Under this statute, all association assessmenthiaves broad, super-priority status over all other
liens and encumbrances, unless onehef listed exceptions appliesSeeBd. of Managers of

Parkway Towers Condo. Ass’n, Inc. v. Trish Cargdda. SC92805, ---S.W.3d ----, 2013 WL

3716657, at *3 (Mo. July 16, 2013) (statingatthsection 448.3-116.2 “provides that the

14



condominium association’s lien for an assessrhastpriority over all otheliens excepin four
circumstances”).

HUD argues that exception (2) applies here, #wedCourt agrees. It is undisputed that
U.S. Bank’s purchase money deed of trust veeenmded in 2006, before the date on which the
Association’s pre-foreclosure liens becaméndgient in 2010 and 2011. Thus, because HUD'’s
purchase money deed of trust was recordedrédfe date on which the assessments sought to
be enforced became delinquent, exception (2niylapplies, and the assessment lien does not
have any special statutory piigrover U.S. Bank’s purchase money deed of trust. Thus, U.S.
Bank’s January 31, 2011, foreclosure on its mortgage deed of truséxtinguished any liens
associated with assessments that became due prior to thaBdat€ields295 S.W.3d at 570.

It appears from HUD’s brief and from tlo®rrespondence between the parties that the
Association has taken the position that secfinis an exception tthe three exceptions in
sections 448.3-116.2 (1) through (3)yhe Association apparenttgok the position that section
(4) applies here and gives super-priority statugetts for up to six months of the Association’s
pre-foreclosure assessments. Tloei€finds that sectio() is inapplicable. Section (4) applies
where either (a) there was a pending assesdsirardt the time a unit omer refinanced, or (b)
there was a pending assessment lien at the time a subsequent second mortgage waSemeated.
Mo. Rev. Stat. § 448.3-116.2(4Rarkway Towers2013 WL 3716657, at *3 (“The clear
language of section 448.3-116.2(4) contemplatsisuation when there is a pending assessment
lien at the time the unit owner refinances.”). rélethe unit owner never refinanced. The only
second mortgage interest on the Unit was a seceed df trust that was gimted and recorded in
May 2006 (on the same day as the deed of trust to U.S. Bank); even if that constitutes a

“subsequent second mortgage interest,” the sassents at issue were not due prior to the
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creation of that interest and menot pending as of the time that 2006 mortgage interest was
created. Thus, secti¢d) is not applicable.

In sum, the Court finds that HUD has estdi#id as a matter of law that any assessment
liens on the Unit that arose due to unpaid sssents that became delinquent before January 31,
2011, were not entitled to super-priority statoger U.S. Bank’'s deed of trust and were
extinguished by the foreclosure that occurmadJanuary 31, 2011. There are no genuine issues
of material fact with regard tinat issue. Thus, the Court finthkeat HUD is entitled to summary
judgment on its declaratory judgment counterclaiihere are no liens on the Unit in favor of
the Association for any unpaid assessmentskieeame delinquent before January 31, 2011, or
for any fees or costs attributable to those amounts or attéonpidiect those amounts.

C. THE ASSOCIATION’SMOTION FOR PARTIAL SUMMARY JUDGMENT ON ITS BREACH
OF CONTRACT FOR DELINQUENT CONDOMINIUM ASSESSMENTSCLAIM

The Association has moved for partiaihsaary judgment on its claim for Breach of
Contract for Delinquent CondominiuAssessments. It contends thare are no genuine issues
of material fact regarding its claimah HUD owes the Association $7,330.31 in unpaid
assessments, late fees, and interest. Thatiginmncludes assessments for January 2011 through
December of 2013, as well as associated late fees and interest. (Doc. 24-2, at pp. 9-10). It does
not include attorney’s fees; the Association stHtasif its motion is granted, the sole remaining
issue for the Court to decide would be #meount of attorney’s fees to be awarded.

At the outset, the Court notéisat although the Associatiatlaim is titled “Breach of
Contract,” the Association does not address teenehts of a breach of contract claim in its
brief. Instead, the Associati@sserts simply thgfl) under Missouriaw and the Declaration, it
is authorized to impose assessments, late fees, and interest against unit owners; and (2) the

defendant owes $7,330.31 in such assessments, fees, and charges and has not paid them. HUD

16



does not appear to dispute this Association may bring such aation, and the Court notes that
under the Missouri Condominium drerty Act, “Any right or obligtion declared by sections
448.1-101 to 448.4-120 is enforceable by judipadceeding.” Mo. Rev. Stat. 8§ 448.1-114.2.
See alsaBitting v. Central Point Condo. Bd. of ManageB¥0 S.W.2d 898, 900-01 (Mo. Ct.
App. 1998) (considering a counterclaim brought lmpadominium association against an owner
for a personal judgment for past due assessments).

HUD does not dispute that the Association tiesauthority to impose assessments, late
fees of $30.00 for non-payment of assessmentsinamest at a rate of 18% per annum for non-
payment of assessments, and it does not dispute that each unit owner is personally liable for
assessments made when it is twner of a unit. However, HUBisputes that it owes (1) any
amount that is based on assessment amountsvénatdue prior to February 2011, and (2) any
amount that is based on assessment amounts thatlueedter it attempted to tender payment to
the Association in March 2012.

After review of the briefs and exhibits submitted by the parties, the Court finds that the
Association has failed to estalvlithat, as a matter of law, it éntitled to an award of $7,330.31
in assessments, late fees, and interest chargethatrgenuine issues of teaial fact exist as to
the amount owed.

First, the exhibits submitted by the Association indicate that some portion of the
$7,330.31 number includes an assessment (and réddégefdes and interesharges) for January
2011. (Doc. 24-2, at pp. 9-10). The Associatios hat established any basis for a finding that
HUD is personally liable for thdanuary 2011 assessment, whics due before either HUD or

U.S. Bank became the owner of the uhifs the Court has already found, any lien on the Unit

¥ HUD has accepted liability for assessmentsMebruary through June 2011, when U.S. Bank
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for the January 2011 assessment arose by Jah0a011, and was extinguished by the January
31, 2011 foreclosure. Moreover, the Court does not find that HUD has accepted liability for the
January 2011 assessmentdUD did state, in its Respoasto Plaintiff's Statement of
Uncontroverted Material Facts, that “Defendaat accepted liability for payment of all regular
monthly assessments from January 2011 fatwahich have been accurately, properly and
legally imposed and subject the [Association]'s duty ofyood faith in imposing monthly
assessments.” (Doc. 40, T 11). However, given HUD’s statement in its memorandum in
opposition to Plaintiff’s motion that HUD “deni@sving any part of Riintiff's total of $7,330.31
if the amount is for assessments, fees, or coktedeto liens existing prior to February 2011,”
combined with HUD’s consistent and vigorous oppas to any suggestion #t it is liable for
pre-foreclosure assessments, the only reasoneatkng of Defendant’s statement is that it has
accepted liability for payment of assessmexftsr January 2011. Thus, ti#essociation has not
established that it is entitleds a matter of law, to any portion of the $7,330.31 that is related to
the January 2011 assessment.

HUD also disputes that the Assation is entitled to any amaints that have accrued since
March 20, 2012, the date that HUD tendered payrteethe Association. HUD contends that
although the Association has the arity to impose assessments, I&es, and interest, it has an
implied contractual duty of good faith, as wa#l a statutorily mandateduty of good faith, in
performing those functionsSeeMo. Rev. Stat. § 448.1-113 (“Every contact or duty governed by
sections 448.1-101 to 448.4-120 imessan obligation of good faith in its performance or

enforcement.”). HUD asserts that any ameuhtat accrued after March 20, 2012, accrued by

was the owner of the UnitSeeHUD’s Second Amended Counterclaim Complaint, Doc. 13, |
14 (“As an owner of a unit ithe Association, [HUD] is wilhg to pay . . . for any HOA
assessments that accrued while U.S. Bank, N.A. was the owner [of the unit]”).
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virtue of the Association’s improper refusal of HUD's offer of payment and its failure to abide
by its statutory and contractual duties of gdaith, and that thereferHUD does not owe such
amounts. In effect, it appears that HUD iguang that the Associatn’s refusal to accept
payment constituted a material breach of Association’s duty of good faith and thereby
excused HUD from further performance. Under Misstaw, “A material breach in a contract
may excuse the other [party’s] performancPé&psi Midamerica v. Harri232 S.W.3d 648, 655
(Mo. Ct. App. 2007) (quotingcampbell v. Shaywo47 S.W.2d 128, 132 (Mo. Ct. App. 1997)).
Moreover, “[w]hether a breach is teaial is a question of fact.’L.L. Lewis Constr., L.L.C. v.
Adrian, 142 S.W.3d 255, 260 (Mo. Ct. App. 2004).

The Court finds that there are genuine issaesnaterial fact related to whether the
Association materially breached its contractadl/or statutory dutiesf good faith and whether
HUD is liable for post-March 2012 assessmenbants and fees. HUD has produced evidence
that it tendered a $2,853.32 payment to the Association on March 20, 2012 and that the payment
was returned. It was returned at least in paxdause of the Association’s position that HUD
owed the Association for pre-foreclosurssessments—a position that the Court has found
plainly incorrect under the languagéthe relevant statute. Mareer, rather tan applying the
payment to the post-foreclosure amounts for Whiovas offered, the Association returned the
payment and continued to charge late feed swerest on both pre- and post-foreclosure
amounts. The Court finds that tresidence creates genei issues of mateti fact related to
whether the Association breached its contrdctuma statutory duties of good faith, including
whether HUD’s offer of payment in March 2012 watequate to cover its legal obligations, the
reasons why the Assotian refused the payment, which éfiy) of the amounts charged after

March 2012 were attributable to a wrongful refusal to accept payment, and whether the
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Association properly imposed late fees and interest charges on amounts HUD had previously
attempted to pay.

In light of the above issues, the Court finds that the Association has failed to establish
that there are no genuine issues of matdaat regarding the apunt HUD owes to the
Association. Therefore, the Association’s motionpartial summary judgment will be denied.

II. CONCLUSION

Based on the foregoing,

IT IS HEREBY ORDERED that HUD’s Motion for Partial Summary Judgment on its
Declaratory Judgment Counterclaim (Doc. 15pRANTED.

IT IS HEREBY ORDERED that the Association’s Motion to Dismiss HUD’s Breach of
Contract and Declaratory Judgméounterclaims (Doc. 20) BENIED.

IT IS FURTHER ORDERED that the Association’s Motion for Partial Summary

Judgment on its Breach ob@tract Claim (Doc. 24) iBENIED.

/s/Shirley Padmore Mensah
SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated this 30th day of August, 2013.
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