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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

STEPHEN JONES, )

Plaintiff, ;

V. )) No. 4:12-CV-2109 CAS
FRANCIS G. SLAY, et al., ))

Defendants. ) )

MEMORANDUM AND ORDER

This matter under 42 U.S.C. § 1983 is betbeeCourt on a motion for summary judgment
filed by defendants Francis G. Slay, Bettye Battlergr, Richard Gray, Jerome D. Lee and Thomas
Irwin, sued in their official capacities as members of the Board of Police Commissioners of the St.
Louis Metropolitan Police Department (collectivéiye “Board”). The motion is fully briefed and
ready for decision. For the following reasons, the motion will be granted.
|. Background

This action was filed on November 9, 2012 bgipliff Stephen Jones against the members
of the Board and former St. Louis MetropolitBolice Department (“SLMPD”) police officers,
defendants Vincent Carr and Shell Sharp. Plairtéfas that his federal civil rights were violated
when he was arrested, convicted and imprisoned for a period of over twelve years based on false
evidence manufactured by defendants Carr and Sispgcifically, plaintiff alleges that Carr and
Sharp conspired with each other and made a féidaat to obtain a search warrant for plaintiff's
parents’ apartment, falsely claimed that while@xing the search warrant they observed plaintiff
holding a plastic bag containing $15,000 worth a@fane base, stole $5,200 belonging to plaintiff's

father during the search of the residence, sigspkexculpatory evidence, arrested plaintiff and

Dockets.Justia.com


http://dockets.justia.com/docket/missouri/moedce/4:2012cv02109/123530/
http://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2012cv02109/123530/312/
http://dockets.justia.com/

falsely testified against him at trial in ordempi@vent any complaints concerning the theft, as part

of a pattern of illegal activity on their parts. Plaintiff alleges that as a result of Carr and Sharp’s
illegal conduct, he was found guilty by a jury of @eent of possession with the intent to distribute
cocaine base and sentenced to 240 months in prison.

During plaintiff's incarceration, the Federal i®au of Investigation and the United States
Attorney’s Office for the Eastern District of M®gri began to investigate Carr and Sharp “for the
same illegal activities that resulted in [plaintiff's] wrongful conviction and imprisonment.”
Amended Complaint at 8,  24. Pldfiralleges that as a result of this investigation, defendant Carr
pleaded guilty in February 2009 to federal crimotadrges of conspiracy to commit wire fraud, wire
fraud, making a false statement and obstruction ti€pibased on facts very similar to those in the
instant case, including wrongfully accusing a third party of criminal activity in order to deflect

investigation into his theft. Séited States v. CgmiNo. 4:08-CR-703 ERW (E.D. Mo.). Plaintiff

also alleges that the investigation led to dd&nt Sharp leaving the SLMPD in June 2009 “under
charges” of fraudulently concocting affidavits in support of search warrants.

Based on Carr’s conviction, plaintiff soughtrpgssion from the Eighth Circuit Court of
Appeals to file a successive habeas corpofion seeking relief under 28 U.S.C. § 2255. The
United States acquiesced in plaintiff's request the Eighth Circuit issued an order authorizing
plaintiff to proceed with his motion, which wdiled in September 2010After reviewing the
evidence presented at plaintiff's trial along withw evidence concerning Carr’s corrupt practices,
the United States in November 2010 joined in pifiigs motion to vacate his sentence, stating there
was no credible independent evidence to corrob@atr’s testimony against plaintiff. The United
States also admitted that Sharp’s testimony was not reliable or credible. On November 10, 2010,

this Court, the Honorable Judge Carol E. Janksresiding, issued andar vacating plaintiff's



conviction and ordering the United States &wr of Prisons to release him from custody
immediately® Plaintiff subsequently sought a Cedifte of Innocence pursuantto 28 U.S.C. § 2513
which was granted by Judge Jagk on May 12, 2011. Judge Jsgk found that plaintiff was
actually innocent of the crime for which he was imprisoned for twelve years and eight months.
Plaintiff asserts federal civil rights clairagainst the Board pursuant to 42 U.S.C. § 7983.
In Count IIl of the Amended Complaint, plaintiff alleges the existence within the SLMPD of a
policy or custom and practice of officersings false testimony, planting evidence, suppressing
exculpatory evidence, stealing property from alleged crime scenes, and otherwise manufacturing
evidence to convict persons regassdlef their guilt or innocence. @ount IV, plaintiff alleges that
the Board failed to train, supervise, control, instruct or discipline the officers under its control in
various respects, despite indications of ongoing corrupt and illegal activities by SLMPD officers.
Il. Legal Standard
The standards applicable to summary judgment motions are well settled. Pursuantto Federal
Rule of Civil Procedure 56(a), a court may grant a motion for summary judgment if all of the
information before the court shows “there is nogee dispute as to any material fact and the

moving party is entitled to judgmeas a matter of law.” S&&elotex Corp. v. Catre77 U.S. 317,

322 (1986).

The initial burden is placed on the moving pai@ity of Mt. Pleasant, lowa v. Associated

Elec. Co-0p., In¢.838 F.2d 268, 273 (8th Cir. 1988) (the moving party has the burden of clearly

! Seelones v. United State4:10-CV-1748 CEJ (E.D. Mo.).

2 The Court granted the Board’s motiondiemiss plaintiff's supplemental state law claims
against it for malicious prosecution, wrongful imprisonment and abuse of process on the basis of
sovereign immunity, by Memorandum and Orded ©rder of Partial Dismissal dated November
7,2013. (Docs. 96, 97)



establishing the non-existence of any genuine iss@etitfat is material to a judgment in its favor).
Once this burden is discharged, if the recdralgs that no genuine dispute exists, the burden then
shifts to the non-moving party who must set fattirmative evidence and specific facts showing

there is a genuine dispute on a material factual issue. Anderson v. Liberty Lobb47mM0O.S.

242, 249 (1986).
Once the burden shifts, the non-moving party may not rest on the allegations in his pleadings,
but by affidavit and other evidence must sethf@apecific facts showing that a genuine issue of

material fact exists. Fed. R. Civ.98(c); Herring v. Canada Life Assur. CA07 F.3d 1026, 1029

(8th Cir. 2000); Allen v. Entergy Cord81 F.3d 902, 904 (8th Cit999). The non-moving party

“must do more than simply show that there isieanetaphysical doubt as to the material facts.”

Matsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475 U.S. 574, 586 (1986). A dispute about

a material fact is “genuine” only “if the evidenceigh that a reasonable jury could return a verdict

for the nonmoving party.” Herrin@07 F.3d at 1029 (quotingwerson v. Liberty Lobby, Inc477

U.S. 242,248 (1986)). A party resisting summadgment has the burden to designate the specific

facts that create a triable question of fact, Se#ssley v. Georgia-Pacific Cor@55 F.3d 1112,

1114 (8th Cir. 2004), and “must substantiate allegations with sufficient probative evidence that

would permit a finding in the plaintif§' favor.” Davidson & Assocs. v. JurdP2 F.3d 630, 638 (8th

Cir. 2005).
The Court must view the faatsthe light most favorable ttve non-moving party, give the
non-moving party the benefit of any inferenceattban logically be drawn from those facts,

Matsushita 475 U.S. at 587, and resolve all conflictdavor of the non-moving party. Robert

Johnson Grain Co. v. Chemical Interchange 641 F.2d 207, 210 (8th Cir. 1976).



[11. Discussion
Any legal action against the St. Louis Metropolitan Police Department must be brought by
naming the members of the Board of Police Commisssdneheir official capacities as defendants.

Best v. Schoemeh$52 S.W.2d 740, 742 (Mo. Ct. App. 1983). Ridi's claims against the Board

are treated as claims against the municipality. , 8eg S.L. ex rel. Lenderman v. St. Louis

Metropolitan Police Dep’'t Bd. of Commy’2012 WL 3564030, at *9 (E.D. Mo. Aug. 17, 2012).

Municipalities cannot be liable under § 1983 on the basis of respondeat superior. Monell v.

Department of Social Servs. of City of New YpA36 U.S. 658, 691 (1978). “A plaintiff may

establish municipal liability under § 1983 by proving that his or her constitutional rights were
violated by an ‘action pursuant to officialumicipal policy’ or misconduct so pervasive among
non-policymaking employees of the municipality ‘agtmstitute a custom or usage with the force

of law.” Ware v. Jackson Cnty., Mdl50 F.3d 873, 880 (8th Cir. 1998) (quoting Moy486 U.S.

at 691) (internal quotation marks omitted). A municipality may also be liable under § 1983 if it
failed to properly supervise or train an offending employee who caused a deprivation of
constitutional rights, but only if ghfailure to train or supervise rises to the level of deliberate

indifference to the rights of others oritamuthorization of the offensive acts. S@iéy of Canton,

Ohio v. Harris 489 U.S. 378, 380 (1989) (failuretrain); Liebe v. Norton157 F.3d 574, 579 (8th

Cir. 1998) (failure to supervise).

A. Count Il - Policy and Custom Claims

In Count IllI, plaintiff asserts § 1983 clainagjainst the Board based both on policy and
custom. These claims are analytically disterod will be discussed separately. The Board moves
for summary judgment arguing there is no evidence to support its liability based on either a policy

or custom.



i. Official Policy
In the context of municipal liability under § 1983, “a ‘policy’ is an official policy, a

deliberate choice of a guiding principle or procedmade by the municipal official who has final

authority regarding such matters.” Mettler v. Whitledifgh F.3d 1197, 1204 (8th Cir. 1999). With
respect to plaintiff's claim based on an unconstitutional policy, the Board asserts that the SLMPD
did not have a policy instructing officers to lieapt or suppress evidence, steal property from crime
scenes, or in any other way manufacture evideiite Board states the evidence is the opposite,
as Rule 7, Section 7.004 of the SLMPD Police Manual dictates that all officers “shall conduct
themselves in such a manner that no discredit will be brought upon the Department in general or
themselves in particular.” Board Ex. S. The Board asserts that this language would include
conviction of a crime, neglect of duty, conduct detrimental to the public peace or welfare, failing
to conduct a proper investigation, and accepting bribes.

In opposing the Board’s motion, plaintiff does not distinguish between his policy and custom
claims, making it difficult to discern exactly whaslarguments are. With respect to the existence
of an official policy, plaintiff does argue thattBoard failed to have a written policy governing the
use of confidential informants even though “the o§ confidential informants is an invitation to
officers to manufacture evidence,” Pl.’s Mem. OgiipZ, and that the Board’s written policies failed
to “clearly address the problem of false reporting the manufacture of evidence, or provide clear
disciplinary consequences for such conduct.” Id.

Plaintiff does not identify an official pofcof the Board that affirmatively sanctions
unconstitutional actions. As a result, the Board has established that its policy is lawful on its face,
is not unconstitutional, and therefore cannothge*moving force” of any constitutional violation.

SeeSzable v. City of Brooklyn Park, Minm86 F.3d 385, 390-91 (8th C007) (en banc). The




Eighth Circuit has held that a “written policy thatasially constitutional, but fails to give detailed
guidance that might have averted a constitutiormation by an employee, does not itself give rise
to municipal liability.” 1d.at 392. The Board is therefore entitled to summary judgment to the
extent plaintiff's claims are based on the existence of an official policy.
ii. Municipal Custom
Municipal liability under 8 1983 based on the éxe of a “custom or usage” is shown by:

(1) The existence of a continuing, widespread, persistent pattern of unconstitutional
misconduct by the governmental entity’s employees;

(2) Deliberate indifference to or tacit authorization of such conduct by the
governmental entity’s policymaking officials after notice to the officials of that
misconduct; and

(3) Th[e] plaintiff[’s] injur[y] by acts pusuant to the governmental entity’s custom,
i.e., [proof] that the custom was the moving force behind the constitutional violation.

Mettler, 165 F.3d at 1204 (quoting Warks0 F.3d at 880).

In support of its motion, the Board argues thatevidence in the record does not support
plaintiff's claim that it or the SLMPD had a caost of using false testimony to obtain warrants,
lying in police reports, to prosecutors and at,taeealing property from crime scenes, planting and
suppressing evidence, or otherwise manufactweingence. The Board states the uncontroverted
evidence is that as of the datieplaintiff's arrest, neither Carr nor Sharp had any prior sustained
IAD complaints related to use of false tesimg to obtain warrants, lying in police reports, to
prosecutors and at trial, planting and suppressindence, stealing property from crime scenes, or
otherwise manufacturing evidence. Further, @etr had no prior sustained complaints and Sharp
had only one sustained complaint, for Violation of Department Procedures. The Board asserts that
prior unsustained complaints are not enough to create municipal liability if they were investigated

and show no pattern of acquiescence to constitutional violations, citing Ré@d¥s3d at 799, and



contends the record shows the SLMPD “fully istigates” all IAD complaints. Thus, the Board
contends that Carr and Sharp’s prior non-sustained complaints do not constitute a custom of
constitutional violations as a matter of law.

In response, plaintiff argues that the SLMR&s a custom of failing to properly discipline
its officers for serious breaches of the law. Rifiildentifies thirty-two sustained charges against
SLMPD officers and employees from 1991 throd@97, the seven-year period leading up to the
time of plaintiff's arrest and conviction, relatingdominal misconduct such as false arrest, theft,
abuse of authority and violent assadlflaintiff contends that officers “routinely received written
reprimands or brief suspensions for the mbsicking conduct.” Pl.’s Mem. Opp. at 7. As an
example, plaintiff states that for the majoraf/ the sustained charges that concerned “missing
money,” the Internal Affairs Division (“IAD”) ordered reimbursement of the money along with
issuing a written reprimand, even though the SLMVERRXitten policy at the time was that a criminal
charge of stealing would mean dismissal. mRifiialso points to sustained charges from 1991
against an officer who obtained a relative’slbaccount information, obtained several thousand
dollars from her account and attempted to transfer $210,000 into his own account, but the officer
was merely suspended rather than terminated and prosecuted. Plaintiff also states that defendant
Sharp had a sustained charge in 1995 of knowiagéociating with &nown felon for which he
received a written reprimand, although the written policy called for at least a ten-day suspension and

up to dismissal for a first offense.

¥ The Court does not consider plaintiff's eande of officer conduct ®AD charges that occurred

after plaintiff's arrest and trial, because subsequent conduct cannot establish a pattern of
constitutional violations sufficient to provide a municipality with notice and “the opportunity to
conform to constitutional diates.”_Connick v. Thompsph31 S. Ct. 1350, 1361 n.7 (2011) (quoted
case omitted).




Plaintiff cites the testimony of his experitmess Dr. Angela Wingo that the SLMPD did not
follow its own discipline code or hold its officemscountable for their actions, and that this failure
created an environment that led to increasestomduct by officers and ultimately to criminal acts.
In support, plaintiff identifies a “series e€andals” in the SLMPD between 1994 and 1996, the
years leading up to plaintiff's arrest. In tirst, SLMPD officers Finerson, McFerren and Billups
were “caught carrying out a plan to rob tdroig dealers for personal gain of $108,835.00” in 1994.
Pl.’s Opp. at 10. Plaintiff asserts that theethofficers resigned and pleaded guilty to criminal
charges, but the IAD reports produced by the Bdangot show any sustained charges against them.
In the second, SLMPD officers Butler, Chandler and Mack resigned in 1996 “after being
investigated for shaking down drug dealers,; ot again the IAD reports do not show any
sustained charges against them. Third, officdrd®t M. Baker was convicted in 1994 of “extorting
money from motorists by seizing guns and moneynfmotorists in return for not arresting them
or charging them with a crime,” and there westimony this scheme had been going on for ten
years._ld. Plaintiff states that Baks IAD file shows he waswestigated by the DEA from 1992
to 1994, had a sustained charge in 1994 whemntdeother unidentified officers prepared false
statements to the IAD regarding an incidentvimich a police pursuit rekad in an accident, and
in 1994 prepared a false report to cover up that a clerk had tested positive for cocain®0-IdL.
Finally, plaintiff states theAD file of former SLMPD officerBobby Lee Garrett “shows a similar
litany of allegations of misconduct” predating plirs arrest that wer@ot acted on by the Board
or SLMPD, but Garrett was not terminated and remained an officer until he was convicted many
years later of a felony arising from his corrupt practicesatidl.

Plaintiff asserts that the SLMPD’s custontofrupt practices is also demonstrated by IAD

statistics that show a dramatic increase in the number of sustained and unsustained charges of



“Conduct Unbecoming an Officer” during thgeriod between 1995 and 1997, the period
immediately leading up to and includin@jitiff's wrongful arrest and convictichPlaintiff states
that the number of such complaints increasehf85 sustained and unsustained complaints in 1995
to 167 sustained and unsustained complaini9@v, an increase of over 470% in two years. The
number of total charges of Conduct Unbecomingafbdisposition categories (including charges
that were “Exonerated,” “Unfounded,” or “Widrawn”) went from 36 in 1995 to 222 in 1997, an
increase of 616%. Similarly, pldiff states the number of total charges of Improper Performance
of Duty for all disposition categories, referringwiolations of Department administrative rules,
went from 13 charges in 1995 to 89 charges in 1997, an increase of approximately 685%.
Plaintiff argues that the IAD attempted to “conceal the scope of the problem” by
“systematically charging officers with non-specific violations to cover up the seriousness of the
misconduct and the scope of corruption” within the SLMPD, i.e., by charging officers with
“Violation of Department Procedures” instead of false reporting or corruption, as in the case of
former officer Baker. Plaintifalso points to the following evidea: (1) Sharp received a sustained
charge in 1995 for knowingly associating with a felon who was living on his property, but IAD
statistics for 1995 show no charges of “Knowinglgsociating with Criminals” and the charge
against Sharp was identified as a “Violatioh Department Procedure;” and (2) no IAD
investigations ever occurred with respect te #ix officers who left the department or were

convicted for corruption in 1994 and 1996.

4 The charge of “Conduct Unbecoming” refers to serious “criminal behavior” by officers,
including misdemeanor and felowmiplations. Nocchiero Dep. at 103-04. A finding that a charge
was “not sustained” is not an exoneration of tfiieer, but is defined athere being “Insufficient
evidence available to either prove or disprovedhegations in the complaint.” Rule 7, SLMPD
Manual. Instead, if the Complaint “was not basediact, as shown by the investigation,” the proper
finding is “Unfounded.” _Id.

10



Plaintiff also offers evidence that there w837 total charges for Violation of Department
Procedures between 1991-1997 and 643 total chdog€Conduct Unbecoming an Officer in the
same period, but no charges for violations dmedly indicating corruption, such as “False
Reporting” or “Accepting Anything of Value foPermitting/lgnoring lllegal Acts,” even in
situations where IAD records reflect sustained atiega that officers lied in reports or to the 1AD.
There were also no charges for “Use of Positio®ersonal Gain” or “Knowingly Associating with
Criminals” between 1991 and 1997. Plaintiff's estd@r. Wingo testified it does not appear the
SLMPD handled complaints seriously, based on the number that were sustained and the
uncharacteristically low number of violations regeokin multiple categories year after year, when
compared to other police departments of similar size.

Plaintiff contends the reasonable inferencila the IAD was “looking the other way” by
not using charges that accurately reflected copraattices by officers, such as false reporting and
accepting bribes, and instead lumped them under the vague headings of “Conduct Unbecoming” and
“Violation of Department Procedures.” Plaffiirgues this constitutes a department-wide custom
of intentionally concealing evidence of officer nasduct. Plaintiff states that under Rule 7 of the
Police Manual, the Inspector of Police decigddwether a complaint against an officer will be
sustained or not, and the Boaraidy informed about complaintghere (1) an officer is given 16
or more days disciplinary leave, disciplinary suspension or reduction in rank, or (2) an officer
declines to accept the recommended discipline and opts for a Board trial. Plaintiff contends that
because the Board never sees the vast majorigraplaints, even those that are sustained, “the

resultis the ‘blind eye’ described by the Court in Rohrbough [v, B@ll8 WL 4722742 (E.D. Mo.

Oct. 23, 2008)], in which, due to the policieddacustoms of the SLMPD, the corruption never

bubbles to the surface[.]” Pl.’s Opp. at 14.

11



The Board replies that the IAD “face sheets” on which plaintiff relies as evidence that the
SLMPD had a custom of failing to properly didaie officers for criminal conduct are inadmissible
hearsay and, even if considered, do not demoasttath a custom. The Board argues the evidence
is that the SLMPD fully investigates all Internal Affairs complaints by interviewing the complainant,
the accused officer and any witnesses and reviewing any physical or video evidence, and that the
burden of proof for adjudging guilt in an IAD investigation is a preponderance of the evidence.
Board Ex. |, Hayden Aff. 1 5-6, Board Ex. M, Nomalo Aff. 11 6-7. The Board asserts that prior
complaints must have merit to support the existence of a municipal custom, citing, R6gér3d
at 799, and the mere existence of previous complaints does not suffice to show a custom of
permitting unconstitutional misconduct, citing Mettl@65 F.3d at 1205. The Board argues that
even if the conclusions plaintiff draws from flaee sheets were correct, and even if the face sheets
were admissible, they do not support a pattern “sagtens and widespread as to have the force and
effect of law” as required to prevail ar§ 1983 municipal liability, as required by Rogés2 F.3d
at 799. The Board also asserts that plaint@¥glence concerning the six officers who were either
convicted or resigned in 1994 and 1996 consists solely of newspaper articles, which are “rank

hearsay” that cannot be consideredsammary judgment, citing Nooner v. Norri94 F.3d 592,

603 (8th Cir. 2010).

The Board also replies that plaintiff's statisti evidence fails to support his custom claim.
The Board argues plaintiff fails to show a pattroorrupt practices based on an increased number
of “Conduct Unbecoming” complaints in thears 1995 through 1997 because (1) plaintiff has no
evidence regarding the factual background of tils¢asined or unsustained complaints or to show
that the investigations or discipline were inadequate, (2) there is no showing the complaints had

merit, and (3) many of the complaints were utsned. The Board also argues that the lack of

12



complaints in the categories of “False Reporting” or “Accepting Anything of Value for
Permitting/Ignoring lllegal Acts” is not evidenceatiepartmental custom, and instead reasonably
leads to the opposite conclusion, that there was no pattern or practice of that type of misconduct
occurring.

The Eighth Circuit recently discussed the parameters of municipal liability under 8 1983
based on pervasive employee misconduct:

A plaintiff may establish municip&ibbility under § 1983 by proving that his
or her constitutional rights were violated by . . . misconduct so pervasive among
non-policymaking employees of the municipality ‘as to constitute a custom or usage
with the force of law.” Ware v. Jackson Cnty., M&50 F.3d 873, 880 (8th Cir.
1998) (quoting Monell v. Dep't of Soc. Serd36 U.S. 658, 691 (1978) (internal
guotation marks omitted)). “To establish a city’s liability based on its failure to
prevent misconduct by employees, the pl#imiust show that city officials had
knowledge of prior incidents of police misconduct and deliberately failed to take
remedial action.” _Parrist963 F.2d at 204. A plaintiff must establish (1) “a
continuing, widespread, persistent pattern of unconstitutional misconduct” by the
municipality’s employees, (2) to which lpgymaking officials were deliberately
indifferent or which policymaking official tacitly authorized after notice to the
officials of that misconduct, and (3) thatstom of deliberate indifference or tacit
authorization was a “moving force behin@ ttonstitutional violation.”_Thelma D.
v. Bd. of Educ. of St. Louj®934 F.2d 929, 932-33 (8th Cir. 1991) (quoting Jane Doe
“A” v. Special Sch. Dist. of St. Loui®901 F.2d 642, 646 (8th Cir. 1990)). A city
will be liable “only where a city’s inaain reflects a deliberate indifference to the
constitutional rights of the citizenry, such that inadequate training or supervision
actually represents the city’s ‘policy.Szabla v. City of Brooklyn Park, Miny486
F.3d 385, 392 (8th Cir. 2007).

Doe ex rel. Doe v. Gay/19 F.3d 679, 686-87 (8th Cir. Jup@, 2013), reh’'g en banc granted,

vacatedaff'd by an equally divided coyrNo. 12-2052 (8th Cir. Oct. 29, 2013) (en banc).

As a threshold matter, “At summary judgmehg requisite ‘genuine dispute,’ Fed. R. Civ.

P. 56(a), must appearadmissible evidence.”_Crews v. Monarch Fire Prot. Dist. F.3d __, 2014
WL 6435027, at *5 (8th Cir. Nov. 18, 2014) (cited casetted). The Board contends the IAD face

sheets are inadmissible hearsay, including doublsagaPlaintiff argues that the IAD face sheets

13



are admissible under either the business recogpérn to the hearsay rule, Rule 803(6), Fed. R.
Evid.; the public records exception, Rule 803(8a®admissions of a fig opponent, Rule 801(2).
With respect to Rule 803(6), plaintiff states face sheets were created by the SLMPD, maintained
in the ordinary course of its business, and were produced in response to plaintiff’'s discovery requests
for these specific documents maintained by itsoAlCaptain Hayden testified that IAD statistics
are created and kept in the regular coursh®fSLMPD’s business and are a normal part of the
police inspector’s responsibility to maintain. Bi&#f asserts that sustained IAD complaints are
admissions of a party opponent because sustairgognplaint against an officer clearly indicates
the SLMPD adopted and believed the complaifitetdrue, and the SLMPD authorized the IAD to
make the statements in IAD reds, on matters within the scope of its work for the SLMPD.
Plaintiff also asserts that IAD ahfiles, sustained complaints and statistics are admissible as public
records under Rule 803(8) because they constitute factual findings from a legally authorized
investigation into officer conduckEinally, plaintiff states that haill be able to provide admissible
evidence at trial of the criminal convictions amegdignations of the six officers for corruption in
1994 and 1996.

A party objecting to admission of public rede under Federal Rule of Evidence 803(8) or
business records under Rule 803(6) bears the burden to “prove inadmissibility by establishing
sufficient indicia of untrustworthiness” after the offering party has met its burden to establish the

foundational requirements of the exception. Shelton v. Consumer Products Safety CBATM'n

F.3d 998, 1010 (8th Cir. 2002). The Board’s assertion that the IAD face sheets are inadmissable
hearsay, as presented in its reply brief, is conclusory and not supported by citation to relevant case
law. The surresponse and surreply filed by thiégs however, primarily address the admissibility

of the IAD records. In its surreply, the Board argues the face sheets are not trustworthy under

14



Federal Rule of Evidence 803(6)(E) and 803(3){Bsed on both the source of information and
other circumstances. Specifically, the Board asgestgery difficult to tell from a face sheet alone
what misconduct was being alleged againstfAoes, much less what was sustained, and because
the information shown is so limited and the source and circumstances largely unknown, there is no
way to test the reliability or triworthiness of the information. &Board also asserts that because
the summaries include information received frarwitness or complaingnthat information is
double hearsay.

The evidence before the Court is that under SLMPD policy, IAD records of sustained
complaints are kept for five years, after which time all documents relating to the complaint are
destroyed except for the front cover sheet (i.e., the face shidet),"Administrative Reports
Transmittal Sheet.” The face sheets typically listtlame or classification of the first allegation
against the officer(s) involved, a short one- or two paragraph summary of the complaint, the IAD’s
recommended finding on the allegations (i.e., “sustained,” “not sustained,” “exonerated,” or
“unfounded”), and any resulting disciplinary omartive action. The face sheets do not show the
extent of the investigation, anyflings of fact, or the names oassifications of other allegations
lodged against the officer. Thadiings that appear on the face sheets are entirely summary, and do
not provide any facts or identifying informatiabout the underlying allegation(s). Although there
are variations among the documents, a typical finding is as follows:

Recommendation: Allegation A: [officer name] - Sustained - written reprimand

Allegation B: [officer name] - Not Sustained
Allegation C: [officer name] - Sustained - one day suspension

As aresult, itis impossible to determine withtagty from a face sheet alone exactly what conduct

was being alleged, much less what charge was sustained.

15



The Board did not cite any case law holdingtttAD reports are hearsay, and it appears
most courts have concluded that at least portadné\D reports fall within either the business
records or public records exceptioihFederal Rule of Evidence 803Although the evidence here
consists of IAD face sheets as opposed to repbe€;ourt concludes the face sheets are admissible
as business records under Rule 803(6). These dots@re official SLMPD records made and kept
in the regular course of bussgeby SLMPD personnel with knowledgetbé facts, at or near the
time of IAD investigations into complaints agaiss MPD officers. Although the lack of detail and
omissions from the IAD face sheets limit their evidentiary value as discuisedhe Court finds
the face sheets have sufficient idiof trustworthiness to lm®nsidered on summary judgment on

the issue of a departmental custom with respedffitwer discipline, as they do indicate the general

>  Seee.q, Dobyns v. United State$18 Fed. Cl. 289, 307 n.26 (F&l. 2014) (concluding IAD
reports of Bureau of Alcohol, Tobacco and Firearfall within the excefion to the hearsay rule

for public records and reports.”); Johnson v. City of Youngstown, Qifib4 WL 667636, at *8
(N.D. Ohio Feb. 20, 2014) (concluding evidenceAb investigative files was not hearsay and was
admissible under either business or public record exceptions); Mapp v. V2®ISWL 5350629,

at *1 (S.D. Ga. Sept. 23, 2013) (Internal Affairs investigation report falls under public records
exception to general hearsay exclusion); Smith v. Di6A3 WL 1651813, at *1 (M.D. Fla. Apr.

16, 2013) (“factual findings” in Internal Affairs reports are generally admissible under the public
records exception to the hearsay rule, Fedewd. 803(8), although summaries of interviews
contained in the reports were double hearsaycinaid not be admitted at trial or considered on
summary judgment); Murphy v. Metropolitan Transp. AuB©09 WL 1044604, at *2 (S.D.N.Y.
Apr. 14, 2009) (Internal Affairs file was not &rsay under Rule 803(8)); Escobar v. City of
Houston 2007 WL 2900581, at *13 (S.D. Te&ept. 29, 2007) (Internal Affairs investigatory file

fell under Rule 803(8)(A) and (B); Internal Afifainvestigation report fell under Rule 803(8)(C));
Rodriguez v. City of Houstqr250 F.Supp.2d 691, 700 n.2 (S.D. Tex. 2003) (Internal Affairs report
contained “factual findings resulting from an investigation made pursuant to authority granted by
law,” Fed. R. Evid. 803(8), and was adsible); Owens v. City of Philadelph@&F.Supp.2d 373,

377 n.3 (E.D. Pa. 1998) (Internal Affairs repodntaining withess accounts that were credited in
the conclusion of the investigator’s report svg@missible as public records under Rule 803(8)(C);
because the statements were iterated in suppibrt afvestigator’s conclusion, they were “factual
findings” under the Rule); Puglise v. Cobb County,@&.Supp.2d 1172, 1177-78 (N.D. Ga. 1998)
(Internal Affairs report could be considered on summary judgment); Bosley v. ,Fis®er WL
123823, at *3 (D. Kan. 1992) (Internal Affairs repsetting forth factual findings exonerating was
excepted from hearsay prohibition as a public record).
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nature of complaints against officers and shosvfthal outcome as determined by IAD. Further,
to the extent the IAD face sheets contain hearsay, the Court does not consider them.

The newspaper articles plaintiff offers concerning the six officers who allegedly resigned
and/or were convicted for criminal conductli®94 and 1996 are indeed “rank hearsay.” Crews
F.3d __, 2014 WL 6435027, at *5. Because the Court cmnstider the evidence in the light most
favorable to the non-moving party, it will consider this evidence on summary judgment based on
the reasonable likelihood plaintiff can produce at,thiam public records or otherwise, admissible
evidence about these six former officérs.

The Eighth Circuit “has helthunicipalities lidble under_Monellvhen the plaintiffs have

produced evidence of prior complaints sufficimmtlemonstrate that the municipalities and their
officials ignored police misconduct.” Mett|e65 F.3d at 1205. “Evidence that a police department
failed to investigate previous incidesisilar to theincident in question may support a finding that

a municipal custom exists[.]”_ldemphasis added). In Rohrbough v. HAll08 WL 4722742, at

*13 (E.D. Mo. Oct. 23, 2008), involving claims ofle brutality, the plaintiff provided evidence

of 322 complaints of physical abuse against thIBD in the five years prior to the 2002 incident

at issue, but only one complaint was sustained. Judge Webber found the Board had “either
intentionally or unwittingly created an insulatingi@r which prevents notice of complaints from
reaching” it because complaird$ physical abuse onlgeached the Board if (1) a punishment of

more than fifteen (15) days suspension was i@y the Inspector of Police and approved by the

® Asaresult of this ruling, the Court newd address whether the IAD face sheets are admissible

as public records under Federal Rule of Evidence 803(8), or as admissions of a party opponent.

" The undersigned presided over the 1994 federal criminal case against former SLMPD police
officers Finerson, McFerren and Billups. Sémited States v. Finerson, et, &llo. 4:94-CV-171

CAS (E.D. Mo.). _SealsoUnited States v. Reginald Chandlér©8-CR-32 RWS (E.D. Mo.)
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Chief of Police, or (2) a non-probationaificer requests a Board trial. _Rohrbou@008 WL
4722742, at *11.

In the instant case, the evidence is that the same procedures were in place in 1991 through
1997 as were described in Rohrbough that case, Judge Webber held that although Mr.
Rohrbough introduced evidence of numerous comislaoh excessive use of force filed against
officers, he had no evidence the Bohadl notice of the complaints. lat *11. In fact, as in this
case, the plaintiff produced evidence the Boardioatbtice of the complaints. IdAs a result, the
Board was entitled to summary judgment on Rohrbough’s claim based on the existence of a
municipal custom._RohrbougB008 WL 4722742, at *11.

In contrast, in S. L. ex rel. LendermanSt. Louis Metropolitan Police Department Board

of Commissioners2012 WL 3564030, at **9-10 (E.D. Mo. Aug. 17, 2012), which concerned an

incident of unlawful arrest and false repogtifrom 2010, Judge Jackson found sufficient evidence
existed from which a jury could find the Boarddhaotice of and ignored a widespread pattern of
unlawful arrest and false reporting. In Lendernthe plaintiff submitted 19 IAD investigation
reports from the preceding five-year period in viareccharge of false reporting was sustained, and
also 23 instances of false reporting during the gameeperiod in which officers were found to have
submitted false reports to conceal unlawful conduct, but no IAD investigations were corfducted.
Id.

Here, plaintiff does not offer evidence theaBd had notice of defendants Carr or Sharp’s
bad conduct prior to plaintiff's arrest, or thahet officers had sustained or unsustained complaints

concerning false testimony to prosecutors otriat, stealing from crime scenes, or planting,

8 The additional 23 instances were based on newspaper reports.
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suppressing or otherwise manufacturing evidence. Plaintiff's case rests most strongly on 32
sustained IAD complaints from a seven-yearqubpreceding his arrest, but those complaints are
dissimilar from the claims in this case @@e of them concerned officers testifying falsely to
prosecutors or at trial, stealing from crime scenes, or planting, suppressing or otherwise
manufacturing evidence.Plaintiff does not have evidentieat the SLMPD did not investigate
complaints, and instead relies on his expert’s testimony that the disposition of the complaints
indicates the SLMPD did not adhere to its discipline code and was too lenient, leading officers to
conclude they could engage in illegal behaviohaiit fear of reprisal or correction, and that the
SLMPD hid evidence of corruption by reportingwalaints using general categories of “Conduct
Unbecoming” and “Violation of Departmental Policies” instead of specific categories.

The Court concludes the Board is entitledstonmary judgment on plaintiff's municipal
custom claim. When the evidenceiswed in the light most favorébto plaintiff, the 32 dissimilar
sustained complaints from 1991 through 1997 thedevidence of the seven officers who were
convicted or resigned in 1994 and 1996, do not show the existence of a continuing, widespread,
persistent pattern of unconstitutional misconduct for false reporting, stealing from crime scenes,
planting evidence or otherwise manufacturing evidence, that the Board had notice of but ignored.

The Court also finds that the IAD face slsefeir the 32 prior sustained complaints do not
provide a factual basis for plaintiff's expertpinion that the SLMPD had a custom of failing to
follow its own discipline code and adequately ghBoe officers for misconduct. It is not possible

to determine the IAD’s fact findings or the natoféhe sustained charges from the face sheets, as

°  The Board states thi4 of the 32 complaints concemoney or property going missing from

a property room or office at the SLMPD, amst of those were sustained against unknown
“employees,” not officers; 9 complaints concern off-duty criminal conduct (5 assaults, 2 DUIs, 2
leaving the scene of an accident); and at [2asbre involved civilian employees, not officers.
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the expert admittetf. As a result, Dr. Wingo’s opinion that SLMPD discipline was inadequate and

led to a culture of unconstitutional acts is speculation and conjecturé.ivBeev. Schenck700

F.3d 340, 357 (8th Cir. 2012) (rejecting as “speculation and argument” plaintiff's allegation that
supervision was inadequate because sheriff did not discipline his employees for possible
mishandling of evidence). Similarly, plaintiff'sebry that it is reasonablo infer the Board hid
evidence of false reporting and manufactuevadence by categorizing it as “Conduct Unbecoming
an Officer” or “Violations of Department Pradares” is speculation, which cannot be a basis for
municipal liability and is insufficiertb withstand summary judgment. Seeers, 700 F.3d at 357.
Plaintiff's statistical evidence of an increas “Conduct Unbecoming” complaints filed in
the period 1995 through 1997 also cannot supporhhisicipal custom claim because he has no
evidence regarding the factual background of arth@tomplaints, sustained or unsustained. As
aresult, he cannot show the complaints had mregite similar enough to the conduct at issue in this
case to put the Board on notice, or that the investigations conducted or discipline imposed were
inadequate. In the absence of such evidencenigre existence of previous citizens’ complaints
does not suffice to show a municipal custompermitting or encouraging” unconstitutional
misconduct. _Mettlerl65 F.3d at 1205.
The fact that the Board wassulated from and only learned of complaints in limited
circumstances cannot by itself be a basis for § 1983 liability. In the Rohrbodgbenderman

cases, in addition to evidence that the Board was insulated from the complaint process, there was

10 For example, plaintiff's statementathdefendant Sharp was found guilty of knowingly

associating with a felon cannot\erified from the IAD face sheet for that complaint, and therefore

it cannot be determined that the SLMPD did ndofeits own discipline code in imposing Sharp’s
punishment. Similarly, plaintiff's assertion that sustained complaints concerning “missing money”
actually reflected criminal charges of stealifay, which termination was the proper punishment,
cannot be verified by reference to the face sheets.
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also evidence of prior, similar complaints taduld have put the Board on notice of widespread
misconduct had it not been so insulated. No swethence of numerous, prior similar complaints
exists here, so there is no feggue as to notice. Further, assuming the Board had notice of the seven
officers who resigned or were convicted in 1288 1996, plaintiff has not established that their
conduct was sufficiently similar to Carr and Sharp’s in this case, as the seven were accused of armed
robbery of drug dealers and drug trafficking @Ex. 10), shaking down drug dealers on the street
(Pl’s Ex. 11), and extorting money from motorists found in possession of guns (Pl.’s Ex. 12).
Although those actions fall within the generalecgiry of police corruption, there was no evidence
of false testimony, stealing from a crime sceng@lanting or manufacturing evidence as is present
in this case. Further, plaintiff does not makshowing of a “priopattern of unconstitutional
conduct that is so ‘persistent and widespread’ dmte@ the effect and force of law.” Andrews v.
Fowler, 98 F.3d 1069, 1076-77 (8th Cir. 1996) (quoting Mgr&3i6 U.S. at 691). If plaintiff's
theory of municipal liability were accepted basedthe evidence presented, any type of violation
of constitutional rights by SLMPD officers duritige years leading up to 1997 could constitute a
municipal custom.

Finally, even if there were aern of false reporting, stealing from crime scenes, or planting
or otherwise manufacturing evidence, plaintiff so@t have any evidence the Board had notice of
it, as required to establish liability based on a municipal customM8&itler, 165 F.3d at 1204. As
in Rohrboughthe evidence is to the contrary because plaintiff's own evidence and arguments are
that the Board was insulated from citizen cormifa As a result, the Board’s motion for summary

judgment should be granted on plaintiff's municipal custom claims.
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B. Count IV - Failure to Train and Supervise Claims

In Count IV, plaintiff asserts § 1983 claims agsithe Board based on its failure to train and
supervise Carr and Sharp. The Board moves for summary judgment arguing there is no evidence
to support its liability based on either a failure to train or a failure to supervise.

i. Failureto Train
The Supreme Court has held “there are limgedumstances in which an allegation of a

‘failure to train’ can be the basis for liability under § 1983.” City of Cant@® U.S. at 387.

“[T]he inadequacy of police @&ining may serve as the basis for 8 1983 liability only where the
failure to train amounts to deliberate indifferencntorights of persons with whom the police come
into contact.” _Id.at 388. “A municipality’s culpability for a deprivation of rights is at its most

tenuous where a claim turns on a failure to train.” _Connick v. ThomA8dnS. Ct. 1350, 1359

(2011). To establish a failure to train claim, aipliff must show that the defendant had notice its
procedures were inadequate and likely tolteswa violation of constitutional rights. Séaty of
Canton 489 U.S. at 396 (O’Connor, J., concurring). Aufi@ to train claim may also arise from a
pattern of constitutional violations that puétmunicipality on notice its employees’ responses to
a regularly recurring situation are insufficient tofect the constitutional rights of its citizens. Id.

at 397 (O’'Connor, J., concurring); seéisoThelma D. ex rel. Delores A. v. Board of Educ. of City

of St. Louis 934 F.2d 929, 934-35 (8th Cir. 1991).
In support of its motion for summary judgment, the Board submits evidence that from 1980
until 1995 the SLMPD Police Academy training was four months long and contained blocks of

instruction in areas including constitutional law, anal investigations, patrol, traffic, juveniles,

1 Defendant Carr joined the SLMPD in 1986, defendant Sharp in 1989.
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first aid, physical fitness, Special Orders and the Police Manual, and report writing. The
constitutional law block included instruction on coefidial informants, narcotics, how to apply for

and execute search warrants, and courtroom testimony. Since at least 1980, part of the Police
Academy training has involved active Narcoticsadfs and officers with experience in narcotics
investigations speaking to Academy recruits reigarthat type of investigation. After graduation

from the Academy, SLMPD officers are requiredcattend annual training on a variety of topics
related to police work, and acknowledge receipt of changes to policy and Special Orders.

The Board also submits evidence that defen@amt attended training every year from his
Academy graduation until his resignation frore ®LMPD. Carr’s training included Courtroom
Procedures (11/15/93), Courtroom Testim@hy/23/2004), Gangs & Drugs (7/14/1992), Ethics
Training (4/5/1995), Search Warrant Prepiara (11/08/1996), Search Warrant/Raid Training
(8/29/1995), Surveillance (4/29/1997) aRacial Profiling (4/2/2002, 2/26/2003, 11/23/2004,
12/14/2005, 11/17/2006, 12/06/2007, 4/15/2008). Defer@faarp also attended training every year
from his Academy graduation until his resignation. Sharp’s training included Cultural Diversity
(2/20/1992), Gangs and Drugs (7/14/1992), EtAicmning (4/05/1995), Search Warrant/Raid
Training (8/29/1995), Search Warrant PreparaiL1/08/1996), Surveillance Course (4/29/1997),
and Racial Profiling (5/22/2002, 10/20/2003, 10/02/20@614/2007). The Board also submits the
lesson plans from its constitutional law and criminal investigation training with its reply
memorandum.

In order for his failure to train claims survive summary judgment, plaintiff must provide
evidence the Board was on notice its training procediwese inadequate and likely to result in

a violation of constitutional rights.” Thelma,®34 F.2d at 934. As sttt above, there are two

ways plaintiff may prove notice. “First, notice ynbe implied where failure to train officers or
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employees is so likely to result in a violation of constitutional rights that the need for training is
patently obvious.” Id.Second, “a pattern of constitutionabhdtions could put the municipality on
notice that its employees’ responses to a reguladyrring situation are insufficient to protect the
constitutional rights of its citizens.” ldt 935.

Plaintiff argues the SLMPD training procedarwere inadequate because there was no
indication of ongoing ethics training in the pansel files of the officers, even though Carr and
Sharp had prior serious allegations of misconduct based on unsustained complaints filed in May
1995 and August 1997. Plaintiff also argues thatBbard has failed to demonstrate the actual
content of the training Carr and Sharp receivedhiCourt notes plaintiff did not develop this
argument further or offer any other evidence in his surresponse after the Board submitted
constitutional law and criminal investigation lesson plans with its reply.

The Court concludes there is no evidentiargi®éor determining that the training offered
by the SLMPD was constitutionally deficient oridenced deliberate indifference to the rights of
citizens. The evidence indicates that Carr and Sharp received significant initial Police Academy
training and yearly ongoing training. In light thfe regular law enforcement duties of a police
officer, plaintiff cannot establish that there wasgently obvious need for additional ethics training
to instruct Carr and Sharp notdéfer false testimony or prepaia@se reports, steal property from

a crime scene, plant evidence or otfise manufacture evidence. Complairers, 700 F.3d at 356

(no “patently obvious need” existed to train employees whose job was to “identify, document,
collect, and preserve evidence from crime scenes” not to fabricate evidence); A& &uwad at
1076-77 (where officer raped and sexually assdwtemen, two weeks ain-the-job training with
another officer and attendance at the police academy within one year of employment was

constitutionally adequate training and there was @oeiptly obvious need . . . to specifically train
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officers not to rape young women.”); Williams-El v. Johns®m2 F.2d 224, 230 (8th Cir. 1989)

(finding training was adequate against a chargxoéssive force and denial of medical care where
the city provided on-the-job training and required attendance at the police academy).

Plaintiff also does not present evidence sudfitito establish liability based on a pattern of
constitutional violations putting the Board on notice that its officers’ responses to a “regularly
recurring situation are insufficient to protect the constitutional rights of its citizens.” TheJma D.
934 F.2d at 935. As discussed abwith respect to plaintiff's municipal custom claim, neither Carr
and Sharp’s disciplinary history nor that oetBLMPD police force as a whole demonstrates a
pattern of testifying falsely or preparing false reports, stealing property from a crime scene, or
planting or otherwise manufacturing evidence, thasted prior to the time of plaintiff's arrest.
Finally, again as discussed with respect tonpiffiis custom claim, plaintiff has not introduced
evidence that the Board had notice of the citicemplaints filed prior to plaintiff's arrest, but
instead presented evidence that the Board dithana¢ such notice. For these reasons, the Board
is entitled to summary judgment on plaintiff's failure to train claims.

ii. Failureto Supervise
“Under 8§ 1983, ‘a claim for failure to supervise requires the same analysis as a claim for

failure to train.” _Robinette v. Jone476 F.3d 585, 591 (8th Cir. 2007) (citing Liebe v. Noytdsi/

F.3d 574, 579 (8th Cir. 1998)). Neither claim can succeed without evidence the municipality
‘[rleceived notice of a pattern of unconstitutional acts committed by [its employees].” Parrish v.

Ball, 594 F.3d 993, 1002 (8th Cir. 2010).” Atkbn v. City of Mountain View, Mp709 F.3d 1201,

1216-17 (8th Cir. 2013). A failure to supervise claim may be maintained only if a defendant
demonstrated deliberate indifference or tagthorization of the offensive acts. Lieh&7 F.3d at

579.
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The Board moves for summary judgment on plaintiff’s failure to supervise claim, arguing
the evidence does not show a pattern of miscoraiutite part of Carr and Sharp or other SLMPD
officers as a whole prior to plaintiff's arrest saiéint to support a failure to supervise claim. The
Board asserts that in the absence of such a pattern, it could not have been on notice or have been
deliberately indifferent to the rights of persamish whom SLMPD officers came into contact.

Plaintiff responds that the Board failed to adequately supervise the SLMPD by having an
insulating barrier that prevents notice of compldirds being provided to it, as complaints against
officers only come to the Board’s attention if (1) a punishment of more than fifteen (15) days
suspension was imposed by the Inspector of Polices and approved by the Chief of Police, or (2) a
non-probationary officer requests a Board triahimIff quotes Judge Webber’s statement that the
Board “has either intentionally or unwittingly credtan insulating barrier which prevents notice
of complaints from reaching the Commissioner Defendants. This is tantamount to turning ‘a blind
eye’ which can be the basis for supsovy liability under 42 U.S.C. 81983.” Rohrboyg@d08 WL
4722742, at *11.

Plaintiff argues that this “insulating barrier” created a situation in the SLMPD “where a
culture of illegality and mendacity was allowed touvh; a culture in which stealing by officers was
overlooked and ignored, in whiche Department’s own disciplinary code was ignored, and in
which charges relating to false reportingidacorrupt practices were down-played and
white-washed.” Pl.’s Opp. at 8n support of this argument, pidiff relies on the same evidence
he offers in support of his municipal custoraigis, specifically the 32 sustained complaints from
the seven years prior to plaintiff's arrest, theeseofficers who resigned arere convicted in 1994
and 1996, his expert’s opinion testimony concerning the inadequacy of discipline, the SLMPD’s

failure to adhere to its disciplinary code and the resulting culture of criminality in the SLMPD, and
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the “cover up” of complaints relating to corruption by failing to identify and report them in the
appropriate categories.

For the same reasons discussed above with respect to plaintiff's municipal custom claim, this
evidence is insufficient to show that a genuine issmeadérial fact exists with respect to plaintiff’s
failure to supervise claim. As previously stated, unlike Rohrbaogthich 322 citizen complaints
of physical abuse were filed but only one wastaimed in the five years preceding Rohrbough’s

arrest, and unlike S.L. ex rel. Lendermamwhich 19 sustained complaints of false reporting and

23 additional instances of false reporting took pladberfive years prior to the plaintiff’s injury,
here there were no prior sustained complamfitsimilar misconduct, ., false reporting, false
testimony, stealing from crime scenes, plantingevce or otherwise manufacturing evidence. As
a result, plaintiff cannot establish an issueaat fas to whether the Bad turned a “blind eye” to
complaints that would have ginét notice of similar officer misconduct. The Board’s motion for
summary judgment should be granted on plaintiff's failure to supervise claim.
V. Conclusion

For the foregoing reasons, the Court concludes that the Board’s motion for summary
judgment should be granted in all respects.

Accordingly,

IT ISHEREBY ORDERED that defendants Slay, Battle-Turner, Gray, Lee and Irwin’s

Motion for Summary JudgmentGRANTED. [Doc. 200]
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An appropriate partial judgment will accompany this Memorandum and Order.

Ol (f Sor—

CHARLESA. SHAW
UNITED STATESDISTRICT JUDGE

Dated this__2ndday of December, 2014.
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