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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

ERNEST SPEER, )
Petitioner, : )
VS. )) Case No. 4:12CV2220 ACL
IAN WALLACE, ))
Respondent. : )

MEMORANDUM AND ORDER

This matter is before the Court on the Petittbrnest Speer for a Writ of Habeas Corpus
under 28 U.S.C§ 2254.

I. Procedural History

Speer is currently incarcerdtat Southeast Correctionali@er in Charleston, Missouri,
pursuant to the Sentence and Judgment of theiC@ourt of the City of St. Louis, Missouri.
(Respt’s Ex. B at 150-55.)

On December 3, 2008, a jury found Speer guilty of murder in the first degree and armed
criminal action. (Respt's Ex. A at 534.) Thauct sentenced Speer to consecutive terms of life
imprisonment without parole for the murdertine first degree offense and life imprisonment for
the armed criminal action offensgRespt’s Ex. B at 150-55.)

Speer raised two points on direqipeal of his convictions. (Respt’'s Ex. D.) In his first
point, Speer argued that the kré@urt erred in overruling Speer&bjection to the testimony of
state witness Tina Schniepp-Baltble victim’s sister, about an incident between Speer and the
victim in the St. Charles County Courthouskd. at 11-12. In his secommbint, Speer argued that
the trial court plainly erred in overruling SpaeMotion to Suppress Statements and admitting

into evidence his alleged statement that he deserved to die because of what he hdd. ddane.
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13-14. On October 20, 2009, the Missouri CourtApipeals affirmed Speer’'s convictions.
(Respt’s Ex. F.)

Speer filed gro se motion for post-conviction reliafinder Rule 29.15. (Respt’'s Ex. H at
4-29.) After appointment of counsel, Speerdit;m amended post-conviction relief motion and
request for evidentiary hearing, in which he gdélé the following ineffective assistance of counsel
claims: (1) trial counsel had an aat conflict of interest(2) trial counsel faild to call Speer to
testify at trial in his defense aftee indicated a desire testify; (3) trial cousel failed to subpoena
and call Norman Showers and Ricky Fields as alitnegses at trial; and (4) trial counsel failed to
subpoena and call Melissa Lee asitmess at trial. (Respt’'s Exal 1-46.) Speer also filed a
Motion for Change of Judge or [@usalification, in which he argued that he could not have a fair
and impartial post-conviction proceeding befdvelge John Garvey based on Judge Garvey’s
comments at Speer’s sentencing hearimd. at 35-39. Speer’s Motion for Change of Judge was
denied, but his request for andentiary hearing was grantedd. at 40. An evidentiary hearing
was held on Speer’s motion on November 5, 200@hath Speer, trial counsel, Norman Showers,
Ricky Fields, and Melissa Lee testified. (BésEx. G.) On November 30, 2010, the motion
court denied Speer’'s amended motiold. at 42-52.

Speer raised five points inshappeal from the denial of gasonviction relief. (Respt’s
Ex. J.) In his first point, Speer argued ttieg motion court abused its discretion in denying
Speer’s request for a change of juddel at 15. In his second point, Speer argued that he was
denied his right to conflict-freeoainsel and effective assance of counsel that trial counsel had
an actual conflict of interestld. at 16. In his third point, Speargued that he was denied
effective assistance of counsel when trial coufaskeld to call Speer to testify at trial in his
defense after he indicated a desire to do kb.at 18. In his fourth pat, Speer argued that he

was denied effective assistance of counsel vii@incounsel failed to subpoena and call Norman
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Showers and Ricky Fieldsld. at 19. In his fifth point, Speergured that he was denied effective
assistance of counsel when trial counsel faibesibpoena and call Melessee as a witness at
trial. 1d. at 20. The Missouri Court of Appeals affied the decision of the motion court.
(Respt’s Ex. L.)

Speer filed the instant #@®on on November 30, 2012. (Doc. 1.) Speer raises the
following grounds for relief: (1) the trial courtred in overruling his objeidn to the testimony of
Tina Schniepp-Babel regarding iacident between Speer and the victim in the St. Charles County
Courthouse; (2) the trial courtgahly erred in overruling Speerfdotion to Suppress Statements
and admitting his statement “After what I've done, | don’t deserve to live”; (3) the motion court
abused its discretion in denying Speer’s regioesa change of judge based on Judge Garvey’s
comments during sentencing; (4)\Wwas denied his right to cdidt-free counsel and effective
assistance of counsel in that trial counsel haactumal conflict of interes{(5) trial counsel were
ineffective when they failed to cépeer to testify at trial in his fimse after he indicated a desire
to do so; (6) trial counsel weigeffective when they failed tsubpoena and call Norman Showers
and Ricky Fields as alibi witisses at trial; and (7) trial counse¢re ineffective for failing to
subpoena and call Melissa Lee as a witness at trial. (Doc. 1.)

On April 1, 2013, Respondent filed a Respots©rder to Show Cause, in which he
argues that Grounds One and Two are procedutafiyulted, and all of Speer’s claims fail on
their merits. (Doc. 9.)

II. Facts

The sufficiency of the evidence is not in digp. The Court’s summary of the facts below
is taken directly from the decision of the Missi Court of Appeals affirming the denial of
post-conviction relief. (Respt’'s Ex. L at 2-3)

Speer and Sara Speer (“Victim”) were married in 2002. In December 2006, problems
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began in the marriage. Victim’s sister, TindhBiepp-Babel, who is an attorney, helped Victim
file for divorce. While at the St. Charle®ahty Courthouse in conntaan with the divorce,
Speer and Victim had an argument, during which Speer lunged at \dictirthreatened to hurt
her. Both Speer and Victim were employedatco Foods, a wholesdiaod distributor located
in the City of St. Louis. Speer normally $&at his work around 3:30 @:00 a.m. and Victim
normally started work around 8:00 a.m.

On October 24, 2007, Victim entered the parkotgf Tocco Foods at approximately 8:00
to 8:10 a.m. Shortly after Victim arrived work, two Tocco Food employees, Joe Mowry
(Mowry) and Peter Tocco (Tocco), heard a screachtwo gunshots. Mowry called 9-1-1 while
Tocco went to the front dock to investigat@occo found Speer sitting on a bench on the front
dock smoking a cigarette. Tocco asked Speer fdaed a noise and Speer stated that the noise
was probably a truck backfiring twice. Tocco wbatk inside but, after discussing the noise
with Mowry, went back outside to take anothimyk. Tocco found Victim dead in the parking lot.
Victim had been shot twice.

Shortly thereafter, Speer wasen leaving the “paper room,” a room where Tocco Foods
stored paper and chemicals. Police ofcggarched the premises and found a gun, two
magazines, and cartridges hidden behind a freezer in the “paper room.” Ballistics testing
indicated that spent casings found at the scenerandf the bullets recovered from Victim’s body
were fired from the gun found in the paper rooi8peer’'s DNA was recovered from the gun’s
trigger and grip.

The jury convicted Speer on both counts arddburt sentenced Speer to two consecutive

life sentences whiout the possibility of parole.
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[ll. Standard of Review

A federal cours power to grant a writ of habeasrpus is governed by 28 U.S.§.
2254(d), which provides:

(d) An application for a writ of habeasrpus on behalf of a person in custody

pursuant to the judgment of a State couatlsiot be granted ith respect to any

claim that was adjudicated on the meiitsState court proceedings unless the

adjudication of the claim-

(1) resulted in a decision thatas contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

28 U.S.C§ 2254(d).

The Supreme Court construed Section 2254(d\Viliams v. Taylor, 529 U.S. 362
(2000). With respect to tifeontrary td language, a majority of theoGrt held that a state court
decision is contrary to cldgrestablished federal lafif the state courtraives at a conclusion
opposite to that reached by [the Supreme Court] on a question 'obtaifvthe state court
“decides a case differently than [the] Court basa set of materially indistinguishable fatts.
Id. at 405. Under thtunreasonable applicatibprong of§ 2254(d)(1), a writ may issue‘ithe
state court identifies the correct govegilegal rule from [the Supreme Cdsftcases but
unreasonably applies [the principle] teetfacts of the partidar state prison&r case. Id.
Thus,“a federal habeas court making thereasonable applicatiomquiry should ask whether
the state coud application of clearly establishéelderal law was objectively unreasonable.
Id. at 410. Although the Court failed to specifically defifadjectively unreasonableijt

observed that'an unreasonable application of fedelal is different from an incorrect

application of federal law. Id. at 410.
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IV. Procedural Default

Respondent contends that Speercedurally defaulted @unds One and Two by failing
to preserve these claims for review on diregtesgb. In Ground One, $pr argues that the trial
court erred in overruling his objgen to the testimony of Victim’sister regarding an incident
between Speer and Victim in the St. Cha@esinty Courthouse. In Ground Two, Speer argues
that the trial court plainlgrred in overruling Speer’s Motion to Suppress Statements and
admitting his statement “After whive done, | don’t deserve to live.”

“Ordinarily, a federal coumreviewing a state conviction in a 28 U.S.C. § 2254
proceeding may consider only those claims whiehgétitioner has presented to the state court
in accordance with state procedural rule#\fnold v. Dormire, 675 F.3d 1082, 1086—87 (8th
Cir. 2012) (quotation marks omitted). “In Missowriclaim must be presented at each step of
the judicial process to avoid default.Id. at 1087.

Until recently, there was a splitithin the Eighth Circuit regarding whether plain-error
review by a state appellate court waived acpdural default, and courts were permitted to
choose which line to follow.Clark v. Bertsch, 780 F.3d 873, 876 (8th Cir. 201%®p(nparing
Toney v. Gammon, 79 F.3d 693, 699 (8th Cir. 1996) ardyesv. Lockhart, 766 F.2d 1247, 1253
(8th Cir. 1985) (state court's plain-erroviev does not excuse procedural defanith Thomas
v. Bowersox, 208 F.3d 699, 701 (8th Cir. 200@gnnister v. Armontrout, 4 F.3d 1434, 1445n. 6
(8th Cir. 1993) an\Villiamsv. Armontrout, 877 F.2d 1376, 1379 (8th Cir. 1989) (state court's
plain-error review permits federal revigw In 2011, the Eigtt Circuit, sittingen banc,
directed that, in the event of an intra-circuit spliture panels were to “determine and follow the
earliest precedent.”ld. (citing Mader v. United Sates, 654 F.3d 794, 800 (8th Cir. 2011)).

The Court then determined that the earliestradling panel opinion on theffect of plain-error
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review isHayes, which held that such claims areopedurally defaulted and unreviewable,
absent cause and prejudicéd. (quoting Hayes, 766 F.2d at 1253).

The Missouri Court of Appeals found that Spkled to preserve the claim raised in
Ground One for review by not propgraising it in his motion for new trial, and limited their
review to plain error review. @pt's Ex. F at 2-3.) Speer amued on direct appeal that he
failed to preserve the claim contained iro@md Two by not objecting when the state introduced
his statements into evidence, and soughhpaior review only. (Respt’'s Ex. D at 13-14,
21-22.) The court accordingly reviewed this claimgtain error. (Respt's Ex. F at5.)

Speer does not attempt to excuse hisg@daral default on the basis of cause and
prejudice or manifest injusticeThus, Speer’s claims in Groun@sie and Two are procedurally
defaulted.

V. Speer’s Claims

As previously noted, Speer asserts say®unds for relief. The undersigned will
discuss Speer’s grounds for relief in turn.
1. Ground One

Speer argues that the tr@urt erred in overruling higbjection to the testimony of
Victim’s sister regarding an incident betwe®gpeer and Victim in the St. Charles County
Courthouse. Speer contends that admissidheofestimony regarding§peer’s alleged prior
misconduct violated his right gtue process. The Court hasealdy found that this claim is
procedurally defaulted. fails on its merits as well.

As the Supreme Court has emphasized, fibithe province of a teral habeas court to
reexamine state-court determinations on dtatequestions,” such as the admissibility of
evidence at trial. See Estellev. McGuire, 502 U.S. 62, 68 (1991). “In conducting habeas
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review, a federal court is limited deciding whether a convictiativlated the Constitution, laws,
or treaties of the United Statesfd. Evidentiary issues can, however, form the basis for habeas
relief if the error constitutes andependent constitutional violationSee Boundsv. Delo, 151
F.3d 1116, 1119 (8th Cir. 1998). “A state couetgdentiary rulings can form the basis for
federal habeas relief undeetdue process clause only whbay were so conspicuously
prejudicial or of such magnitude as to fatafifect the trial and depre the defendant of due
process.” Id. (quotingParker v. Bowersox, 94 F.3d 458, 460 (8th Cir. 1996)). To meet this
standard, a petitioner must show a reasonable piipahat the evidentiar errors affected the
trial’'s outcome. See Meadows V. Delo, 99 F.3d 280, 283 (8th Cir. 1996).

At trial, Victim’s sister,Ms. Schniepp-Babel, testified avBpeer’s objection that the
following occurred at the S€Charles County Courthouse:

[Victim] and | were walking toward ther8t floor, and we ran into [Speer] and

his—[Speer] and his attorney, Amandarett. And [Victim] and he were

talking, and he was becomingpre agitated and got very angry and kind of lunged

forward at her and said he was goindhtot her. Whereupon [Victim] was very

scared, and she—I kind of pushieer back away from him.

[Defense Counsel]: And what, if anytig was done to get the defendant away
from her?

[Ms. Schniepp-Babel]: Well, she—hig@tney tried to move him away, and
[Victim] tried to get to the other—to the bailiffs and to the police, and so she went
into a room very quicklyand I followed, and he was—he followed after her, and
the door shut, and he was looking attheough one of those windows in the door,
and he—I was afraid because of justway he was looking at her. And he was
redfaced and shaking his head, and sheahddnila envelope that she was trying

to hide behind.

(Respt’'s Ex. A at 194.)

Speer raised this claim in his direct app The Missouri Coudf Appeals, reviewing

for plain error, held as follows:

Generally, the admission of evidence of prior uncharged misconduct is
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inadmissible in order to demonstrate ginepensity of a defendant to commit such
crimes. Statev. Hadlett, 283 S.W.3d 769, 781 (Mo. App. S.D. 2009). However,
“[e]vidence of uncharged misconduct is adsible if it tends to establish motive,
intent, identity, the absence of mistakeaocident, or a common scheme or plan.”
Satev. Turner, 242 S.W.3d 770, 778 (Mo. App. S.D. 200&¥ also Sate .
Bernard, 849 S.W.2d 10, 13 (Mo. banc 1993).

The testimony presented in this casenonstrated Defendant threatened
the victim and displayed hostility towaher during their dissolution proceedings.
Accordingly, it was admissible in that it tended to establish Defendant’s guilt of
the charged offenses because the ewéd@stablished his hostility toward the
victim and his motive to injure her. &hrial court did not commit plain error in
its admission of Witness’ testimony. Point denied.

(Respt’s Ex. F at 3-4.)

Speer fails to demonstrate a due procesisition resulting from the admission of Ms.
Schniepp-Babel’s testimony. The Missouri CourAppeals found that theiéd court did not err
in admitting evidence of Speer’s uncharged wighict because the evidence was relevant to
establish Speer’s motive to harm Victim. Furthedjght of the signiftant amount of evidence
presented regarding Speer’s guilt, including DélAdence, Speer cannot demonstrate that the
outcome of the trial would have been different tredVictim’s sister’s testimony been excluded.
The state court determinations were not based upreasonable determirmans of the facts or
misapplications of clearly established federal law. Thus, Ground One will be denied.

2. Ground Two

In Ground Two, Speer argues that the trialrtplainly erred in denying his Motion to
Suppress Statements and admitting his statemerdrdfiat I've done, |1 do not deserve to live.”
Speer alleges that the police coerced this statefmoen him by exploitingis nicotine addiction.

Prior to questioning Speer at the poliepartment, officers advised him of Mséranda
rights. (Respt’s Ex. A at 304-05, 406-08.) Spegned a written waiver dfis rights to remain
silent and to have an att@ypresent during questionindd. at 407. After more than an hour of

guestioning, Speer asked to speak sodtiorney, and the interrogation endddl at 411-13.
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Three officers testified that, when Speer wagadpescorted from police headquarters to the
Justice Center after the interrdiga had ended, Speer asked onghefofficers for a cigarette.
(Respt’'s Ex. A at 162-63, 308, 330.) Speer waslhteldould not have a cigarette because he was
handcuffed at the time, and becausedwdd:not smoke in the Justice Centdd. The officers
testified that Speer therased “After what I've done, | do not deserve to livid. @t 163, 330); or
“After what | did today] don’t deserve to live”lfl. at 308).

The Missouri Court of Appeals held fdlows regarding Speer’s claim:

Defendant clearly was informed of hights, and there is no evidence that

he was incapable of understanding thaghts. When Defendant was being

moved from the police departmentthe Justice Center to be processed,

Defendant voluntarily initiated the conversation with Officer, requesting to smoke

a cigarette. Officer responded that head not acquiesce to Defendant’s request

because Officer would not remove the handcuffs and once they reached the Justice

Center, there was a no smoking policy. Detaridhen retorted that, “After what

| did today, | don’t deserve to live.”

Officer’'s statement was meralgsponding to a question Defendant

posited and was not intended to induce Defendant to make additional statements.

Defendant voluntarily injectedis comments that he was guilty. The trial court

did not plainly err in allowing the adission of Officer’s testimony. Point

denied.
(Respt’'s Ex. F at5.)

The Fifth Amendment ensures an accused 4i# to the presence of legal counsel during
a custodial interrogation. Miranda v. Arizona, 384 U.S. 436, 474 (1966). However, a
subsequent waiver can be déditshed if “the accused himgahitiates further communication,
exchanges, or conversats with the police.” Edwardsv. Arizona, 451 U.S. 477, 484-85 (1981).
“Any statement given freely anebluntarily without any compelling influences is, of course,
admissible in evidence.”"Miranda, 384 U.S. at 478. Therefore, when an accused in custody
requests a lawyer and subsequentbkes a statement to the peli the question is whether the

accused was interrogatedRhode Island v. Innis, 446 U.S. 291, 298 (1980). An accused’s

statement is not the product opwohibited interrogatiomnless it is in resporgo questions that
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the police know or “should knoare reasonably likely to elic#tn incriminating response from
[the] suspect.” Id. at 301.

The Missouri Court of Appeals found that Speer’s statement was not a product of an
interrogation but, rather, was a statement Speleintarily made after initiating conversation
with the officers. Speer made a spontanetatement after the interrogation had ended.
Considering the evidence in the record, the court’s determination was not based upon an
unreasonable determination of the facts or sapplication of federal law. Thus, Ground Two
will be denied.

3. Ground Three

In Ground Three, Speer argues that the emotiourt abused its discretion in denying
Speer’s request for a change of judge basedudge Garvey’s comments during sentencing.
Speer contends that he was pdiged by Judge Garvey’s staterteebecause they reflected his
anger against Speer and his sympathy for Vicéind showed he had prejudged the issue of
ineffective assistance of counsel.

At Speer’s sentencing hearing, prior to impgsSpeer’s sentence, Judge Garvey stated:

All right. | have a couple things &ay after witnessinthis trial. The
first thing is, your premeditation on thiase was cold-blooded, was deliberative,
was well thought out. Somewhat. oY want to blame it on a neighborhood,
maybe even a city, the place that you pictedommit this murder. But what's
interesting is your post meditation was jtret worst. | do’t think you ever
contemplated that a gun makes a loowdnsl, that people call the police when a
murder happens, and you never anti@dahe unbelievablend excellent police
work done in this case. That never crossed your mind.

And so what we have here is you takihg life of this wonderful woman.
This mother, daughter, wife, sister. Thathat you did. So for that, I'm going
to max you out. But I'm finished with yawow. What | wanto talk about now
is the family who | watched throughout thigl. And the judge has a different
perspective during a trial when a famigyinvolved, because | get to see the
family. And they had to go through tHm these three ootir days, and it was
horrible. It was horrible. But they suféal it with dignity and class and grace.
And their daughter, sister, mother woulduagy proud of the way that they acted
in this case. You didn’t @n deserve this woman. You really didn’t. Or this

Pagellof 21



family.
(Respt’s Ex. A at 539-40.)
Speer filed a motion for change of judgeanthis post-conviction motion was assigned to
Judge Garvey. (Respt’s Ex. H at 35-39.) The motion was denkdt 40. Speer raised this
claim in his appeal from the denial of poshwiction relief. The Misouri Court of Appeals
held:
Although Judge Garvey’s remarks were critical of [Speer], a judge’s
critical or hostile remarks to a party do sopport a claim of bias or partiality;
instead the comments must be congdean the contextf all the judge’s
statements and the circumstances before the judge when the statements were
made. Haynes, 937 S.W.2d 199 at 204. Considenedontext, Judge Garvey’s
remarks do not display a disqualifying bias or prejudice, particularly on the issue
of ineffective assistance of counsel, ndrely the court’s rationale for imposing
the maximum sentence.
Furthermore, [Speer] fails to alletjee existence of any extrajudicial
source of disqualifying bias or prejudi¢kerefore, the motion court did not abuse
its discretion in denying [Speer]’'s moti for change of judge. Based on the
foregoing, [Speer]’'s Point | is denied.
(Respt’s Ex. L at 6-7.)

For a judge to be disqualifleon the basis of personal besd prejudice, the bias “must
stem from an extrajudicial source and resudnropinion on the merits on some basis other than
what the judge learned from his participation in the cadg.S v. Grinnell Corp., 384 U.S. 563,
583 (1966). The Court explainedglextrajudicial source’ carept as follows: “The judge who
presides at a trial may, upon completion of the@vwce, be exceedingly ill disposed towards the
defendant, who has been shown to be a thorgugplehensible person. But the judge is not
thereby recusable for bias prejudice, since his knowledgad the opinion it produced were
properly and necessarily acquired in the coursb@proceedings, and are indeed sometimes (as

in a bench trial) necessary tongpletion of the judge’s task. Liteky v. U.S,, 510 U.S. 540,

550-551 (1994).
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In this case, there is no imdition that the comments mallethe trial judge derive from
any extrajudicial source. Ilaét, the judge himself indicatedatthis comments resulted from
witnessing the trial and observing Victim’s famduring the course of the trial. The comments
were made in the context of explaining Spesestence. There is no support in the record for
Speer’s claim that Judge Garvey’s statemensgiattencing revealed d an opinion on the
issues of ineffective assistance of counsel. Tthesstate court’'s decisi that Judge Garvey’s
remarks did not display a disquglng bias or prejudice on the issof ineffective assistance of
counsel was not contrary to fedelal. This point will be denied.

Ineffective Assistance of Counsel @ms: Grounds Four through Seven

In order to state a claim of ineffective asance of trial counsel, Speer must meet the
Srickland standard: he must demonstrate that his aalsnserformance was deficient and that he
was prejudiced by that performanc&rickland v. Washington, 466 U.S. 668, 687 (1984).
Deficient representation means counsetinduct fell below the conduct of a reasonably
competent attorney.Srickland, 466 U.S. at 687. To establish prejudice, Speer must show “a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.”ld. at 694. Federal habeas review &rackland claim is highly
deferential, because “[tlhe question is noktiter a federal court eves the state court's
determination under th@rickland standard was incorrect bahether the determination was
unreasonable—a substantiatiigher threshold.” Knowles v. Mirzayance, 556 U.S. 111, 123

(2009) (internal quotations and citations omitted).

4. Ground Four
In Ground Four, Speer argues that he wasedehis right to conitct-free counsel and

effective assistance of counsetiat trial counsel had an aatwconflict of interest. Speer
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contends that he had a finanaiahflict of interest with counselue to disputes about finances
and that this conflict of intest caused counsel to failggooperly investigate the case.

Speer raised this claim in his post-conwntrelief motion and in his appeal from the
denial of post-conviction relief. A hearing was held on Spemr&t-conviction relief motion, at
which Speer and counsel testified. (Respt's EXx. Gpeer testified that two different attorneys
represented him during the triald. at 91. Speer testified that,@te point, counsel informed
him that his case was “at a standstilfitil Speer paid them an additional $25,006@L. at 92.
Speer stated that on another @ioa closer to trial, counsetquested an additional $5,000 or
$6,000. Id. at 94. Speer testified thatunsel threatened to withdraithey did not receive the
additional funding. Id. at 95. Counsel testified that theéig request adtional funding during
their representation of Speer, and that it waplained to Speer at the beginning of the
representation that he would pay additibfunds after the initial retainerld. at 17, 48-49.
Counsel testified that they did neter threaten to put the casehold or withdraw from the case
if the additional funding was not receivedd. at 18-19, 49-50. Counsglstified that they did
not believe their requests for additional funds affected their performaceat 20, 49. One of
Speer’s attorneys stated that he thought he‘paid a lot of money, sfhe] worked hard on the
case.” Id. at 49. The motion court found that Speer thile show an actual conflict of interest
or any adverse effect on his attorneys’ perfance. (Respt's Ex. H at 47.)

The Missouri Court of Appeals also rejected Speer’s claim. The court stated:

Here, the record shows that [Speettial attorneys zealously defended

[Speer]. Counsel filed numerousegtrial motions inalding a Motion to

Suppress [Speer]'s Statements ancesd discovery motions. Counsel

performed a substantial pre-trial irstigation, includindhiring a private

investigator to review #scene with counsel, reviewy the extensive discovery,

taking depositions, and meagi with [Speer] at least 10 times prior to trial.

Furthermore, following the State’s presertatof its case, [Speer] testified that he

was satisfied with his attorneys’ representation.
[Speer] has failed to demonstrate that an actual conflict of interest existed
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and that any alleged conflict affectéa performance of counsel. “At a

post-conviction relief evidentiary heag, the motion court determines the

credibility of the witnesses and is fredaglieve or disbelievthe testimony of any

witness, including that of the Movant.Hurst v. Sate, 301 S.W.3d 112, 117 (Mo.

App. E.D. 2010). The motion court ctiafound [counsel]’s testimony to be

more credible than that of [Speer]. pgr] does not provide this Court with any

reason why we should disregard théedence given to the motion court’s

findings. The motion court did not errfinding that no finacial conflict of

interest or any alleged conflict advessaffected counsel’s performance.

(Respt’s Ex. L at 9-10.)

“A claim for ineffective assistance of counseising from a conflict of interest does not
require proof of the prejudice component of 8tréckland test. Rather, the petitioner can
establish a Sixth Amendment violation if he camdastrate that ‘an actual conflict of interest
adversely affected his lawyer's performanceJéhnson v. Norris, 207 F.3d 515, 519 (8th Cir.
2000) (quotingCuyler v. Sullivan, 446 U.S. 335, 348 (1980)). Teake this showing, “the
petitioner must prove both that his attorney deteder an actual conflict of interest, as opposed

to just a potential one ... and thlé conflict of interest actuallyffected the adequacy of the

representation.” Id. (citations omitted).

Speer failed to show that counsel had an &ctalict rather thara potential oner that
the alleged conflict affected their performanc€ounsel testified that was their standard
practice to receive anitral retainer and ask fadditional funds as thease progressed. Counsel
testified that they did not threaten to withdrawhiy did not receive the additional funds, and that
the request for additional funds did not affect their performance. There is no evidence in the
record that the alleged financ@inflict affected counsel’s performee, as they filed a plethora
of pre-trial motions, including thMotion to Suppress Statements discussed above. (Respt’s Ex.
B at 1-8.) Speer never complained of counseltfop@mance or alleged cditdt of interest to the

trial court at any point prior to or during thréal. While the jury deliberated, the court
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guestioned Speer regarding tlesiatance of trial counsel. (R¢'s Ex. A at 531-33.) Speer
testified that he was satisfied withe representation provided by counsédl. at 532. The
appellate court’s decision was natreasonable or contrary to dlgeestablished federal law.

As a result, Ground Four will be denied.

5. Ground Five

In Ground Five, Speer argues that trial coumsake ineffective when they failed to call
Speer to testify at trial in his defenafter he indicated a desire to do so.

Speer raised this claim in his post-conwntrelief motion and in his appeal from the
denial of post-conviction relief. At the &eng on his post-convidhn relief motion, Speer
testified that he told hiagttorneys during the trial & he wanted to testify. (Respt’s Ex. G at 97.)
Speer testified that one of his attorneys told Hile and the boys in thaffice have discussed all
this, and you're not testifying.”ld. Speer stated that his atteys were concerned about his
criminal history, which included felony convichs for armed burglary and armed kidnapping.
Id. at 97-98. Speer acknowledgeaditthe trial judgeuestioned him regarding his right to
testify after the state resteahd that he testified it wdmss decision noto testify. Id. at 121.
Speer testified that, although h@mesented to the trial judge thiavas his decision not to testify,
he chose not to testify under the advisement of his attornkd/s.Counsel testified that he
advised Speer not to testify due to the “severaas of violence against women on his criminal
history.” Id. at 51. Counsel further testified thiatvas ultimately Speer’s decision not to
testify. 1d. at 52.

The motion court denied Speer’s claim, findthgt it was Speer’s decision not to testify,
and that counsel’s advice nottestify was wise trial strategy (Respt’'s Ex. Hat 49.) The

Missouri Court of Appeals affirmed, holding:
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“Generally, trial counsel’s advice winetr to testify isa matter of trial
strategy, and does not constitute a ground for post-conviction relief, absent
exceptional circumstances.Hickey v. Sate, 328 S.W.3d 225, 231 (Mo. App.

E.D. 2010). “However, a defendant’ghit to testify on his own behalf is

fundamental, and only that individual caniveathe right.” 1d. The waiver of

the right to testify must be rda voluntarily and knowingly._ Id.

Here, the motion court’s finding that [Sgr] chose not to testify at trial is
supported by the record. Again, the motowirt determines the credibility of the
witnesses. Hurst, 301 S.W.3d at 117. [Defenseunsel]'s testimony supports a
finding that they did, in fact, advise [Speablout his right to tey and that it was
[Speer] who ultimately decided not to testify. The motion court did not err in
denying [Speer]'s petition on this point.

(Respt’'s Ex. L at 11.)

The state courts reasonably appiBadckiand. The record supports the state courts’
finding that the trial court questied Speer regarding his decisit to testify, and that Speer
reported that it was his decision not to testify.egp’'s Ex. A at 495.) Further, counsel’s advice
not to testify was reasonable trial strategy in lighSpeer’s extensive criminal history. These
are not easy decisions, and “[jJadil scrutiny of counsel's pefmance is highly deferential,
indulging a strong presumption thadunsel’s conduct falls withithe wide range of reasonable
professional judgment.”’Bucklew v. Luebbers, 436 F.3d 1010, 1016 (8th Cir. 2006) (citing
Strickland, 466 U.S. at 689). Thus, trial counsel weot ineffective in failing to call Speer to
testify. Ground Five will be denied.

6. Ground Six

In Ground Six, Speer argues that trial coungsle ineffective when they failed to
subpoena and call Norman Showers and Rkikids as alibi witnesses at trial.

Speer raised this claim in his post-conwntrelief motion, and ihis appeal from the
denial of post-conviction relief Both Showers and Fields téigd at the hearing concerning

Speer’s post-conviction relief mion. Showers testified that he worked with Speer at Tocco

Foods. (Respt's Ex. G at4.) Showers testified that, when he arrived at work on the morning of
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the crime at 7:00 or 7:30 a.m., he saw Speer standing on the front dock smoking a cigarette and
said “good morning” to him.Id. at 5. Showers stated that he left Tocco Foods to go on a
delivery at approximately 8:05 a.mld. at 6-7. Showers testifieddhhe did not observe the
shooting because it occurred after he left Tocco Foddsat 9. Fields testified that he worked
at Tocco Foods with Speend. at 68. Fields testified that saw Speer when he arrived at work
at 5:00 a.m. on the day of the criméd. at 69. Fields stat that he left Tocco Foods to make a
delivery at approximately 7:30 a.mld. at 70. Fields testified that he was not at Tocco Foods
when the shooting occurred so he had “no idea what happendddt 70-71. When asked
whether he would have been willing to testify aé&ps trial, Fields statetdl don’t know nothing.
Why would | be able to?”Id. at 71. One of Speer’s trial atteys testified that he did not call
Showers or Fields because they did not wittiessncident so they had nothing to offer the
defense. Id. at 26, 29.

The motion court denied Speer’s claim, fimglthat the testimony of Showers and Field at
the hearing revealed thégd little to nothing toféer Speer as witnesses. (Respt’'s Ex. H at 50.)
The Missouri Court of Appeals summarily denfggkeer’s claim, finding that these witnesses
“would not have provided [S@r] with a viable defense.” (Respt's Ex. L.)

The decision of the state courts was not contrary to or an onadas application of
clearly established federal law. The ii@siny Showers and Fields provided at the
post-conviction motion hearing reveals that theuld not have aided Speer’'s defense. Both
Showers and Fields left Tocco Foods prior ®¢hime and did not observe the incident. They
did not claim that they were with Speer when the shooting occurred and, as such, could not
provide Speer with an alibi. Thus, counsel waoeineffective in faihg to call Showers or

Fields. Ground Six will be denied.
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7. Ground Seven
In Ground Seven, Speer argueattiial counsel were ineafttive for failing to subpoena

and call Melissa Lee as a witness at trial. Spestends that Lee woulthve testified that the
incident at the St. Charles Cour@@ourthouse did not happen the wégtim’s sister described it.

Speer raised this claim in the post-cation proceedings. At the hearing on his
post-conviction motion, trial counsel testifie@tiSpeer was adamant that Lee not testify.
(Respt’'s Ex. G at 31, 39, 59.) Counsel testifleat Speer told him that Lee did not know
anything about the caseld. at 59. Counsel also stated that it was documented in the police
report that Lee called Speer’s cell phone soon tftemurder and, when a detective answered the
phone, Lee asked “Is it over?Td. at 39, 59. Counsel testified tiapeer never told them that
Lee could refute Victim’s sister’s testony regarding the courthouse inciderid. at 31-32, 59.

Lee testified that she was a friend and neighbor of Speédsat 75. Lee stated that
Speer had asked her to come to the St.I€h&ounty Courthouse because Victim had “said
some statements” about Lee during the divoroegedings, and Lee may be asked to testlfy.
at 77. Lee testified that shevae saw an altercation betweerckin and Speer when she was at
the courthouse.ld. Lee further testified that Speer anatd¥in went inside the clerk’s office at
one point and she waited in the hallway outside the clerk’s offideat 79-80, 86-88. Lee
stated that she thinks Victim&ster was also in the clerk’§fice with Speer and Victim, but she
could not see any of themld. at 88. Lee testified that skheuld not remember anything that
happened in the hallwayld.

The motion court rejected Speer’s claim, ngti[w]hat this withness had to offer is a
mystery to the court.” (Respt’'s Ex. H at 51.) eldourt found that counssldecision not to call
Lee as a witness was sound trial strategy as Sdderainsel not to callee because she did not

know anything about the casdd. The Missouri Court of Appeals sumarily denied this claim,
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stating Lee’s testimony would not\eprovided Speer with a viabdiefense. (Respt’'s Ex. L at
14).

The decision of the state courts was not contrary to or an unreasonable application of
federal law. Lee’s testimony at the post-conwictihearing revealed thsithe was not with Speer
the entire time at the St. Charles County Courthousee also stated at the hearing that she could
not remember what happened in the hallwathefcourthouse. As such, Lee’s testimony would
not have refuted Victim’s sister’s testimony redjag the argument betwe&peer and Victim at
the courthouse. Even if Lee were able to @ttt Victim’s sister'sestimony regarding the
argument, she would not be able to establiste8p innocence of the maer in light of the
significant evidence presented of Speer’s guilt, including Speer’'s DNA on the murder weapon.
Thus, trial counsel were not ineffectivefailing to call Lee as witness at trial.

VI. Certificate of Appealability

To grant a certificate ofpgealability, a federal habeasurt must find a substantial
showing of the denial of a federal constitutional rigifee 28 U.S.C§ 2253(c)(2);Hunter v.
Bowersox, 172 F.3d 1016, 1020 (8th Cir. 1999). A substd showing is established if the
issues are debatable among reasonable juristgiraaould resolve the issues differently, or the
issues deserve further proceedings®e Cox v. Norris, 133 F.3d 565, 569 (8th Cir. 1997). In
this case, Speer has failed to make a substahialing of the denial & constitutional right.
The undersigned is not persuaded that theesssaised in his Petin are debatable among
reasonable jurists, that a court could resolvaghiges differently, or tt the issues deserve
further proceedings.

Accordingly, no Certificate of Appealability shall be issued.
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ORDER
IT IS HEREBY ORDERED, ADJUDGED and DECREED that the instant Petition for
a Writ of Habeas Corpus under 28 U.$@254 bedeniedand bedismissed with prejudiceby
separate judgment entered this date.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Petitioner be

denied a Certificate of Appealability if Petitiors¥eks to appeal thisdgment of Dismissal.

Dated: February 26, 2016

ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE
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