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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JERMAINE O. HAYES, )
)
Petitioner, )
)
2 ) No. 4:12 CV 2246 JMB
)
MICHAEL BOWERSOX, )
)
Respondent. )

MEMORANDUM AND ORDER

JermaineD. Hayes (“Hayes”) has petitioned this Court for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. The Court has jurisdiction pursuant to the consent of the parties
under 28 U.S.C. § 636(c). The Court concludes that this matter may be resolved astititge ex
record, without the need for an evidentiary hearing. The Court will deny Hep@eation for
a writ of habeas corpus because he has not demonstrated that he is in custodyan widhe
federal constitution. Additionally, no certificate appealability will issue, because Hayes has
not made a substantial showing of the denial offadgralconstitutional right.

l. Procedural and FactualBackground

A. Introduction

Hayes is currently serving a twertyree year sentence at the South Central Correctional
Center in Licking, Missouri, having been convictdter a jury trial inthe Circuit Court of the
City of St. Louis, of robbery in the first degree, attempted robbery in thelégsee, and two
counts of armed criminal action. The conviot@nd resulting sentence armé of an incident
in March of 2005 in whicliHayesrobbed two people in a White Castle parking lot within the

City of St. Louis.
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B. Factual Background!

In the early morning hours of March 28, 2005, David Carter and Melvin Chandler were at
a WhiteCastle restaurant on Natural Bridge Road within the City of St. Louisp(Bs. E aR)
With them wereCarter's mother, sister, and gecster Around 2:00 a.mChandler and Carter
left the restaurant to talk to some friends in the parkingAstthey exited the building,
Chandler saviHayesin his peripheral visiorand Carter saw Hayesanding by a trash can about
a foot and a half away. (Id.) Carter hadrsElayes previously, and Hayes looked familiar to
him. Hayes began to walk toward Carter and Chandler while attempting to pull a maklsove
face. Hayeshad some difficulty getting the mask on his face, and Carter saw “85 percent of his
face” before Hags got the mask on. (Resp. Ex. A at 89) When he finally got the mask on,
Hayes put a gun to Chandler’s side, and said “give me all your money before | putisgrhet
in you.” Chandler gave him twenty dollars. (Resp. Ex. E at 2) Hayes then tu@addoand
said “what you got?” (Resp. Ex. A at 89) Carter told Hayes that he didn’t have any money.
Hayes patted Carter down, looking for money, and then ran away. (ld. at 91)

During this exchange, Carter’'s mother walked to the parking lot, saw her son éleing h
at gunpoint, and ran back inside to call the poliéen the policarrived, Chandler and Carter
gavethema description of Hayes, including his physical characteristics and the<loe was
wearing. At the time of the robbery, Hayes was wearing Girbaud jeansrahdrfand boots.
(Resp. Ex. E at 2)

A few days later, on April 3, 2005, Chandler was working at his {oag-job as a pizza

delivery driver when he noticed the same pemsbao robbed him a few days earlier walking

! This factual background is taken from the trial transcript and the opinion of theuMiss

Court of Appeals affirming Hayes’ conviction. The Court reviews the facts iligtitenost
favorable to the jury verdict.



down the weet. (Resp. Ex. A at 128-31Thandler recognized Hayes by his facial features, and
then realized that the person walking down the street had the same distinctivey @sttiie
robber from the White Castle parking lot. (Id.) Chandler called thegyaliho then arrested
Hayes andbooked him on suspicion of armed robbery.

At that point, Detectives Enoch Chambers and Dana Pickett brought Chandler and Carte
down to the police station to view a live lineup. Individually and separately, Chandlensed C
both immediately picked Hayes out of a live lineup as the man who had robbed them asfew day
earlier. (Resp. Ex. E at 3) At trial, both Chandler and Carter identified Hayes as thehman w
robbed them.

C. Procedural Background

On April 4, 2005Hayeswas charged in the City of St. Louis with robbery in the first
degree, attempted robbery in the first degree, and two counts of armed crohoral éResp.
Ex. B at 1) Hayes was charged as a prior and persistent offender, becauspreftaus felog
convictions. @ Februar®27, 2007, a jury found Hayes guilty of all four counts. (Id. aO&)
March 30, 2007, the trial court sentenced Hayes, as a prior and persistent offendeyrtemionc
terms of twenty years for each robbery conviction and one @frthed criminal action
convictiors. Hayes receivethree years for the other armed criminal action conviction, to be
served consecutively to the twenty year sentence. (Resp. Ex. E at 3)

On direct appeal, Hayes raised one ground for reversalthth#&ial court plainly erred
in admitting evidencef the incourt and outf-court identifications (Resp. Ex. Gt9) Hayes
argued that thalentifications should have been suppressed because they resulted from
constitutionally impermissible suggesthess on the part of the policeh€ellineup was

allegedlysuggestive because, during the linetdpyeswas wearing distinctive clothing that was



similar to the clothing allegedly worn by the robbdd.)( The Missouri Court of Appeals
reviewed this issue only for plain error because Hayes did not file a motion to supjeres
identification evidence, and did not object to its introduction at trial. (Resp. Ex. ETdiB8)
courtaffirmed Hayes’ conviction and sentendggd. at 5)

Ona motion for post-convictiorelief under Missouri Supreme Court Rule 29.15, Hayes
raised three grounds for relief from his judgment and sentence. He allegédhl (bunsel was
ineffective for failing to take appropriate steps to proceed with an aliendef specifically, that
he (i) failed to file a notice of alibi defense; (ii) failed to endorse or call Yashdliams as an
alibi witness? and (iii) failed to submit an alibi jury instruction; (2) trial counsel was ineffectiv
because he failed to investigate whether Hayes owngdahg which were introduced into
evidence by the statd the time othe alleged crime; and (3) counsel was ineffective because he
failed to object to certain lines of cresgamination relating to Hayes’ criminal tasy. (Resp.

Ex. G at 29-39)

The motion court denied all of Hayes’ arguments in the 29.15 motion, at which point,
Hayesappealed to the Missouri Court of Appeals, arguing: (1) ineffective agsesbé counsel
for failure to submit alibi instructions; dr(2) ineffective assistance of counsel for failing to
object to certain lines of croexamination relating to Hayes’ criminal histohy(Resp. Ex. Hat
10, 12 The Court of Appeals rejected all of the grounds. (Resp. Ex. J at 2)

Next, Hayes submitted a series of habeas corpus petitions in state court igsderiv
Supreme Court Rule 91, alleging “actual innocence” of the cridagessubmitteda petition to

the Circuit Court of Texas County, where he is incarcerated, the Missouri Céypeéls for

2 Yoshida Williams is the mother of Hayes’ child. Hayes alleges that they wgnegsta

together at the time of the robbery.
3 Hayes failed to appeal the motion court’s denial of his claim regarding ineffectiv
assistance of trial counsel for failure to investigate the issue of ownefghgjeans.
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the Southern District, and the Missouri Supreme Court. In all of these petitionh, avi
substantially identical, he alleges actual innocence on the basigIh#te evidence showed
someinconsistenies betweeilayes’ physicbcharacteristics anthe descriptions given by
Carter and Chandler at the scene of the crime; areh(2jfidavit by Yoshida Williamsverring
that—if called to tesfiy—she would testify that Hayegas with her on the night of the robbery.
(Seee.qg, Resp. Ex. K at B) All three courts dismissed the actual innocence petition. The
Circuit Court found that the evidence proffered did not meet the “high standard” fouah act
innocence claim(Resp. Ex. N at 2) The Court of Appeals and the Missouri Supreme Court
summarily affirmed.(Resp. Ex. P; and Resp. Ex. R)

On December 3, 2012, Hayes timely filed this petition for a writ of habeas corpus,
pursuant to 28 U.S.C. § 2254, alleging numerous violations of his constitutional rights. (ECF
No. 1) This Court ordered the State of Missouri to show cause why the relief eghjogst
Hayes should not be granted. (ECF No. 6) The State of Missouri filed a responseNa(ECF
15) Hayes then filed a reply to the State’s response. (ECF No. 22) The mattefudynow
briefed and may be resolved on the existing record.

[l Issues Raised in the Petition

Hayesraises twelve grounds for issuance of a habeas' wki.articulated byHayes

these grounds include:

4 Hayes’ orignal petition included eight grounds for issuance of the writ. Grounds 9

through 12 were included in “supplemental” filings by Haye&seeECF No. 3, 10)Hayes
apparently tried to amend his original petition before the State filed its resjuotie Cart’s

Show Cause order. The State responded to all twelve grounds asserted by Hayesfter,

this Court denied Hayes’ motion to amend his original pleadings because “Respondessieaddre
these documents in the Response to Show Cause Or&eeECFNo. 17) Upon

reconsideration of that order, this Court will allow Hayes to include his supplahotaims.

This is because Fed. R. Civ. P. 15 applies in this instance. Rule 15(a)(1)(B) allsegstbia
amend his petition once, as a matter of course, before the filing of a resgdeanieg. In this
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1) Ineffectiveassistancef trial counsel for failng to file a motion to suppress
identifications;

2) Insufficiency of the evidence supporting the conviction;

3) Ineffectiveassistancef trial counsel for failing to challenge the sufficiency of the
evidence;

4) Ineffectiveassistancef trial counsel for failing to object ttross examination
regardingcriminal history

5) Ineffectiveassistancef trial counsel for failing to submit an alibi jury instruction;

6) Ineffectiveassistancef trial counsel for failing to present an alibi defens

7) Ineffectiveassistancef trial counsel for failing to introduce evidence of ownership
of jeans;

8) Trial court erred in admitting out-of-court identifications that were suygeahd
unreliable;

9) Ineffectiveassistancef counsel due to incapacity andaks;

10)Actual innocence;

11)Ineffectiveassistancef trial counsel for representation of a potential alibi witness;

12)Ineffectiveassistancef trial counsel due to incapacity.

Although this is not an independent ground for a habeas writ, Petition also maked se
claims of ineffective assistance of pasinviction counsel, which he asserts as cause for his
procedural default of several other claint$e Court will address these claims, in depth, below.
II. Discussion

A. Applicable Legal Standards

1) Standard of Reviewand Procedural Framework

Review of Hayes’ claims is governed blge Antiterrorism and Effective Death Penalty
Act of 1996 (“AEDPA”). AEDPA mandates a review of Hayes’ claims thabis “limited and

deferential” to the decisions of the state couttsmholt v. lowa, 327 F.3d 748, 751"(&ir.

2003). Under AEDPA, a federal court may not issue a writ of habeas corpus to astater pr

instance, Hayes did amend before the state filed its response to the Show Cause orde
Additionally, this Court finds that under Rule 15(a)(2), Hayes should be allowed to amend his
original petition becage the Court should “freely give leave” to amend when justice so requires.
Because there was no prejudice to the State in this instance (they respondecktoeall t

grounds) and because the additional grounds are easily dealt with, justicesrdgsii€@ourt to

allow Hayes’ amendments.



unless the state court’s adjudication of a constitutional claim “was cotdtaryinvolved an
unreasonable applicah of, federal law as determined by the Supreme Court, or was an
unreasonable determination of the facts in light of the evidence presented aostate Cole v.
Roper, 623 F.3d 1183, 1187(&ir. 2010) (citing 28 U.S.C. § 2254(d)). Thus, a state court
decision “may be incorrect, yet still not unreasonable ld. A federal court may grant habeas
relief “only if the state court decision is both incorrect and unreasonkble.

“A state cout decision is ‘contrary to’ the Supreme Court’s clearly established precede
if the state court either ‘arrives at a conclusion opposite that reachdteliyypreme] Court on a
guestion of law’ or ‘decides a case differently than the [Supreme] Court has oof a set

materially indistinguishable facts.’Bucklew v. Leubbers, 436 F.3d 1010, 1018 (&r. 2006)

(quotingWilliams v. Taylor 529 U.S. 362, 412-13 (2000)). A state court decision is “an

‘unreasonable application’ of Supreme Court precedentidantifies the correct governing
legal principle ... but unreasonably applies that principle to the facts of the prssoase.” Id.
“Further, ‘a determination of a factual issue made by a State court [ishprdgo be correct’ in
a federal habegwoceeding.”_Cole, 623 F.3d at 1187 (quoting 28 U.S.C. 8 2254(e)(1)).
Because several of Hayes’ claims challenge the quality of his legal represersati
discussion of the constitutional standard of deficient representation is necdasangyer to
prevail on an ineffective assistance of counsel claim, Hayes must den®hsttathat counsel's
performance was constitutionally deficient, and that he was prejudiced th&eéStrickland
v. Washington, 466 U.S. 668, 687, 694 (1984). “Judicial sgratf counsel’s performance is
highly deferential, indulging a strong presumption that counsel's conduct fdiis wie wide
range of reasonable professional judgmeBuicklew, 436 F.3d 1010, 1016 {(&Cir. 2006)

(citing Strickland 466 U.S. at 689). Thus, “[u]nd&trickland counsel’s performance is



‘measured against an objective standard of reasonableness,” and ‘hindsigtuusigid by
pegging adequacy to counsel’s perspective at the time investigative dearganade, and by

giving a heavy masure of deference tmunsel’s judgments.”ld. (quoting_ Rompilla v. Beard,

545 U.S. 374, 380-81 (2005)%trickland“[p]rejudice is shown by demonstrating that counsel’s
errors were so serious that they rendered the proceedings fundamentally th&anesult

unreliable.” Id. (citingLockhart v. Fretwe|l506 U.S. 364, 372 (1993)). Thus, in order to

prevailon the prejudice prong, Hayes must show “that but for counsel’s deficiency there is ‘a
reasonable probability that ... the result of the proceeding would have been diffetamhar v.
Graves 326 F.3d 983, 985 {8Cir. 2003) (quotingstrickland 466 U.S. at 694).

Hayes must prevail on both prongs of 8tacklandstandardn order to obtain relief.

SeeWorthington v. Roper, 631 F.3d 487, 498 (Bir. 2011) (“Failure to establish either

Stricklandprong is fatal to an ineffectivassistance claim.”).
“Taken together, AEDPA an8tricklandestablish a ‘doubly deferential standard’ of

review,” Williams v. Ropey 695 F.3d 825, 831 {8Cir. 2012) (quoting Cullen v. Pinholster, 131

S. Ct. 1388, 1410 (2011)). “Under AEDPA, we must then give substantemkdet to the state
court’s predictive judgment [regardi@iricklandprejudice]. So long as the state court’s
decision was not ‘contrary to’ clearly established law, the remainingionestder the
‘unreasonable application’ clause of § 2254(d) is whether the state courtisidateyn under

the Stricklandstandard is unreasonable, not merely whether it is corritt.{citing Harrington

v. Richter, 131 S. Ct. 770, 785 (2011)). “This standard was meant to be difficult to meet, and
‘even a strong casfor relief does not mean the state court’s contrary conclusion was
unreasonabl€.’ Id. (quotingHarrington 131 S. Ct. at 786). “If the state court ‘reasonably

could have concluded that [the petitioner] was not prejudiced by counsel’s actionsgdbeal f



review under AEDPA is at an endld. at 832 (quoting Preno v. Moore, 131 S. Ct. 733, 740, 744

(2011)).

2) Procedural Default

The state alleges that Hayes has procedurally defaulted most of his dieoeuse the
procedural default doctrine affects a majority of Hayes’ claims, a disoussibe standards
governing procedural default is necessary.

Where a federal habeas cosppetitioner fails to follow a rule of state procedure at trial,
on appeal, or on state post-conviction review, a federal habeas court should dismisgahge pe
unless the petitioner can show either: (1) good cause for failure to follow thod side
procedure, and actual prejudice resulting therefrom; or (2) that a migeaofigustice would

result if the court did not address the merits of the petitioner’s cl@geWainwright v. Sykes,

433 U.S. 72 (1977); aridurray v. Carriey 477 U.S. 478, 495-96 (1991).

Also applicable to this case is whether a federal court is procedurally bamed fr
reviewing a claim thatlayesoriginally defaulted, but the state appellate court reviewed for plain

error. This question was resolveddtark v. Bertsch780 F.3d 873, 877 {8Cir. 2015) (holding

that a state court’s discretionary plarror review of unpreserved claims cannot excuse
procedural default Any claim defaulted at trial and reviewed for plain ersggrocedurdy
defaulted before this Court and may not be reviewed absent a showing of cause anceprejudic

3) Martinez v. Ryan

In response to the state’s assertion of procedural default, Hayes argues tha

ineffectivenes®f his post-conviction relief (“PCR”) counsel serves as cause for his protedura



default®> The Court notes that alleged attorney errors in iniGaiew collateral proceedings

may, in certain instances, qualify as cause for a procedural deféattinez v. Ryan, 132 S. Ct.

1309 (2012). But in order for ineffective assistancB©ORcounsel to excuse a procedural
default, Hayes must demonstrate that the underlying ineffective assistitounsel claim is a
“substantial one,” which means that it has some métitat 1318.

As furtherexplained by the Eighth Circuit‘A federal court is allowed to find ‘cause,’
thereby excusing a habeas petitioner’s procedural default...where @aitm of ineffective
assistance of trial counsel was a ‘substantial’ claim; (2) the ‘cause’ @sheidthere being ‘no
counsel’ or only ‘ineffetive’ counsel during the state collateral review proceeding; and (3) the
state collateral review proceeding was the ‘initial’ review proceeding esghect to the

‘ineffective-assistancef-trial-counsel claim.”Dansby v. Hobbs, 766 F.3d 809, 834' (r.

2014) (citing Trevino v. Thaler, 133 S. Ct. 1911, 1918 (2013layes can demonstrate all

three of these requirements, thienhas demonstrated cause excusing his procedural default.
explained below, however, Hayes cannot meet this standard for any of his dejeauteds.

B. Grounds

As noted abovd;layesalleges twelve grounds for issuance of a writ of habeas corpus.
As discussed in more detail below, only grounds 4 aac poperly before this Court. The rest
are either noitognizable (Ground 10) or procedurally defaulted (all remaining grounds). As it
relates to the grounds properly before this Cdtatyeshas not demonstrated that he is in
custody in violation of 28 U.S.C. § 2254; nor has he made a substantial showing of deprivation
of a federal constitutional right, as required for a certificate of appéla See28 U.S.C. §

2253¢)(2).

5 SeeECF No. 22 at & (“Petitioner presents ineffective assistance of-poaviction

counsel as cause to why his claims must be heard by this court.”)
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1. Ineffective assistanceof trial counsel for failing to file a motion to
suppressidentifications

Hayes’ firstgroundis a claim that his trial counsel was constitutionally deficient for
failing to file motions to suppress identifications that formed the basmioh ofthe State’s
evidence against him. (ECF No. 1 atB)e Court camot consider this claim, however, because
Hayes did not present it to the Missouri courts, either on direct appeal, or as partwéhis R
29.15 motion. It is procedurally defaulteBeeAbdi v. Hatch, 450 F.3d 334, 338"(&ir. 2006).

Hayesattempts to excuse his procedural default under Martinez v. Ryan, 132 S. Ct. 1309

(2012) and Trevino, 133 S. Ct. 1915e€ECF No. 22 at &) (“Petitioner presents ineffective

assistance of pesonviction counsel as cause to why his claims must be heard by this court.”)

Hayessimply citesMartinezand Treving and then says that because he alleges ineffective

assistance dPCR cousel, this Court must entertain his claom the merits. eeECF No. 22 at
6) This is a conclusory assertion, df@yesalleges no facts that would support a finding of

ineffective assistance of PCR counsetierMartinezor Trevino®

Not only daes Hayes fail to allege facts demonstrating that hisqmstiction counsel
was ineffective, but the record in fact shows that Hayes was satisfiecheipletformance of his
post-conviction relief counsel. In his deposition for the evidentiary hearihg iRule 29.15
motion courtHayessaid that thergvere no additional claimhat he wanted his PCR counsel to
raise. He went on to say that “I have no complaints about the work done by [PCR counsel].”
(Resp. Ex. G, Dep. Of Jermaine Hayes, at 18) This undercuts Hayes’ currentraripatneis

PCR counsel was constitutionally deficient.

6 Hayes appears to believe that alleging claims of ineffectivstasse of post-conviction

counsel requires mandatory review by this Court. That is not the case. N@®ttheeCourt
has liberally construed Hayes’ petition and argument to afford him the broadektep@ssew
of his claims.
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Furthermore, nderMartinez, a petitioner seeking review of procedurally defaulted
claims must not only allege ineffective assistance ofpastiction counsel, but must
demonstrate that the underlying ineffective assistance of counsel claisuisstghtial one,
which is to say that [Hayes] must demonstrate that the claim has some id@rititiez 132 S.
Ct. at 1318. Therefore, in order to excuse his failure to present this argument to theiMiss
courts, Hayes must demonstrate that he has a substantial claim of ineffesititamnas of
counsel for failure to file a motion to suppress evidence.

As discussed above, the standard for claims of ineffective assistance alaésuns

governed by Strickland v. Washington. Thus, Hayes must demonstrate that his counsel’s

performancen not filing a motion to suppresdentification evidencevas objective}
unreasonable and that there is a reasonable probability that the outcomeaséhisuld have
been different if counsel had raised the clamnmstrong, 195 F.3d at 444. Hayes can
demonstrate neither prong of this inquiry. First, his counsel waseftdctive, because counsel
is not requiredo raise every colorable clainRoe, 160 F.3d at 41&lere, there was not even a
colorable claim, because the identifications were properly admitted into egidEme Missouri
courts analyzed the legality the identification evidence on direct appeal, and held that the
identifications were properly admitted. This ruling cited the correct gowgtaw, and
reasonably applied that law to the facts of this case, in accordance with § 2254Tdg Tourt
noted correctly that “Identification testimony is admissible unless the pretriaification
procedure is impermissibly suggestive and this suggestive procedure matbntifieation

unreliable.” (Resp. Ex. E at 4) This is in accordance with federal lawN&bke. Biggers, 409

U.S. 188, 196-97 (1972).
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Next, the Missouri court applied that law in a reasonable fashion and its factuag$indi
are likewise reasonable. As noted in the factual background above, the robleedigtonstive
jeans and boots and Hayes was arrested wearing the same type of jeans and tialtmeiup,
Hayes was wearing the same jeans and boots. The Missouri court, however, hie&d that t
identificationsin this case were not based solely on the clothing Hayes worgydhe lineup
procedures. RAher, both victims—Carter and Chandlertestified at trial that they recognized
Hayes from his facial features. Therefolecause the identifications were not based solely
upon the clothes that Hayes was wearing, the Missouri courts held the lineups were not
impermissibly suggestive. This is a reasonable application of federal desplaw.See

United States v. Sublet, 644 F.2d 737, 74@(};&?. 1981) (holding that a lineup was not

impermissibly suggestive where defendant was the only lineup participamgvieaght and
distinctive clothing, but witness testified that his identification was based ufemddet’s build
and facial features)Therefore, Hayes’ trial counsel was not constitutionally deficientfting
to file a meritless motion.

Second, even if counsel should have filed a motion to suppress, Hayes suffered no
prejudice, because the motion would have been denied. As noted thiedVisssouri courts, on
direct review determined that the procedures used were not impermissibly suggestive. As
discussed above, this analysis was not incorrect, or unreasonable under fedebaki8ublet,
644 F.2d at 742. Thus, the ident#ions wereadmissiblan any event, so Hayes can
demonstrate no prejudice from his counsel’s failure to file a motion to suppress the
identifications. Hayess underlying ineffective assistance of counsel claim is therefore not
substantial, so even if his post-conviction attorney was ineffective, he still cataiolish cause

underMartinez Ground one is denied.
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2. Insufficiency of the evidence

Hayes’ secondround is that there was insufficient evidence to convict him of robbery.
The Court also cannot consider this claim, because Hayes did not present it to theiMiss
courts, either on direct appeal, or as part of his Rule 29.15 motion. Thus, it is procedurally
defaulted. SeeAbdi, 450 F.3d at 337.

As with Ground 1Hayesagain argues ineffectivenessREZR counsel as cause for his
procedural default. JeeECF No. 22 at &) (“Petitioner presents ineffective assistance of-post
conviction counsel as cause to why his claims must be heard by this court.”) Aapas,
assertions are cast in conclusory terms, without factual allegationgmogdeCR counsel’s
purported shortcomings. Hayes’ assertion of ineffectiveness of PCR cousiselisdercut by
his assertions earlier that he had no complaints about his PCR counsel, and that slh@jproug
every point that he wanted to raise. (Resp. Ex. G, Dep. Of Jermaine Hayes, at 18)

Most importantly howeverMartinezexcuses procedural default for ineffective
assistance of trial counsghims. Martinez 132 S. Ct. at 1320The rationale is thabecause
Missouri courts require such claims to be brought in 29.15 motions, the 29.15 court is the first
and only court to have ruled on such a motiSufficiency of the evidence claims, by contrast,
can be brought up on direct appeal. Mantinezis inapplicable in this contexBecausdHayes
has not proved cause for his failure to present this claim to the Missouri cosr@otht cannot
conside the merits.SeeWainwright, 433 U.S. at 87.

Even if this Court could reach the meritsHdyes’sufficiency of the evidence claim, the
Court would find the claim unavailingl'his is because eollateral attack upon the sufficiency of
the evidence is reviewed by asking “whether, after viewing the evidene liglt most

favorable to the prosecutioany rational trier of fact could have found the essential elements of
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the crime beyond a reasable doubt.”_Jackson v. Virginia, 443 U.S. 307, 319 (1@8phasis

added). Moreover, when faced with evidence that allows conflicting inferencse€ailnit must

presume that the jury resolved such conflicts in the state’s f&heger v. Delo 16 F.3d 878,

883 (8" Cir. 1994).
In this case, it is clear thatrational trier of fact could have found the essential elements
of the crime beyond a reasonable doubyewitness evidence-sin and of itself—sufficient

evidence for a jury to find guiltSeeUnited States v. Tillmar765 F.3d 831, 834 {8Cir. 2014)

(holding that the uncorroborated testimony of a single witness may beenifficisustain a
conviction). Here, there were two witnesses who had ample opportunity to view e
because he didn’'t have his mask on when he approachegahermf the witnesses saw “85
percent” of Hayes’ fagéboth victims independently and immediately identified Hayes at the
lineup; and Hayes was wearing distinctive clothing that night, which was then found es Hay
only a few days thereafter. This Court must credit the eyewitness’s iclntiis of Hayes, and
after giving the jury the required deference, this is sufficient evidemdbd jury to find Hayes

guilty of the crimes chargedseeMcDaniel v. Brown, 558 U.S. 120, 133 (2010) (noting that the

Jacksorstandard looks to whether there is sufficient evidence whickedited, could support

the conviction). In addition to the eyewitness testimottlye state also relied on security

! In Missouri, the elements of robbery in the first degree are found at § 569.020.1, R.S.Mo.

A person commits the crime of firdegree robbery when he forcibly steals property and in the
course theref, he, or another participant in the crime: (1) causes serious phygicgltmany
person; or (2) is armed with a deadly weapon; or (3) uses or threatens the immediate use
dangerous instrument against any person; or (4) displays or threatens the udeappeais to
be a deadly weapon or dangerous instrument. Thus, a conviction folefirgte robbery here
requires the state to show that Hayes: (1) forcibly stole property from amdtie using or
threatening the use of what appeared to be a deadly weapoB8taBee. Sistrunk, 414 S.W. 3d
592, 597 (Mo. Ct. App. 2013).

Meanwhile, to be found guilty of armed criminal action, there must be proof the
defendant committed a “felony under the laws of this state by, with, or througkehe

15



surveillance video and presented inconsistent statements from Hayesigadvhereabouts
at the time in question. (Resp. Ex. G. at 76)

Because thancorroborated testimony of aingle eyewitness can be sufficient evidence
to support a conviction, as notedTiiiman, it follows that the consistent testimony of two
eyewitnesses must be sufficient to support Hayes’ convictiothis case, the State presented
evidence in addition to the eyewitness identification evidence, as discussed &herefore,
Hayeswould not be entitled to habeas relief on this ground, even if the Court could reach the
merits of his claim

3. Ineffective assistanceof trial counsel for failing to challenge the
sufficiency of the evidence

Hayes’ thirdgroundis that his trial counsel was ineffective for failing to challenge the
sufficiency of the evidenceThis claim was not raised gither direct appeal guost-conviction
proceedings.Thus, t is procedurally defaultedtlieger, 16 F.3d at 8850nce more, Hayes
makes general and conclusory assertions that his PCR counsel was ineffatdigenstituting

cause undevlartinezandTrevino for his procedural default. But once again, Hayes makes no

specific factual allegationggarding the conduct and alleged deficiencies of his PCR counsel
and the Court again notes that Hayes was satisfied with his PCR counsel #adienly when
ineffectiveness of PCR counsel may excusetosedural default that he begasserting that
PCR counsel was deficient.

Even if Hayes had properly alleged specific deficiencies with his post-cmvadunsel,

he would still have to demonstrate that his underlying ineffective assistacocensel claim is a

assistance or aid of a dangerous instrument or deadly wealgbyséealso8 571.015.1
R.S.Mo. It is clear that both eyewitnesse€arter and Chandlertestified to the elements of
both robbery in the first dgee, and armed criminal action when they testifiedHiages
brandished a gun to coerce them to hand over money.
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“substantial” one, as required und@artinez Hayes’ underlying ineffectiveness claim is not a
substantial one for several reasons. Hinst, counsel didn factmove therial court for
directed verdicts at the appropriate tsnarguing that there was insufficient evidence to send the
case to the jury(Seee.q, Resp. Ex. A. at 151-52, 170-7Hence, strictly speaking, this
ground #ils on its face because trial counsel raised the very challenge in quastiemHayes’
counsel was not deficient, as required urBteicklandandhis claim is refuted by the recofd.
Second, there would be no prejudicéHtmyeseven if counsel had failed to make this
objection because as discussed above, it is clear that a challenge to the sufficiency of the
evidence would have been unavailing. Sufficient evidence supports the convidiene. can
be no violation of the SiktAmendment right to effective assistance of counselevbaunsel
failed to makea frivolous argumentBecause Hayes’ underlying ineffectiveness claim is not a
substantial one, any alleged ineffectiveness of Hayes’ PCR counsel cannaotitsooatise for
his procedural default undbtartinez
Finally, even if this Court could consider the merits of Hayes’ claim, it is theathe

argument would be unavailing. First, as discussed above, Hayes’ claim is not atsulosta,

8 Although Hayes describes this ground for habeas relief as one in which counsel was

ineffective for failing to object to the sufficiency of the evidence, Halggsraakes allegations
that his trial counsel improperly withdrew objections to two exhib@eeECF No. 1 at 8) The
Court will liberally construe these allegations to be an additional claim oésieiness of
counsel based on trial counsel’s failure to object to the introduction of inculpaidenee. |If

in fact Hayes is making such an allegatithe Court would not be able to grant relief on this
ground for several reasons. First, any such ineffectiveness allegationaslyally defaulted
because Hayes did not present it to the Missouri CoSgeCox v. Lockhart, 970 F.2d 448, 454
(8" Cir. 1992). Second, this Court cannot grant relief on the basis of alleged violations of state
evidentiary law.SeeDowling v. United States#93 U.S. 342, 352 (1990) (holding that an
evidentiary issue only assumes constitutional significance wherérdaduition is so extremely
unfair that its admission violates fundamental conceptions of justice). Thesddltysof the

two exhibits discussed by Hayes (Resp. Ex. A at 56, and 74) was clearly aof iseie
evidentiary law. Finally, to the extetiiat Hayes is raising these several related arguments as
independent grounds for relief, this Court is precluded from engaging in a cveglféicts
analysis. SeeMiddleton v. Roper, 455 F.3d 838, 851"@ir. 2006).
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so itcannotbe a meritorias one. Second, as discussed in Part 111(B)(2), alsoNkcient
evidence supported Hayes’ conviction, so Hayes would not have suffered any prejudice b
counsel failing to raise this issue as require&trickland For all of the above reasomtayes
is not entitled to habeas relief on this ground.

4. Ineffective assistanceof trial counsel for failing to object tothe
prosecutor’s crossexamination of Hayes concerning his criminal

history

Hayes’ fourthgroundis his claim thatrial counsel was ineffective for failing to object to
theprosecutor’s cross-examination of Hayes regarding the detdils ofiminal history.(ECF
No. 1 at 10) As background, the Court notes that Hayes testified in his own defense sethis ca
(Resp. Ex. A at 1553-69) Knowing that his client had two felony convictions for bank fraud,
trial counsel inquired about those convictions briefly during his direct exaomnaftiHayes. In
response, Hayes described the second conviction as follows: “unfortunately, &motiter bad
check, which related to being another bank fraud.” (Resp. Ex. A at 154) Seizing on this
characterization, the prosecutor inquired on cessgnination ito the fact that Hayes had not
merely written “another bad check,tbhad in fact been involved with writing a series of forged
checks. (Id. at 157-58Jhe prosecutor alsguestioedHayes regarding his whereabouts at the
time of the robbery.

In this ground for relief, Hayes contends that his counsel should have objected to: (1)
guestioning regarding the number of forged checks involved in Hayes’ prior federal @mvicti
for forgery, and (2) questioning regarding whether Hayes was supposed to be at ya halfsea
at the time of the robbery. (ECF No. 22 at 10-Thjs claim is properly before éCourt,

because Hayes hadly exhausted his remedieButin adjudicating this claim on the merits, the
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Missouri courtzited the correct governing law and reasonably applied it to the facts oate
ThereforeHayes is not entitled to the woh this ground See28 U.S.C. § 2254(d)(1).

First, the Court notes that the Missouri courts used the correct standard fativeeffe
assistance of counsel analysis. (Resp. Ex. G. at 78, Resp. Ex.3). @uader Strickland
[Hayes] must demonstrate that: (1) his counsel failed to exercise the levidll afidkliligence
that a reasonably competent counsel would in a similar situation, and (2) he waseddpydi
that failure.”)

Secondthe Missouri courts rearsably applied that law to the facts of this case. In so
finding, this Court notes that the admissibility of criminal history evidence is a state law
evidentiary question, and this court is bound by the Missouri courts’ disposition of teikasta

question. SeeDodge v. Robinson, 625 F.3d 1014, 1019 (8r. 2010) (“it is not the province of

a federal habeas court to reexamine statet determinations on statew questions.”).The

Missouri courts found that questioning relating to Hayes’ criminal histosyn@aimproper,

because Hayes todke stand and discussed his prior convictions, as well as his whereabouts on
the night of the robbery. Because Hayes so testifiled prosecutor was entitled to challenge”
Hayes’assertions (Resp. Ex. Jat4-5) Indeed, this Court agrees that Hayes opened the door to
guestions regarding his criminal hist@ayd his “whereabouts” at the time of the robdsegause

he testified regardinthese topicen direct examinatian(Resp. Ex. A at 153-56)

The Missouri courts then found that because the questions were permissible, counsel
could not be ineffective und&tricklandfor failing to object, and in any event, Hayes could
suffer no prejudice from counsel’s failure to object, because the questionimyopas and the
objection would have been overruled. This is a reasonable application of the law under

Strickland and thus, Hayes is not entitled to a writ on this grolBeeGrooms v. Lockhart, 919
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F.2d 505, 508 (B Cir. 1990) (holding that habeas petitioner did not receive ineffective assistance
of counsel where his trial attorney failed to object to questioning regardingmats criminal
history where petitioner testified regarding the criminal history orcdexamination)cf. Jenner
v. Class, 79 F.3d 736, 740-41"(8ir. 1996) (holding that trial counsel was not ineffective for
failing to object to prosecutor’s questioning of an alibi defense where defenddrd fibtice of
alibi defense).
Because the psecutor’s questions were permissible under state Ewetermination
that is binding on this Court—the Missouri Court of Appeals correctly and reasamadalyided
that Hayes’ right to effective assistance of counsel was not violated. Kayasentitled to
relief on this ground.

5. Ineffective assistanceof trial counsel for failing to submit alibi jury
instructions

Hayes’ fifthgroundis that his trial counsel was ineffective for failing to submit alibi jury
instructions to the trial court judge. (ECF No. 1 at I®)s clam is properly before the Court
because Petitioner hadly exhausted his remedies before the Missouri colmtadjudicating
this claim on the merits, the Missouri courts cited the correct governingiweasonably
appliedit to the facts of this case. Therefore, Hayes is not entitled to the writ omahrsdg
See28 U.S.C. § 2254(d)(1).

Again, the Court first notes that the Missouri courts stated correctSttiogland
standard governing ineffectiveness of counsel claims. (Resp. Ex. G at 78; Rekpt E3)

Next, the Court finds that the Missouri courts reasonably applied that law to thefftus
case. In so findinghe Court notes that whether Hayes was entitled to alibi jury instructions was

a matter oftate law, and the state courts determined that, because Hayes did not subngt a notic
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of alibi, he was not entitled to later submit alibi jury instructiofi®esp. Ex. J at 3This
determination of state law is binding on this Court.

Additionally, the Missouri Court of Appeals held that Hayes presented “no subistantia
evidence of an alibi” and therefore, was not entitled to an alibi instruction. (has)Cburt is
bound by that determination of state lagsvwell SeeDodge 625 F.3d at 1019. 180, the
Missouri courts found that Hayes’ contention that he was not present at the cm@dscause
he was home in bed at that time was a denial, not an alibi. (Resp. Ex. J at 3) Thus, no alibi
instruction would have been warranted. The Missouri stlehnoted that, because Hayes was
not entitled to submit alibi jury instructionsis trial counsel could not be ineffective failing
to request them. This is a reasonable application @tiineklandstandard. Hayes is not
entitled to a writ of Abeas corpus on this ground.

6. Ineffective assistanceof trial counsel for failing to present an alibi
defense

Hayes’ sixthgroundis that his trial counsel was ineffective for failing to present an alibi
defense.(ECF No. 1 at 17) AlthougHayesoriginally presented this claim to the 29.15 Motion
Court, he did not appeal that court’'s adverse ruling. On appeal, he simply arguedlthat tri
counsel was ineffective for failing to submit an alibi instructiddeeResp. Ex. H at 10) As
such, this @im is procedurally defaultet the extent that it goes beyond the claim governing

submission of alibi instructionsSeeFlieger v. Delo 16 F.3d 878, 885 {BCir. 1994) (holding as

procedurally barred, a claim made before the 29.15 court that was not appealed &stheiMi

Court of Appeals?.

9 To the extent that Hayes’ curtesiaim overlaps with the claim concerning alibi

instructions, it is denied for the reasons discussed in the previous section.
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Once againHayesmakes generalized assertions fdattinezentiieshim to review.
But Hayes alleges no facts to show that his PCR counsel was ineffectiadifgytb bring up
this claim. AdditionallyHayes cites no legal authority for the proposition that ineffective
assistance of PCR counselappeal can constitute cause. Martinagplies to claims of
ineffective assistance of PCR counsel at the “initial” collateral review stag&l&8tinez 132
S. Ct. at 1315 (holding that “inadequate assistance of counsglatreview collateral
proceedings may establish cause for a prisoner’s procedural default of afclagfiective

assistance at trial”) (emphasis addeSgealsoDansby v. Hobbs, 691 F.3d 934, 938 @r.

2012) (holding thaMartinezdoes not extend to attorney errors in any proceeding beyond the
first occasion the state allows a prisoner to raise a claim of ineffectiveaassisif trial

counsel). Because ineffectiveness &ppellate PCR counsel cannot constitute cause for a
procedural default unddartinez Hayes is not entitled to review ars fifth ground. Hayes has
procedurally defaulted this claim.

Additionally, even if the Court could reach the merits of this ground, this argumernt woul
be unavailing because the Missouri 29.15 Motion court rejected this contention, and in doing so,
it correctly cited federal law and reasonably applied that law to the facts ch#e in
accordance with 8§ 2254(d)(1). (Resp. Ex. G, Rule 29.15 Motion Court Order of March 30, 2010
at57)

First, the 29.15 court correctigentified the relevant federal lawthe Strickland
standard. (ld. at 6) Second, the 29.15 caasonably applied that law to the facts of this case.
The court natd thatcounsel’s decision not to focus on an alibi defense, and instead focus on a
defense theory of misidentification was a strategic one based upon a weighilagj\ce# resks,

costs, and chances of succéSgeid.) (“[1]t is clear from the record #tt defense counsel made a
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strategic decision to rely on discrepancies between the victim's’ desestidheir assailant to
the police and Hayes’ actual appearance and not to present an alibi.”)

The 29.15 court then held that “defense counsel acted within the wide range of
reasonabl@rofessional assistance in determining that he should focus on the likelihood of

misidentification.” (Id.) This is a reasonable application of federal B@eSimmons v. State

of lowa, 28 F.3d 1478, 1481tf¥I:ir. 1999 (“Strategic choices made after thorough investigation
of law and fact ... are virtually unchallengeab)le. Thus, Hayes is not entitled to relief on this
ground because he procedurally defaulted the claim, and even if this Court coultheeach t
merits, Hyes’ arguments would be unavailifd.

7. Ineffective assistanceof trial counsel for failing to introduce evidence of
ownership of jeans

Hayes seventh grounds that his trial counsel was ineffective for failing to introduce
evidence that he did not own a pair of the distinctive Giraud jeans that the robbemntiore
April 2, 2005,which was after the robbery, and the day before he was arréEi€&. No. 1 &
18) Hayes claims that his counsel should have conducted an investigation—perhapgincludin
interviewing employees of the clothing store where he claims he boughtnkejgaorder to
show that on the night in question, he did not own the distinctive jeans worn by the robber.
AlthoughHayesoriginally presented this claim to the 29.15 Motion Court, he did not

appeal that court’s adverse ruling. As such, this claim is procedurally ddfab#eFlieger, 16

10 Additionally, it is clear from the trial transcript that Hayes himself testified to his

whereabouts. Hayes initially told the police that he was at his grandmotherésdidhe time of
the purported robbery. When his grandmother would not confirm his alibi, Hayes theedassert
that he was “confused” about the time that the police were asking about. He thent$ad tha
was & Ms. Williams’ house. It is clear that the jury received all of this informatiocth chnse to
disbelieve Hayes. In fact, the trial judge overruled the prosecutor’s obj¢éctidayes’

testimony because there was no notice of alibi; but the jury rectriiginformation anyway,

and thus, Hayes was not prejudiced by the failure to present an alibi defense atehefabe

trial. (SeeResp. Ex. A at 153-69)
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F.3d at885 (holding as procedurally barred, a claim made before the 29.15 court that was not
appealed to the Missouri Court of Appeal®nce againHayesmakes generalized assertions
thatMartinezentitles him tareview. But Hayes alleges no facts to show that his PCR counsel
was ineffective for failing to bring up this claim. Additionally, Hayes citetegal authority for

the proposition that ineffective assistance of PCR coumsabpeal can constitute cause.
Martinezapplies to claims of ineffective sistance of PCR counsel at théial collateral review
stage.SeeMartinez 132 S. Ct. at 1315 (holding that “inadequate assistance of counsébht
review collateral proceedings may establish cawsafprisoner’s procedural default of a claim

of ineffective assistance at trial”) (emphasis add&®ealsoDansby v. Hobbs, 691 F.3d 934,

936 (8" Cir. 2012) (holding thaMartinezdoes not extend to attorney errors in any proceeding
beyond the first ccasion the state allows a prisoner to raise a claim of ineffective assistance of
trial counsel).Hayes has procedurally defaulted this claim.

Although this Court cannot review the merits of Hayes’ claim, it is clear that etrem if
Court could reach the merits of this claim, it would be unavailing because the M&&d&r
Motion court rejected this contention, and in doing so, it corredtiy éederal law and
reasonably applied that law to the facts of this case in accordance with § 2254®¥4)). Ex.
G, Rule 29.15 Motion Court Order of March 30, 2010 at 5-7)

The 29.15 court correctly cited t&#ricklandstandard, and reasonably applied that
standard to the facts of this case. PBel5 court found thatlayesfailed to prove when he
purchased the jeans, and that “[g]iven the lack of extrinsic proof that such &ticansacurred
as described by Hayes, there is no basis to find that defense counsel perfororeutlgef (1d.
at 7). Thisis a reasonable application of$trecklandstandard because Hay@mply alleges

that his counsel should have contacted a commercial store to see if they soldrgpsimdf
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jeans on the day that Hayes says he bought tlitages’ argument is purely speculative. He
offers no evidence—apart from his testimony, which the jury and the 29.15 court found to be not
credible—that prove when he purchased the jeans at issue. The 29.15 Court’s detenntiat
trial counsel was not deficient was neither incorrect nor unreasonable.

Additionally, regardless of whether or not counsel should have made this investigation,
there is no reasonable probability that counsel going to that store and asking Wiestiseld a
similar pair of jeans on that day would have changed the outcome of Hayes’ triakitiésses
who identified Hayes testified that they recognized him by his facitlrea Although defense
counsel vigorously crossxamined the witnessesnd suggested that it was the distinctive jeans
that caused the identification, it is clear that the jury received all of this conflieBtigphony,
and believed the witnesses that they recognized Hayes based on his faoied feBecause the
witnes®s recognized Hayes from his facial features, it is irrelevant whethevrezldhe

disputed jeans or noSeeCochran v. Dormire, 701 F.3d 865, 878 (Bir. 2012) (holding that

there is no ineffective assistance of counsel for failure to investigaet@balibi withess where
there is no reasonable probability that that alibi witness would have changed the outtizene of
trial). Hayes is not entitled to relief on this ground.

8. Trial Court erred in admitting out -of-court identifications that were
suggestive/unreliable

Hayes’ eighthgroundis that the trial court erred in adnnity the out-ofeourt
identifications by Carter and Chandler. This claim was brought up on direct appeal, but
reviewed for plain error because at trldgyesdid not object to the admission of the

identifications. Review for plain error does not lift a procedural BaeClark v. Bertsch780

F.3d 873, 877 (BCir. 2015) (holding that a state court’s discretionary péaior review of

unpreserved claims cannot excuse procedural defathis ground is procedurally defaulted.
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Once againHayesmakes general allegations that errors by PCR counsel entitle him to
plenary review of his habeas claims on the mefitss argument is unavailing, however,
becausddayes’claim does not relate to ineffective assistanceialfcounsel. Martinezexcuses
procedural default for ineffective assistance of trial counsel claims. Tbealatis that, because
Missouri courts require such claims to be brought in 29.15 motions, the 29.15 court is the first
and only court to have ruled on such a motion. Claims that identification evidence were
improperly admitted into evidence, by contrast, can be brought up on direct app&&rtiSez
is inapplicable in this context. Because Hayes has not proved cause for his pratefduigl
this Court cannot consider the meri@eeWainwright, 433 U.S. at 87.

Even if this Court were to entertain the merits of Hayes’ claim, his argumentd e
unavailing, because in ruling upon this point on direct appeal, the Missouri Court of Appeals
identified the correct governing law, and reasonably applied the facts cate to that law, in
accordance with AEDPA. S&=2254(d)(1).

As an initial matter, the Missouriaurt correctly noted thd[i]dentification testimony is
admissible unless the pretrial identification procedure is impermissibly suggastithis
suggestive procedure made the identification unreliable.” (Resp. Ex. E at 45 ifhis i

accordancevith federal law._Sedleil v. Biggers, 409 U.S. 188, 196-97 (1972).

Next, the Missouri court applietidt law in a reasonable fashiahen it held that the
identifications in this case were not solely based on the clothing the deferadawearing
during the lineup. Insteada@er and Chandler testified at trial that they recognized Hayes from
his face. Therefore, because the identifications were not based solely upathibe ttlat
Hayes was wearinghe Missouri courts held the lineups were not impermissibly suggestive.

This is consistent with federal due process |8&eUnited States v. Sublet, 644 F.2d 737, 742
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(8" Cir. 1981) (holding that a lineup was not impermissibly suggestive where defendahewa
only lineup participant wearing bright and distinctive clothing, but witnestgiéel that his
identification was based upon defendant’s build and facial features). The Missatsi c
adjudication of this issue was neither incorrect nor unreasonable. Thus, even if thisoGlaur
reach the merits of Hayes’ claim, it would be unavailing under § 2254¢d)(1).

9. Ineffective assistanceof counsel due to incapacity/ihess

In Hayes’ ninth groundhe argues that he received ineffective assistance of counsel
because his trial counsel was undergoing cancer treatment and sufferecefroryross as a
result of that treatmenf{ECF No. 3 at 2)This claim was not raisead post-conviction
proceedings. It is procedurally defaultdélieger, 16 F.3dat 885.

Hayes claims that ineffectiveness of his pomtviction counsel constitutes cause for
failure to include this claim in his pesbnviction motion, thereby excusingetbrocedural
default. GeeECF No. 22 at &) (“Petitioner presents ineffective assistance of-poatiction
counsel as cause to why his claims must be heard by this court.”) Once agaiauthisot2s

that Hayes’ assertion is generalized and concjgstie simple states that all of his procedurally

1 Because the Missouri courts correctly and reasonably found that the oddiotiis at

isste in this case were not procured as a result of impermissibly suggestivegrotedures,
there is no need to address reliability under Neil v. Biggers. The Court indepemidesy
however, that under the relevant factors from that case, ChandidrGaater’s identifications
were reliable. This is because: (1) the witnesses had a good opportunity toayiesvatithe

time of the robbery-ene witness claimed to see “85 percent” of his face, and Hayes was
standing right next to the robbery victims; (2) the witnesses were obviouslymhyse

attention to Hayes because he was robbing them and armed with a gun; (3) theewigave
somewhat accurate descriptions of Hayes, although it appears that they mayseatienated

his height; (4) the witneges demonstrated a high level of certainty that Hayes was the robber,
both at the post-arrest lineup, and at trial; and (5) the identification was @Wydafs after the
robbery. Taking all of the factors into account, most of them strongly suppoeliti®lity of
Chandler’s and Carter’s identifications. Because “reliability is the lindnpdetermining the
admissibility of identification” evidence, these identifications would have bdeitted, even if
the police had employed suggestive proceduManson v. Brathwaite, 432 U.S. 98, 114 (1977).
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defaulted claims are excused by ineffective PCR counsel without alleginga@sgpecific as to
PCR counsel’'s actionsAlso, Hayesis on record saying that he is satisfied with the
representation given tom by post-conviction counsel. In his deposition for the evidentiary
hearing in the Rule 29.15 motion court, he said that there were no additional claims that he
wanted PCR counsel to raiskle went on to say that “I have no complaints about the work done
by [PCR counsel].” (Resp. Ex. G, Dep. Of Jermaine Hayes, at 18)

Also, undeMartinez, a petitioner seeking review of procedurally defaulted claims must
not only allege ineffective assistance of postiviction counsel, but must demonstrate that the
underlying ineffective assistance of counsel claim is a “substantial ond wghic say that
[Hayes] must demonstrate that the claim has some méfartinez 132 S. Ct. at 1318.
Therefore, in order to excuse his failure to present this argument to the Ms=aatisi, Hayes
must demonstrate that he has a substantial claim of ineffective assistancesefaweito
incapacity or iliness.

The Court finds that the underlying ineffective assistance of counsel claimas not
substantial oneHayes’main allegationn support of this theory is a line of questionmgPCR
counsel, directed to Hayes'’ trial attornayHayes’post-conviction evidentiary hearing. There,
trial counsel said he did not independemdgnember details of his representation oyéta
(Resp. Ex. F at 6) PCR counsel suggested that trial counsel was undergoing cdncarttnea
January of 2006, before he emt@his appearance for Hayes, and that that treatment affected his
memory. (Id. at 78) But the testimony at that heariatso established that trial counsel was not
undergoing treatment at the time he was representing Hélgesit 10) Because trial counsel
testified that he was not undergoing any special treatment at the time thatdsemegd Hayes,

PCR counsel ended that line of questioning focused on trial counsel’s health. (Id.) Thus, there
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was no evidence that Hayes’ trial counsel suffered from an impaired mentoay. af lack of
evidence as to counsel’s healtt trial cannot give rise to a claim for inaffere assistance of
counsel.SeeBurt v. Titlow, 134 S. Ct. 10, 18 (2013) (holding that the absence of evidence
indicating effective representation cannot overcome the strong presumptioauhsgl’s
conduct fell within the wide range of reasongimefessional assistancellso, counsel’s

inability to remember details of his representation is not sufficient to find thaaheeffective.

SeeGabaree v. Steel@92, F.3d 991, 997 n. 5"{&ir. 2015) foting that counsel’s inability to
recall reaons for decisions made during trial is not a ground for finding trial counseifmpedo
ineffectively).

Additionally, the record is clear that trial counsel made numerous objections to the
State’s evidence, brought out issues with the witness’ identifications, and stheeviormed as
a capable advocate for his client throughout the trial. Hayes cannot show thisessyf trial
counsel actually impairecbunsel'srepresentation of Haygsor that there were any deficiencies
in representatiorgs dscussed in the numerous grounds already addressed above. Kennedy v.
Kemna 666 F.3d 472, 479-80, 488" Cir. 2012). Final, Hayescan show no prejudice, as
required undestrickland As discusseterein,Hayes hasio meritorious arguments and
therefore suffered no prejudicBecause Hayes’ underlying ineffective assistance of counsel
(due to illness) claim is not a substantial one uhigtinez, there is no cause to excuse his
procedural default of this claim. Because Hayes’ allegation is not a sudlsbaetj it would also
be unavailing if the Court considered the merkigyes is not ditled to relief on this ground.

10. Actual innocence

In Hayes’ tentlground he argueshat he is actually innocent of the crime for which he

has been convicted. (ECF No. 3 at 3xykisputs forward two main pieces of evidence in
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support. First, Hayes argues that since Carter testified that the robbdrontas than him
(Carter is appantly 5 feet 8 or 9 inches, whereas Hayes is approximately 5 feet 11 inches or si
feet tall), Hayes cannot be the robber. Second, Hayes presents an affidatisforifriend,
Yoshida Williams, in which shstates—under oath—that Hayes was with herslaep in her
house, at the time of the robbery.

As an initid matter, this Court notes that the term “actual innocence” can have different
meanings in the federal habeas context. “Actual innocence” can refer to eithexveaigat

claim” or a “freestanding claim.”_Seédashv. Russell 807 F.3d 892, 893 (8h Cir. 2015). A

gateway claim of actual innocence refers to a means by which a prisoneraiarfextsral
review of a procedurally defaulted clairtd. “To obtain review of an otherwise procedurally
barred claim, a petitioner must satisfy a {pant test: (Lthe ‘allegations of constitutional error
must be supported with new reliable evidence not available at trial’; andi&ore likely
than not that no reasonable juror would have convicted him in light of the new evidedcat”

899 (quotingAmrine v. Bowersox, 238 F.3d 1023, 1029 ir. 2001) (citing Schlup v. Delo,

513 U.S. 298, 327-28 (1995)). The Eighth Circuit has “defined ‘new evidence’ as evidence that
‘was not available at trial and could not have been discovered earlier througlettiseegf due
diligence.” (quotingAmrine, 238 F.3d at 1028).

Hayes’problem is thatith regard to the “gateway” clairhe makes no argument tying
his actual innocencalegationgo the procedural default of any particular claiBven if Hayes
did attempt to tie his actual innocence allegations to a particular barred claimnsatténapt
would be unsuccessfuAs an initial matter, thevidence relating tblayes’height is not new
evidence; and the evidence of Yoshida Williams’ alibi is not egher. In factboth of these

points were brought up at trial, arteetjury quite clearly rejectatiem Because the evidence is
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not “new” within the meaning odAmrine, Hayes’ gateway clairaf actual innocence must fail.
Therefore, even if Hayes hadoperly pled a gateway claim of actual innocence, he would still
not be entitled to relief on any of his procedurally defaulted grounds.

The Court will also consider ground 10 as an attempt to raise a “freestandm{aflai
actual innocence. A freestandinlaim of actual innocence is one that is not limited to curing a
procedural default. It is not entirely clear whethehsaclaim may form the basis federal
habeas relief (at least in a noapital context). Rathef{tlhe Supreme Court has not decided
whether a persuasive demonstration of actual innocence after trial would wandestitutional

a conviction and sentence that is otherwise free of constitutional error.” Daridbibs, 766

F.3d 809, 816 (BCir. 2014) (citing House v. Bell, 547 U.S. 518, 554-55 (2006)). What is clear,
however, is “that if the Supreme Court were to grant relief on this typeiof, ¢cthe threshold
... would be extraordinarily high [and] would require more convincing proof than theaatew
standard.” Nash 807 F.3d at 899 (quotirigansby 766 F.3d at 816). Because Hayes cannot
meet the gateway standard of actual innocence, he certainly cannot satisbgsible
freestanding standard that might be applied to his case.

Additionally, to the extent thatlayesbelieves that he has a freestanditagm of actual
innocence, that claim belongs before Missouri courts, on a Rule 91 habeas corpus Sesion.

State ex rel. Amrine v. Ropet02 S.W.3d 541 (Mo. Banc. 200@)plding that where a habeas

petitioner pre@es actual innocence by clear and convincing evidence, he is entitled to habeas

relief). Hayes is not entitled tiederalhabeas relief on this grourid.

12 As a final matter, this Court notes that three different Missouri courts basalered

Hayes’ argument that he is actually innocent of this crime. All three hastagjHayes’
arguments on the mits. (Resp. Ex. N, P, and R)
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11. Ineffective assistancedf trial counsel for representation of a potential
alibi witness

Hayes’ eleventlgroundis a claim that his trial counsel was ineffective for representing
his allegedalibi witness at theame time that he represented Hay&<CF No. 3 at 3-4)As
noted above, Hayes contends that his girlfriervébshida Williams—would have supplied an
alibi. ApparentlyHayes’ trial counsel also represented Williams in an unrelated federal fraud
case. Moreover, the record indicates that it was Williams wioymeended counsel to Hayes.
Hayes now claims this situation created an impermissible conflict of intea¢sesulted in a
denial of his right to confliefree counsel. There are several reasamgthis claim is
unavailing.

First, Hayes did not raisais claim in any postonviction proceedings. Therefore, it is

procedurally defaulted. King v. Kemna, 266 F.3d 816, 8210i8. 2001) (en banc). Hayes

makes no allegations of cause for failure to present this argument to the Messotgi Even if
this Court liberally construes Hayes’ generic references (elsewherebndfs) toMartinez v.
Ryan it is clear that Hayes’ argument is unavailing because his underlyingatmeéhess claim

is not a substantial one. It is not a substantial one be@efendant who raises no objection at
trial to a potential conflict of interest with his attorney must demonstrate that an actflial of

interest adversely affected his lawyer’s performan€etyler v. Sullivan, 446 U.S. 335, 348

(1980). Hayesdces not allege how this situation gave rise to a conflict (Williams was facing
changes completely unrelated to any charges Hayes was facing), other thaiiao lses
counsehllegedlytold her “not to be involved” in Hayes’ case. Hayes failed to provide any
evidence thawilliams hadin factbeen advised not to cooperafinere is no evidence to

suggest a actualconflict.
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Second, even if this Court did reach the merits of Hayes’ claim of a corfflitecest, it
is clear thatgch a claim would fail on the merits. It would fail on the merits for the same
reasons noted earlier as to why it is not a substantial claim: Hayes makegatoakeas to
how counsel’s representation of Ms. Williams on charges completely unreldbesé¢ robbery
charges prevented counsel from performing in Hayes’ case. Hayes failed to jaroyvide
evidence that Williams had been advised not to coopefatditionally, Hayes’ case was in
state court, while Ms. Williams was apparently facing federal chaffese is simply no
connection between the two casétayes was not prejudiced by his attorney’s representation of
Ms. Williams.

12. Ineffectiveness of trial counsel due to incapacity

Hayes'final groundis that his trial counsel was ineffective due to incapacity. This claim
was not raised in post-conviction proceedings. It is procedurally defatlied, 266 F.3d at
821. Additionally, it is the same substantive ground as grournda§es asserts thiis trial
counsel was medically unfit to represent him during the trial. (ECF No. 22 atRé&tiGner
was constructively denied effective assistance of counsel in that counsataapetent
because of the treatments he was receiving which impaisedpresentation...’fror all of the
reasons that claim nine was denieds thaim isalsounavailing.

V. Certificate of Appealability

The undersigned has also considered whether to asserificate of appealability. To
grant a certificate of appealability, the Court must find a substantial shoWihg denial of a

federal constitutional rightSeeTiedeman v. Benson, 122 F.3d 518, 52?((}&. 1997). A

substantial showing is a showing that issues are debatable among reasontf)la [Dasrt

could resolve the issues differently, or the issues deserve further prgsee@iox v. Norris, 133
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F.3d 565, 569 (BCir. 1997) (citingFlieger 16 F.3d 878, 882-83 As discussed in thanalysis
above, Hayes has not made a substantial showing of the denial of a federal wovadtright.
Because Wilson has not made such a showing in this case, the undemsignetissue a
cetificate of appealability

V. Other Pending Motions

Also before the Court is Petitioner’'s Motion For Leave Of The Court To Submit Exhibits
Suggestions In Support Of Writ Of Habeas Corpus Petition. (ECF No. 49) Petitieker se
leave to enter into the record various pieces of correspondence between himselpastiias
attorneys in this matter, along with several photographs that were entered inftweatbis
trial. The Court has permitted Hayes to introduce similar exhibits in the pastjlapermit
Hayes to introduce these letters and photographs as well. The Court has thoexigMgd
everything contained in Hayes’ motion.

VI. Conclusion

As a final matter, the Court notes that ttesecan be decided on the basis of the existing
record. There is no need for emdentiary hearing Also, the Court notes that Hayes has asked
for—and received-permission to file several supplemental pieces of information in this matter.
The Court has considered all of Hayes’ supplemental submissions, and nothing thescihealte
conclusions that tnCourt now reaches in this matter.

For all of the foregoing reasons, this Court is satisfiedHlagesis not in custody in
violation of 28 US.C. § 2254; and the Court is further satisfied thadalyeshas not made a

substantial showing of the deprivation of a federal constitutional right.

34



Accordingly,

IT IS HEREBY ORDERED that Petitioner's Motion For LeaveTde Court To Submit
Exhibits Suggestions In Support Of Writ Of Habeas Corpus Petition (ECF No. 48hisdyr

IT ISFURTHERORDERED thatlermaineD. Hayes’application for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254 (ECF Nas dieniedwith prejudice.

IT IS FURTHER ORDERED that no certificate of appealability shall issue.

A separate judgment shall be entered this day.

/s/ John M. Bodenhausen
JOHN M. BODENHAUSEN
UNITED STATES MAGISTRATE JUDGE

Dated thisl8" day of February, 2016
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