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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
SM. etal.,
Plaintiffs,
VS. Caseno. 4:12cv02276 PLC

LINCOLN COUNTY,
MISSOURI, et al.,

Defendants.

N N N N N N N N N

MEMORANDUM AND ORDER

This matter is before theourt on Defendant Lincoln County'ssecondmotion for
summary judgmenfDoc. 126] on thetwo remainingfailure-to-superviseclaims® under 42
U.S.C.Section1983 pursued by S.M., K.W., K.S., and L.M. (collectively "Plaintiffs')n 2014,
the court denied Lincoln Coungyfirst motion for summary judgment, whichhidfiled jointly
with Sheriff Michael Krgbaum. Mem. and Order, filed Nov. 18, 2014 [Doc. 98etweenthe
denial of Lincoln County's firstnotion for summary judgmerdnd its filing of the second

motion, the United States Court of Appeals for the Eighth Circuit reversed this amnial of

! The case is before the undersigned United States Magistrate Judge by wrisent co
of the parties.See28 U.S.C. § 636(c).

2 Claims againstdefendantsScott Edwards,Heather GraharThompson, andheriff
MichaelKrigbaum, who were sued in their individual capacités, resolved.

% In 2009 and 201(Rlaintiffs were participants in Missouri's 8udicial CircuitDrug
Court,which includes Lincoln County. (Original Compl. [Doc. 1]; Intervenor Compl. [Doc. 47];
seealso United States v. Edwards, No. 4:11CR00463 AGF (E.D. Mo. filed Nov. 3, 2011).)
Plaintiffs’ claims arise out of Edwards' alleged sexual contact with Rfaintihile he was
employed as &incoln County deputy sheriff artdacker for theDrug Courtduring that time

* An additional plaintiff, C.A., formerly known as C.H., also filed claims againsoilne
defendants. (Counts IV through VI of the Oridi@mpl. at 912 and 1720, filed Dec. 10,
2012 [Doc. 1].) The parties stipulated toer dismissalas a litigantdue to the resolution of her
claims during prior proceedings [Doc. 148].
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summary judgment as to Defendant Krigbawn the groundhe was entitled to qualified

immunity. S.M. v. Krigbaum, 808 F.3d 335 (8th Cir. 2015).

Following the Eighth Circuit's decision, Lincoln Countgought the court's
reconsideration ahedenal of Lincoln County'dirst motion for summary judgmefiboc. 111]
Although the court denied Lincoln County's motion for reconsideration,coliet granted
Lincoln County an opportunity to file a second motion for summary judgment to address the
Eighth Circut's decision.

Discussion

Lincoln County and Beriff Krigbaum filed a joint motion for summary judgment in 2014
[Doc. 68] Sheriff Krigbhaum alleged he was entitled to qualified immunity with respect to
Plaintiffs’ allegations. Lincoln Countgrguedit was entitled to summary judgment because it
hadno duty to supervise Edwards in his role as the Drug Court tracker. Lincoln Cnty.'s Mem.
Supp. first Mot. Summ. J. at-38 [Doc. 70]. In support ofits argument, Lincoln County
contendedhatthe Missourilegislature authorized circuit courts, rather than counties, to establish
drug courtsthe Drug Court is subject to judicial supervisi@amd therefore,Lincoln County
lacked authority to supervise Edwards. Lincoln Couwadditionally contendedhat Plaintiffs
failed to establish the deliberate indifference needed to impose municipal liabilityncoln
County pursuant to 42 U.S.C. § 1984. at9-12.

In November 2014, the coudeniedthe joint motion. Mem. and Orderfiled Nov. 18,

2014 [Doc.95]. The court concludedhat Sheriff Krigbhaum was not entitled to qualified
immunity and that there was a genuine issue of material fact with resgaactdn County's
and Sheriff Krigbaums "ability and duty to supervise Edwards and abdhé [Sherif]'s

involvement with Drug Court and its policiesld. at41. The couralsonoted



a failure to use authority that is possessed is not the same as a lack of such
authority. SeeTilson v. Forrest City Police Dep't, 28 F.3d 802, 807 (Bth

1994) ("[IInaction or laxness can constitute government custom if it is permanent
and settled" and if it is "the moving force behind the constitutional violation.").

SeeMem. and Orderfiled Nov. 18, 2014at45 [Doc. 95].

Sheriff Krigbaum filed an interlocutory appeal from the court’'s denial ssfmmary
judgment. Lincoln County did not appeal the court’s determination as toAddressing only
Sheriff Krigbaum's liability in his individual capacityheé Eighth Circuitconcluded hewas
entitled to qualified immunity and reversed tlemurts denial of his motion for summary

judgment. _Krigbaumsupra

Following the Eighth Circuis decision Lincoln County filed a Motion to Reconsider
Defendant Lincoln County Motion for Summary Judgment [Doc. 1114t a status conference
held on the matter, the court denied the MotiorRexonsider and stated that a motion for
summary judgment addressing the Eighth Citguiécision might be appropriate.

Subsequent to the status conference, as well faged attempt at mediation, Lincoln
County filed a second motion for summary judgment. The second motion presestsnie
groundsLincoln Countyasserted irits first summary judgmennotion. Lincoln County hasiot
presentedany new evidentiary matesl® or change in the law occurring since the filing of
Lincoln County's first motiorand the court's denial of that motiotdowever, Lincoln County
does discuss its view of the impact of the Eighth Circuit's decision in Shegtidm's appeal.
Becawse the evidentiary record supporting and opposing Lincoln County's second summary

judgment does not contain evidentiary material available only after thesodemial of Lincoln

> In general, lie Eighth Circuit lacks jurisdiction over an immediate appeal fraf@nial
of summary judgmenin a Section1983 case in the absence of a determinatioqualdified
immunity issues See e.g, Lenderman v. St. Louis Metro. Police DteBd. of Police Comrrs,
725 F.3d 843, 854 (8th Cir. 2013).

® The court assumes that the parties are familiar with the available record
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County's first motion, the court does not alter the factual determinatiensourt made in
resolving Lincoln County's first motion. Finding no basis for revisiting the coearBer
decision, the courtetlines toconsider the second motion to the extiat it asks this court to
revisit matters previously addressed by this court in resolving Lincoln County'suirshary
judgment motion.

A. Summary Judgment Standard

Rule 56(a) of the Federal Rules of Civil Procedure mandates the entry of summary
judgment if "the movant shows that there is no genuine dispute as to any matealdfaice

movant is entitled to judgment as a matter of lawlidAmerican Pension and EmBenefits

Plans Admin. Comm. v. Cox, 720 F.3d 715, 718 (B8th 2013);seealso Celotex Corp. V.

Catrett 477 U.S. 317, 322 (1986) (discussing prior Rule 56(c), the predecessor Rule 56(a)).
"The movant 'bears the initial responsibility of informing the . . . court of thes asiits

motion," and must identify 'those portions of [the record] . . . which it believes demotis¢érate

absence of a genuine issue of material facidrgerson v. City of Rochester, 643 F.3d 1031,
1042 (8thCir. 2011) (en banc) (quotin@elotex Corp.477 U.S. at 323) (last two alterations in
original). "If the movant does so, the nonmovant must respond by submitting evidentiar
materials that set out 'specific facts showing a genuine issue for trddl.(quoting Celotex

Corp, 477 U.S. at 324). "The mere existence of a factual dispute is insufficient alone to bar
summary judgment; rather, the dispute must be outcome determinative und@plibabte

law." Hammer v. City of Osage Beach, Mo., 318 F.3d 832, 837{8th2003). ™Credibility

determinations, the weighing of the evidence, and the drawing of legitini@atences from the
facts are jury functions, not those of a judgd.8rgerson 643 F.3d at 1042 (quotiriReeves v.

Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000)).




B. Defendant's Second Motion for Summary Judgment.
Lincoln County seeks entry of judgment in its favor based on certain findings and
conclusions of the Eighth Circuit in Sheriff Krigbaum's appeal. In geneirapln County's

argumentfocuses on two aspects of the Eighth Circuit's decisiokrigbaum, supra First,

Lincoln County urgeshatthe finding thatSheriff Krigbaum was qualifiedly immueifrom suit in
his individual capacity bars a determination that Lincoln Coimiyablefor failing to supervise
Edwards. Second, Lincoln County contends that the Eighth Cirdetisionestablished an
absence of deliberate indiffereneguired formunicipal liability.

Lincoln County'sfirst argument,that summary judgment in its favas appropriate
because the Eighth Circudbncluded Sheriff Krighaum is qualifiedly immune, is not persuasive
in the context of this case. Here, it appears that Lincoln County acknowledges ¢naplibyee,
Edwards, engaged in unconstitutional condudthus, although Sheriff Krigbaum might not be
personally liable, Plaintiffs have unquestionably asserted a constitutiong thairprovides a
basis for Section 1983 liabilityMoreover, gen if a municipal employee is not personally liable
because of wgplified immunity, Ta] municipality that operates under a policy or custom that
deprives a citizen of his or her rights may be liable under § 198Bsbn, 28 F.3d at 813 (J.

Lay, dissenting). Put another way, "[a] municipality may not assert qdalifienunity as a

defense." Id.; seeOwen v. City of Independence, Mo., 445 U.S. 622 (1988 alsoKuha v.

City of Minnetonka, 365 F.3d 590, 603 (&ir. 2003)("Even thoughwe find that the defendant

officers are entitled to qualified immunity protectjowe must still address the question of

’ Lincoln County Deputy Sheriff Edwards pleaded guilty to sexual abuse of and sexua
misconduct toward Plaintiffs in violation of their federal constitutional right talypaategrity
under color of law. Seelndictment [Doc. 2] and Guilty Plea Tr. at 12, and326[Doc. 51] in
United States v. Edwards, No. 4:11CR00463 AGF (E.D. Mo. filed Nov. 3, 2011); Original
Compl. para. 71; Lincoln County's Mem. Supp. First Mot. Summ. J. at 1 [Doc. 70].
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municipal liability."), abrogated on other ground&zabla v. City of Brooklyn Park, 486 F.3d 385

(8th Cir. 2007) €n bang.

Lincoln County also arg@e in essencethat the Eighth Circuit's determination that
Sheriff Krigbaum is entitled to qualified immunity forecloses a determination Ltimezoln
County was deliberately indifferent. The court disagrees. In assessingf 8ngbaum's
liability, the Eighth Circit applied a subjective standard, requiring a "level of culpability equal
to the criminal law definition of recklessnessKrigbhaum 808 F.3d at 341 (internal quotation

marks omitted) (quoting.A.B., Jr. v. Board of Educ. of St. Louis, 698 F.3d 1037, 1040(8th

2012)). Thus, to prove Sheriff Krigbaum's liability, Plaintiffs needed to demamstratt Sheriff
Krigbaum ‘personally knew of the constitutional risk posed by [his] inadequate training or
supervision of Edwards.'ld. (emphasis in original).As Plaintiffs acknowledgedif Krigbaum
did not have actual knowledge of Edwards' conduct, "he . . . escapes lialdity."

By contrast, when evaluating municipal liability, the Eighth Circuit note#rigbhaum
that "the Supreme Court applied an etfjve standal of deliberate indifference to a failute-

supervise claim . . . in Canton v. Harris, 489 U.S. 378, 390 (1989)." 808 F.3d at 34Mha.3.

Eighth Circuithas alsaexplained that the "purely objective" standard allows municipal liability

"to be premised on obviousness or constructive notigd¥dlton v. Dawson, 752 F.3d109,

1117 (8th Cir. 2014)(internal quotation marks omitted) (quotif@rmer v. Brennan, 511 U.S.
825, 841 (1994)).Thus, a municipality might be "liable for a risksthould have&known even if
all of its employees in supervisory roléisl notknow of the risk and are thus not liabldd. at
1118(emphasis in original)

This observed distinctrocomports with the case law allowiggction1983 plaintiffs to

establish a municipality's deliberate indifference for a failure to train clairshbwing the



municipality has notice of the training's inadequaitiier becausthe failure to train is saldely
to result in constitutional violations that the need for training is patently obvidiecause there
is a pattern of municipal employees' misconduct indicating that the muniggpadisponses to a
regularly recurring situation is insufficient fwrotect constitutional rights.SeelLarkin v. St.

Louis Housing Auth. Dev. Corp., 355 F.3d 1114, 1117 (#th2004) accordLarsonby Larson

v. Miller, 76 F.3d 1446, 1454 (8tir. 1996) én bang (noting the defendant schadiktrict need
not have notice of a pattern of unconstitutional behavior if the failure to train is sotokelsult
in a violation of constitutional rights that the need for training is patently obvioAs)the
Supreme Courhasnoted,it "sought [in_Cantonjot to foreclose the possibility . . . that the
unconstitutional consequences of failing to train could be so patently obvious ttyat@utd be

liable under § 1983 without proof of a pegisting pattern of violations.'Connick v.Thompson

563 U.S. 51, 64 (2011). These methods of establishing Lincoln County's obtite
inadequacy of its supervision of Edwards in his role as tracker apply to Pairgifiaining
failure-to-supervise claims, because the analysis of a failure to supervise wldenSection
1983is the same as the analysis of a failure to train claider Sectiori983 Seege.q, Liebe v.
Norton, 157 F.3d 574, 579 (84@ir. 1998) ("both [failure to train and failure to supervise] claims
ultimately require the same analysis").

Having considered the impact of tkegbaumdecision the court concludes thatincoln
County has not establishedbasis for reversing the court's earti@terminationthat Lincoln

County is not entitled to somary judgment. Accordingly,



IT IS HEREBY ORDERED that Defendant Lincoln County'secondmotion for

summary judgment [Doc. 126] BENIED.

Z;: fre [ KD/ ;.-_f.u—__._,,

PATRICIA L. COHEN
UNITED STATES MAGISTRATE JUDGE

Dated this 28' day of June, 2016.



