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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
LUKE BROWN,
Petitioner
V. No. 4:12€CV-02290ERW/NAB

TROY STEELE

N N N N N N N N N

Respondent.

MEMORANDUM AND ORDER

This matter comes before tl®urt on the Report and Recommendatioboited States
MagistrateJudgeNannette A. BakefECF No. 23], pursuant to 28 U.S.C. 8§ 636(b)(1),
recommending the denial BetitionerLuke Brown'’s Petitionfor a Writ of Habeas Corpus under
28 U.S.C. § 2254ECF No. 1]. Defendant filed timely objections to the Report and
RecommendatiarfECF No. 24].

. BACKGROUND

OnDecembe#th, 2007, Petitioner was found guiliftera jurytrial of first-degree
murder, andarmed criminal actionn the Circuit Court of the City of Saint LouiSeeState v.
Brown, Cause No. 0622-CR02088-(#2" Judicial Circuit).Petitioner was sentenced to a term
of life imprisonmentwithout the possibility of parole, on the murder convictanmja term of
twenty-five years imprisonmerdn the armed criminal action convictiomith the termgo be
served consecutively. [ECF No. 9 Ex. B. at 59-62].

Petitioner filed a direct appeal of his conviction with ktissouri Court of Appeals,
which denied relief State v. Brown281 S.W.3d 850 (Mo. Ct. App. 2009); [ECF No. 9 &

E]. Pettioner then filed an amended 29.15 motion for post-conviction relief, and was granted an
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evidentiary heang, but his motion wagltimatelydenied. [ECF No. 9 Exs. F at 1-30, G at 14-
27, 34-41].Pettionerthenappealed the denial of tiule 29.15 Motion Court’s rulintp the
Missouri Court of Appeals, [ECF No. 9 BX] wherethe Court of Apeals affirmed th&lotion
Court’s denial of the 29.15 motioBrown v. State353 S.W.3d 675 (Mo. Ct. App. 2011ECF
No. 9 Ex. J]. Petitioner filed his petition for writ of habeas corpus in this Court ceniiess 11,
2012, making sixlaims for habeas religincluding: ¢aim one- use of posiMirandasilence at
trial to infer guiltwith a videotaped statemeitaim two — prosecutor’s improper references to
silence during closing argumeitaim three- insufficientevidence tsupport Rtitioner’s
conviction of first-degree murder thatthe state failedo prove the element of deliberation
beyond a reasonable doubdgim four - ineffective assistance of trial counsel for failing to
convey State’s plea bargain to petitiondajro five - ineffective assistance of trial counsel for
failing to advisePetitioner of the merits of the defengersusthe state’s plea offegndclaim six

- referring to facts not in evidence during closing argument. [ECF No. 1].

. STANDARD

When a party objects to a Report and Recommendation, the court must “make a de novo
review determination of those portions of the record or specified proposed findings to which
objection is made.'United States v. Lothridg&24 F.3d 599, 600 (8th Cir. 2003) (quoting 28
U.S.C. § 636(b)(1)).

“A state prisoner who believes that he is incarcerated in violation of the Constibuti
laws of the United Stasemay file a petition for writ of habeas corpus in federal court pursuant to
28 U.S.C. § 2254 (2000)Osborne v. Purket11 F.3d 911, 914 (8th Cir. 200%s amended
(June 21, 2005). In order for a federal court to grant an application for a writedshetrpus

brought by a person in custody by order of a state court, the petitioner must shatetoewst



decision:

“(2) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as deted by the Supreme
Court of the United States; or
(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.”
28 U.S.C. § 2254 State court decisions are contrary to federal law if “the state court either
‘applies a rule that contradicts the governing law set forth in our casasphfronts a set of
facts that are materially indistinguishable from a decision of this Codimewertheless arrives
at a resuldifferent from our precedeiit.Penry v. Johnsqrb32 U.S. 782, 792 (200fjuoting
Williams v. Tayloyr529 U.S. 362, 404-05 (2000). An unreasonable application of precedent is
found where the state court uses the correct governing legal principleyeasamably applies
the principle to the facts of the caBgan v. Clarke387 F.3d 785, 790 (8th Cir. 2004).
Therefore a federal court making an “unreasonable applicatigniry, should determine
whether the state court’s interpretation was objectively reasonable tlamalghl the Supreme
Court has not defined “objectively reasonable”, it should be noted that “an unreasonable
application of federal law is different from arcorrect application of federal lawWilliams,
529 U.S. at 410.
1. DISCUSSION
Petitioner makes four specific objections to the Report and Recommendation, and one
general objectioECF No. 24]Petitioner first objects to thdagistrateJudges finding the
State Court’sesolution ofclaims one and two concerning Petitioner’s post-arrest silence, did not
result in a decision contrary to, or involved in an unreasonable application of cktabiyshed

federal lawas established by the Supreme Caurtesuledin a decision based on an

unreasonable determinatiohthe factgn light of theevidence presented at tbate court



proceedings|[ECFNo. 24 at 2]. Petiionernextobjects to thenagistratgudges findings that
the Court of Appeals findings asdt@im three were not contrary to, nor did theyolve an
unreasonable application dkarly establishetederal law,as determined by the Supreme Court,
nor was it theresultof a decision based on an unreasondbtermination of thevidence
presented at State Court hearinfgCF No. 24 at 3]. Petitioner then objects to theghdtrate
Judge finding Petitioner’s counsel’s performance waslafitient where counsel did not advise
petitioner of the plea offer, or failed to advise hafithe relevant merits of his salkfense
argument[ECF No. 24 at 3]. Finally, Petitioner objects to thadistrateJudgés
recommendatioprosecutorial misconduct is properly defaulted and lacks merit. [ECF Nab. 24
4]. The petiioner also makegeneal statementontending the Report and Recommendation
misapprehends the facts and I§&CF No. 24 at 4].

a. Petitioner’s objectiorto Magistrate Judge’s findings in relation @aims

OneandTwo of Petitioner’'s Writ of Habeas Corpus regardingt®oner’'s
postarrest silence

Petitioner objects to the Magistrate Judge’s finding the State Court’stresadficlaims
one and two concerning petitioner’s pastest silenceyas not contrary to or did not involas
unreasonable application carly established federal law, as established by the Supreme Court,
or did not result in a determination that was based on an unreasonable determinatiorcts the fa
in light of the evidence presented at State Court proceedings. [ECF No. 24ratédpdnse to
the MagistrateJudge’s finding oreclaim one, Petitioneargues hevas not impeached by a prior
inconsistent statemertiut rather with a prior invocation of the right to silence by showing a
videotaped statemerfECF No. 24 at 2]. In responsediaim two, Petitioner argues the
Prosecutor’s attempts to impeach the Petitioner with Petitiomamogation of higight to

silence during closing argument, aneblatedhis Constitutional Rights. [ECF No. 24 at 2].



The Fifth Amendment states no person, “shall be compelled to be a witness against
himself,” and is applied to the States through the Fourteenth Amendviadlaty v. Hogan 378
U.S. 1, 10-11 (1964 heFifth Amendment also requires police to warn individuals taken into
custody of theseghts undeMiranda. Miranda v. Arizona384 U.S. 426, 444 (1966 he use
for impeachment purposes of petitioners’ silence at the time of arreaftandeceiving
Mirandawarnings, violate[s] the Due Process Clause of the Fourteenth Amendbayiev.
Ohio, 426 U.S. 610, 619, 96 S. Ct. 2240, 2245, 49 L. Ed. 2d 91 (1%1&le courts have “some
leeway” to reach reasonable judgnsantregards to determining permissiloéferences tpost-
arrestsilence as the Supreme Court has not answered all questions in regBadeédansby
v. Hobbs 766 F.3d 809, 821 (8th Cir. 2014). Although not every reference to an accused post-
Miranda warning silence violates the principles of due protesat 820.

I.  ClaimOne- Videotaped Statemeshowing Petitioner’s invocation of silence

Petitioner hopes to distinguish his case, by noting in his objection he was not intbeache
by a prior inconsistent statement, but rather with a prior invocation of the rigitertce. [ECF
No. 24 at 2]. The Missouri Court of Appedilsld the state was free to show the circumstances
under which the rightio remain silenhad been waived, anidalso heldthe state did not create
an inference ofjuilt when the tape was stopped. [ECF No. 9 Ex. E]. The Report and
Recommendation determined this finding wasawmwtitrary to or did not involve an unreasonable
application of clearly established federal law, as established by the Su@aamnt, or did not
result in a determination based on an unreasonable determination of the fatisohthg
evidence presented at State Court proceedjBg¥ No. 23 at 9].

The following is the transcript of the videotaped statement, after Petiti@segivenhis

Mirandarights which are also on giea



Detective Stone: Do you wish to waive or set these rights aside and make a
statement in your own words at this time?

Brown: Yes.

Detective Stone: Okay. The time is now 3:31 a.m. Today’s date is August 4,
2006. We are presently in the police academy located at the 315 South Tucker,
television studio. Mr. Brown, do you see the videocassette recorder up there with
the red lights on.

Brown: Yes.

Detective Stone: Show's it's running You see the red light? Okay. All right. Do
me a favor. Just speak up for me here. Can you give me your full name?

Brown: Lucas Dean Brown.

Detective Stone: Okay. How old are you?

Brown: Twentyfour.

Detective Stone: Okay. What is your date of birth?

Brown: 3-11-82.

Detective Stone: Okay.Where were you born at?

Brown: Stanley, Wisconsin

Detective Stone: Okay. What is your occupation?

Brown: Bindery. In a factory.

Detective Stone: Okay. Are you married or single?

Brown: Single.

Detective Stone: Okay. What is your home address?

Brown: 3849 Eiler.

Detective Stone: Okay. Okay. This is going to be in regards to a homicide which
occurred on August the 8th, 2006 with the victim being a John Mitchell. The

incident occurred at 3430 McKean. Mr. Brown, at this time in your own words
why don’t you tell us your involvement in this case.



Brown: Well he was at the bar that we were all at and we were kind of poking
fun at him. And then the bar closed and | was driving down the road and | saw
him and | picked him up. And we just started driving around. And then he kept
trying to touch me, show me his stuff. | can’t do this right now.

Detective Stone: What do you mean, you can’t do this right now?

Brown: | have to stop.

Detective Stone: You want to stop?

Brown: Yeah. Ijust want to stop this right now for a little bit. Is that possible?
Detective Stone: Yeah, it's possible. We can stop right now. Want to stop?

Brown: Yeah.

Detective Stone: Okay. We'll stop. All right. The time now is 3:33 am. Still on
August the 4th, 2006.

[ECF No. 9 Ex. A at 21-24]. A redacted version of the tape was shown in court, and stopped
after Brown responds “Yeah. ftar Detective Stone first askirgd “You want to stop?” [ECF
No. 9 Ex. A at 423-34].

This Court agrees with tiieeport and Recommendation aftempleting its de novo
review. Thetrial court abridgedhe videoin order to prevent any unnecessary impeachment
from enteringhe record in regards to petitioner’s invocation of his right to remain silent.
Petitioner’s initial invocation of his right to remain silent was unclear, andtbalamount
necessary to clarifiiis invocationvas shown The prosecutor did not use the invocation of his
right to remain silenthutrather usd his statemeist and only presented the necessary recordings
to the jury. Failing to include the end of the interview would have prevented a logichiszonc
to the end of thenterview, and would have left the jury with more questions than answiés.
Report and Recommendation also notésherek v. Maloney81 F. Supp. 2d 202 (D. Mass.

2000), to show other district courts have found a state court did not make a contrary decision t



Doyleor an unreasonable application of Supreme Court precedent, where a police officer’s
testimonyconcerning the end of the interrogation was introduced so as not to confuse the jury as
to why the interview ended abruptiaberek 81 F. Supp. at 209.

The Courtagrees with the Magistrate in reference to this petitioner’s objection and will
adopt and sustain Judge Baker’'s Report and Recommendation on this issue.

ii.  Claim Two — Invocation of Silence during Prosecutor’s Closing Argument

The Petitioner also objects tiee Magistrate’s Report and Recommendation the Missouri
Court of Appeals resolution ofasm two did not result in a decision which was contrary to, or
involved in an unreasonable application of clearly established Federal Ldeteamnined by the
SupremeCourt, or was based on an unreasonable determination of the facts in light of the
evidence presented at State Chwadrings. Petitioner argues he was impeachetby a prior
inconsistent statement in the Prosecutor’s closing arguments, but ratharprior invocation of
his right to remain silent, thus violatitige due process clause of the Fourteenth Amendment.
[ECF Na 24 at 2].

The Court reviews Petitioner’'s arguments, under the guidance provided primarily i
Anderson v. Charlesn regards t®oyle

“Doyledoes not apply to crogs<amination that merely inquires into prior

inconsistent statements. Such questioning makes no unfair use of silence because

a defendant who voluntarily speaks after receiWhiganda warnings has not

been induced to neain silent. As to the subject matter of his statements, the

defendant has not remained silent at all.
Anderson v. Charlegt47 U.S. 404, 408 (1980)n Andersonthe Supreme Couhield there was
no Doyleviolation,wherethe prosecutor discussed omissions from the defendant’s initial

statement to police, after waiving IBrandarights, to impeach defendant’s trial testimorg.

“Each of two inconsistent descriptions of events may be said to involve silerofar ias it



omits facts included in thether version. Buboyle does not require any such formalistic
understanding of silenceld. at 409.

Petitioner asserts there are four improper references to hisomtdasilencein the
prosecutor’s closing argumernd they are as follows:

“He never says sellefense to Detective Stone.”

“He doesn’t say selflefense until 14 rﬁ.t.t)nths later. Yesterday. That's when he

says seHdefense. He doesn't say it to the police. It's yesterday that you hear

selfdefense.”

“This is something 14 months later he gets up there on the stand and says it was
seltdefense.”

“The truth is the truth. You shouldn’t, it shouldn’t come out the first time 14
months later. It should have come out to the detectives.”

[ECF No. 9 Ex. A at 626-9, 650]The Court also notes, prior to the videotaped statenadtet,
being read hidirandarights, Petitioneanswered questions fro@fficer JeffreyStone and
Officer ThomasCarrol where hadmit to stabbing the victim, and never mentioself#
defense[ECF No0.9 Ex. A at 419-2B

The Court recognizes the Prosecutor did not commdyde error, for pointing out
Petitioner’s failure to talk about salefense in his initial statements to politae prosecutos
closing statement was noDayle violation, becausPetitionerwaived hisMiranda rights and
discussed the incident with police, similar to the defendaAhderson The Courtalsoagrees
with the Report and Recommendation that if such an error did occur it did not have a “mlbstant
and injurious effect or influence in determining the jury’s verdict”, becauseaiterwhelming
evidence of Petitioner’s guilfECF No. 23 at 15].

In determining whether to grant habeas relief the standavehisther theDoyleerror

‘had substantial ahinjurious effect or influence in determining the jury's vertidrecht v.



Abrahamson507 U.S. 619, 622 (1998)iting Kotteakos v. United State328 U.S. 750, 776
(1946)). In 82254 proceedings, a court needs to assess the prejudicial impacooétiational
errorin a statecourt criminal trial under the substantial and injurious standard set fdstlednt,
and may not award habeas relief under 82254, unless the harmless determinatiorsitself wa
unreasonable&Chapman v. California386 U.S. 18, 24 (19673¢eFry v. Pliler, 551 U.S. 112,

120 (2007). The objectively unreasonable approach providesaederence to the state court
than a “clear error” approact.ockyer v. Andrades38 U.S. 63, 65, 123 S. Ct. 1166, 1169, 155
L. Ed. 2d 144 (2003). Constitutional eredoneis not enough tqustify habeas relief, rather
relief is requirednly if there is a substantial and “injurious effect or influence in determihang t
jury’s verdict” Brecht,507 U.S. at 623.

The Missouri Court of Appeals found it was proper for the prosecutor in the closing
argument to comment on Brown’s failure to discuss hisdednse argument with the police
officers inhis prior postarreststatement. [ECF No. 9 Ex. E]. The Report &stommendation
determind this wasnot a decision contrary to, or involved an unreasonable application of clearly
established Federal Law, as established by the Supreme Court, nor wasllit @f e decision
which was based on an unreasonable determination of the facts in lighewidéece presented
at the state Court Proceedings. [ECF No. 23 at TBg Magistratdound,if there was any error
it was harmlessasPetitionerhas not demonstrated any prejudice, because of the overwhelming
evidence ofyuilt. [ECF No. 23 at 12]. The Court agrees with this decision.

There isoverwhelming evidence of Petitioner’s guilt, thus preventing any po$3dylie
violations from having an “injurious effect or influence in determining the verdidi€ victim
received29 stab woundsindhad wounds in the head, chest, and around the throat to the spine.

[ECF No. 9 Ex. A]. Petitioner also burned ttiethes he was wearirtgat night and buried the

10



murder weapon in his backyard. [ECF No. 9 Ek.Further there are significant credibility
guestions, such as the absence of any food in the victim’s stomach, despite Petassegtion
they had both eaten food. [ECF No. 9 E}. A

The Court agrees with the Magistrate in reference to this petitioner’s ohjaaiiowill
adopt and sustatme Report and Recommendation on this issue.

b. Petitioner’s objection tahe Magistrate Judge’s finding @laim Three

regarding the sufficiency of the evidence in regardsetitiBner’s
deliberation required for first degree murder

Petitioner next objects to tiMagistrateJudge’s conclusion the Missouri Court of
Appeals’ findings and conclusions asctaim three of Petitioner’'s Writ of Habeas Corpus were
not contrary to, nor did they involve an unreasonable application of ctessddlished federal
law, as determined by the Supreme Court of the United States, nor did they result giom deci
that was based on an unreasonable determination of the facts in light of the evidesanted in
the state court proceedings. [ECF No. 24 at 3]. Petitioner argues the MissounfGgqyeals,
made an unreasonable determination okthdencadn failing to account for the petitioner’s
testimony he was being sexually assaulted by the victim, putting him in a “pauicdearful
state”, hus negating the deliberation required for murtter.

First degree murder in Missouri requires a person to “knowingly cahsg{eleath of
another person after deliberation on the matter.” Mo. Rev. Stat. 8565.0P@&(iberation is
defined as “meanol reflection for any length of time no matter how brigfo. Rev. Stat.
8565.002(3)Deliberate acts are acts done with free imillhe furtherance of a formed design to
accomplish somanlawful purpose, not under the influence of some violent passion as aroused
by aprovocationState v. Miller 220 S.W.3d 862, 868 (Mo. App. W.D. 2007). In petitioner’s

state appeal, thdissouri Courtof appeals determingtiere was sufficientvidence to support

11



Brown’s convictions. [ECF No. 9 Ex. E].

This Court musgive deference to the state appellate court’s rejection of a challenge on
the sufficiency of the evidenc@ackson v. Virginia443 U.S. 307, 323 (1979)The [Petitioner]
is entitled to habeas corpus relief if it is found that upon the record evidence addihectliak
no rational trier of fact could have found proof of guilt beyond a reasonable diollatt’324.
State law determines the specific elements of the crifeske v. Thalacke60 F.3d 478, 480
(8th Cir. 1995)The Court must presunighe trier of fact resoled all conflicting inference ithe
record in favor of the state, and we must defer to that resolutimtehead v. Dormire340
F.3d 532, 536 (8th Cir. 20033i{ing Sexton v. Kemn&78 F.3d 808, 814 (8th Cir.2002)).

TheMagidrateJudge’s Report and Recommendation determined the Missouri Court of
Appeals did not commérror in determining there was sufficient evidentéeliberation[ECF
No. 23 at 12-15]. After de novareview, this Court agrees with the Report and
Recomnendation.

Brown’s own testimony, independent of any credibility determinations, is enoduut
evidence of deliberation. Petitioner testified after the victim grabbed his teshel&ried taut
the victim. ECF No. 9 Ex. A at 535]. He then stopped the car, got out of the car, opened the
passenger door and asked the victim to get out of thédcat.536-537. He then proceeded to
stab the victim again, after the victim grabbed him, and stabbed him repeatedly, untlithe
stopped “terrorizing” himld. at 540.

Further, stab wounds indicate the victim was stabbed 29 times, and received stab wounds
in the head, eyes, chest, and actbeghroat to victim’s spingECF No. 9 Ex. A]. This is more
than sufficient evidence to determine Petitionad the required element of deliberation. In any

event, the Missouri Court of Appeals’ rulings were not contrary to, or did not involve an

12



unreasonable application cearly established federal law, as established by the Supreme Court,
nor did they result in a decision based on an unreasonable determination of the fact®fn light
the evidence presented at the state court proceedings. Therefore, the Courtitlytbes
Magistrate Judge’s Report and Recommendation on this issue, and accorditigigd?ati
objection will be overruled.
c. Petitioner’s objection tdhe Magistrate Judge’s finding that the State Court’s
resolution ofClaimsFour and Five regarding ineffective assistance of trial
counsel for failing to advise petitioner of a plea offer, and advising hiimeof
relevant merits of a claim sklfdefense.
Petitioner next objects to tivagistrateJudge’s findinghis counsel &s not deficient as
to claims four and fve of Petitioner'sPetition forWrit of Habeas Corpus. [ECF No. 24 at 3].
Petitioner argues reasonably competent counsel would have advised petitioner afffeplea
made by the state and better advised petitionghe merits of the self-defense theory, ahen
the Missouri Court of Appealdetermined he did not receive ineffective assistance of cquinsel
wasan unreasonable applicationStfickland v. Washingtoand its progeny.
A petitioner claiming ineffective assistance of counsel must shgwigtounsel’s
performance was deficient, falling below an objective standard of reasorsahland (2) there
is a reasonable probability if not for thefideent performance the resuat trial would have been
different.Strickland v. Washingtod66 U.S. 668, 687 (1984Jhe first prong of this test is met,
where goetitioneridentifies specific instances where counsel’s performance was defidieatt.
690.
Deficient performance can be demonstrated where “counsel’s representatiehofe|
an objective standard of reasonableneSgitkland 466 U.S. at 688. The reasonableness of

counsel’s representation is measured “under prevailing professional nBonsgilla v. Beard

545 U.S. 374, 380 (2005). “That stiamd is necessarily a general one. ‘No particular set of
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detailed rules for counsel's conduct can satisfactorily take account of by whcircumstances
faced by defense counsel or the range of legitimate decisions regarding htowbpstsent a
criminal defendant.”Bobby v. Van Hoqls58 U.S. 4, 7 (2009). All the facts in a particular case
are taken into account in determining whether counsel acted reasdviatiiyum v. Luebbers
509 F.3d 489, 502 (8th Cir. 2007Yhere is a strong presumption counsel’s conduct is within the
constitutional range of reasonablené&isickland 466 U.S. at 689.

Counsel’s deficient performance is prejudicial when “there is a reasonable ptylihlai is,
one ‘sufficient to undermine confidence in the outcome,’ that the result wouldbauifferent
but for the deficiency.Close v. United State679 F.3d 714, 716 (8th Cir. 2012). In determining
prejudice, the Court must note, “a court hearing an ineffectiveness clainconmsgtier the totality of
the evidence before the judge or jur8ttickland 466 U.S. at 695.

i. Claim Four —Petitioner’s claim of ineffective assistance of Counsefdiiing
to advise him of a plea offer

Petitioner in his objection contends reasonabolypetent counsel in similar
circumstances would have advised petitioner of the plea offer. [ECF No. 24 at 3]. €e Rul
29.15 Motion Court held an evidentiary hearing and heard testimony from petitiones a@nadl hi
counselo determinghis issue[ECF No. 9 Ex. F]. Petitioner’s counsel testified he received a
written plea offer from the state fosoft life” plus fifteen yearand he presented this plea offer
to the Petitioner, but the Petitioner was uninterested in the offer. [ECF No. 9dEX:7A.
Petitioner in turn testifietie never heard of the plea offer from his defense counsel, and if he had
he would’'ve taken the plea offer. [ECF No. 9 Ex. F at TBg statecourt reviewing Petitioner’s
initial postconviction motions, found Brown'’s trial counsel credible determined trial
counsel informed petitioner of the plea offer. [ECF No. 9 Ex. | at 3, Ex. J at 6].

Credibility determinations are part of the deference owed to state paustsant to

14



82254(e)(1)Smulls v. Ropes35 U.S. 853, 864. In reviewing Petitioner’s objections de novo,
Petitioner has failed to show by clear aahvincingevidence the state’s court finding of a plea
offer being made did not occur. Therefore, the Court agrees with the Magisitlgtes Report
and Recommeradion on this issue, and accordingly Petitioner’s objection will be overruled on
this matter

ii. ClaimFive—Pettioner’s claim of ineffective assistance of Counsel for his
advice on the merits of selfdefense as a trial strategy

Petitioner in hiobjection also contends reasonably competent counsel would have
advised him of the relevant merits of the skdfense theory in comparison to the plea offer.
[ECF No. 24 at 3].

A defendant may reject a plea bargain, and after receiving a fair triaktith@pow
prejudice if the plea bargain would have resulted in a shorter sentence, but the defendant mus
show but for his counsel’s advice he or she would have accepted theémjeéen v. United
States 68 F.3d 238, 241 (8th Cir. 1995). However,rolsiof ineffective assistance of counsel
are highly deferential to reasoned choices of trial strategy, even where te#dtedy does not
turn out to be successfiBherron v. Norris69 F.3d 285, 290 (8th Cir. 1995).

This Court has already determinétvas not an unreasonable for the State Motion Court
to determine Petitioner wasvare of the plea offer, based on testimony from his counsel. Further
this Court agrees with the Magistraledgés Report and Recommendationdeterminingself
defense is ot an absurd trial strategy for this caaed it was not ineffective assistance of
counsel for trial defense counsel to pursue as a str&egtioneradmitted killing the victimn
his initial statements to poli@ndalleged the victinsexually assatéd him. A trial strategy is
not ineffective, simply because it was not a winning anethe Court will not use perfect

hindsight to determingial counsel’s performance was deficient.
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The Missouri Court of Appeals’ rulings were not unreasonabialing to determine
ineffective assistance of counséherefore, the Court agrees with the Magistrate Judge’s Report
and Recommendation on this issue, and accordingly Petitioner’s objection will bel@derr

d. Petitioner’s objectiorio Magistrate Judge’s finding the State Court’s

resolution ofClaim Six regarding prosecutorial misconduct is procedurally
defaulted and lacks merit.

Petitioner next objects to the Magistrate Jufigeing Petitioner'slaim sx regarding
prosecutorial misconduct is procedurally defaulted and lack merit. [ECF No. 24Rettjoner
admits his claim is procedurally defaulted, but in his habeas petition argued henuamsttate
cause and prejudice to overcome the default. [ECF No. 23 at 19].

“Failure to raise a claim on appeal reduces the finality of appellate proceedingsslep
the appellate court of an opportunity to review teiabr, and undercuts the State’s ability to
enforce procedural rulesMurray v. Carrier,477 U.S. 478, 4881986). Where a state prisoner
defaults his claims in state court pursuant to an independent and adequate statéerale, f
habeas review is barre@oleman v. Thompspb01 U.S. 722, 750 (1991)A prisoner may
obtain federal review of a defaulted claoy showing cause for the default and prejudice from a
violation of federal law.'Martinez v. Ryan132 S. Ct. 1309, 1316 (201&jing Coleman 501
U.S. at 750. Cause for a procedural requires a petitioner to sloove ‘objective factor external
to the defense impeded counsel's efforts to comply with the State's procekiutéMurray v.
Carrier, 477 U.S. 478, 488 (1986 rejudice is established wheetitionercan demonstrate
the claimed errors “worked to hegtualand substantial disadvantag#geicting his entire trial
with error of constitutional dimensiondJnited States v. Frady56 U.S. 152, 170 (1982)f a
petitioner cannot show cause, then the Court need not address whether petitioner has been

prejudiced by the alleged constitutional violatioheggins v. Lockhayi822 F.2d 764, 768 (8th
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Cir. 1987).

Petitioner in the curremasedid not object to the prosecutor’'s comments during trial.
[ECF No. 9 Ex. A]Petitioner also did not present a claim of ineffective assistance of conduct
based on counsel’s failure to object, nm Eetitionerpresent an independent claim of
prosecutorial misconduct in state court. [ECF No. 9 Exs.]JCR@titioner’s brief also fails to
address cause or prejudice, in his petition for writ of habeas cangliss objections to the
magistrate’s report and recommendation. [ECF No. 1, 24]. As such, the Court agrele with t
Report and Recommendation in determining Petitioner’s claim is defaulted, amdiagly
Petitioner’s objection will be overruled.

e. Petitioner’scontention the Magistrate Judge’s Report and Recommendation
misapprehends the facts and the law.

Petitiorer also makes a general statement at the end of his objections, where he contends
theReport and Recommendation misapprehends the facts and the law. The Court takes this
more as a general statement and not an objection to the report in whole. Evers ifutolv a
general objection, the Court would overrule it, as district Courts do not need to conduct a de
novo determination on non-specific objectiomsanch v. Martin 886 F.2d 1043, 1046 (8th Cir.
1989)(citing Goney v. Clark749 F.2d 5, 7 (3d Cir.198¢) Therefore to the extent this is an
objection, the Court overrules this objection as well.

V. Certificate of Appealability

A certificate of appealability may be issued “only if the applicant has madestaatial
showing of the denial of a constitutional righf&e28 U.S.C. § 2253(c)(28Black v. McDaniel
529 U.S. 473, 481 (2000)A substantial showing is a showing that issues are debatable among
reasonable jurists, a court could resolve the issues differently, or the isselesdarther

proceedings.Cox v. Norris 133 F.3d 565, 569 (8th Cir. 1997).
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The Courtagrees with thdlagistrateJudge, the Petitioner has not made a substantial

showing,and therefora certificate of appealability should not be issued in this matter.

IT ISHEREBY ORDERED that the Report and Recommendation filed=ebruary
18" 2016 [ECF No. 2Bis SUSTAINED, ADOPTED, AND INCORPORATED herein.

IT ISFURTHER ORDERED that the Petitionelcuke Browris Objections to the
Magistrate Judge’s Report and Recommendationspeeifically overruled.

IT ISFURTHER ORDERED that the Petitionelcuke Browris Petition under 28
U.S.C. § 2254 for Writ of Habeas Corpus by a Person in State Custody [ECF NDENIIED.

IT ISFURTHER ORDERED that the Court will not issue a certificate of appealability.

So Orderedhis 14th Day of March, 2016.

&. GAniRIp 2 bl

E. RICHARD WEBBER
SENIOR UNITED STATES DISTRICT JUDGE
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