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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

L1SA DECLUE,
Plaintiff,
CaseNo. 4:12CV2330 ACL

VS,

CAROLYN W. COLVIN,
Acting Commissioner of Social Security,

N N N ) N N N N N N

Defendant.

MEMORANDUM

This is an action under 42 U.S&405(g) for judiciakeview of defendar final decision
denying the application of Lidaeclue for Supplemental Securitycome under Title XVI of the
Social Security Act. This cashas been assigned to the undeesd United States Magistrate
Judge pursuant to the Civil JugtiReform Act and is being hedrg consent of the parties. See
28 U.S.C§ 636(c). Plaintiff filed a Brief in suppbof the Complaint. (Doc. No. 15).
Defendant filed a Brief in Suppaot the Answer. (Doc. No. 24).

Procedural History

On February 8, 2010, plaintiff filed an djgation for Supplemental Security Income,
claiming that she became unable to work dugetadisabling condition on October 17, 2008. (Tr.
192-98). This claim was denied initially aridllowing an administrative hearing, plaintgf
claim was denied in a written opinion by Administrative Law Judge (ALJ), dated August 2,
2011. (Tr.136-42,11-25). Plaintiff theketl a request for keew of the ALJs decision with the

Appeals Council of the SociaéBurity Administration (SSA), which was denied on November 20,
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2012. (Tr.1-7). Thus, the decision of the Alahsts as the final deamsi of the Commissioner.
See 20 C.F.R§§ 404.981, 416.1481.

Evidence Beforethe AL J

A. ALJ Hearing

Plaintiff's administrative hearing was held oyJlb, 2011. (Tr. 28-91). Plaintiff was
present and was represented by counsel. (Jr. 28s0 present was vocational expert Dr. Jeff
McGrosky and medical expert Dr. Morris Alex._ (ld.).

The ALJ examined plaintiff, who testifigtat she was forty-one years of age, was
five-feet, two inches tall andeighed 196 pounds. (Tr. 32). PIaif stated that her normal
weight is 175 pounds, and attributed the weight gainactivity. (Tr. 33). Plaintiff testified
that she was trying to loseeight by dieting. (1d.).

Plaintiff stated that she lives in anaapnent with her fifteen-year-old son and
eleven-year-old daughter. (Tr. 34). Plaintiftttiésd that she was divorced and that her children
each receive $224 monthly as theiahof their father’s disabilitpenefits. (1d.). Plaintiff
stated that she has no other source of income. (Id.).

Plaintiff testified that she drives short distes. (Id.). Plaintiff stated that she starts
experiencing muscle spasms if she drivesenban approximately ten miles.  (Id.).

Plaintiff testified that she had a twelfth grastfucation. (Id.). Plaintiff stated that she
received CNA training and earned B& certificate. (Tr. 36). Plaintiff testified that she charted
and took vital signs as a CNA._ (Id.).

Plaintiff stated that she quit her last pasitiat Potosi Manor, loause she was unable to

perform the required lifting. (Tr. 37). Plaintiffsified that she quit hether positions after her



pregnancies to stay home and care for her children. (I1d.).

Plaintiff's attorney examined gintiff, who testified that she is unable to work due to lower
back pain from degenerative disc disease, wisietorse on the left sigider left leg going out;
tingling in her arms; a bone spur in her K&fbulder; depressiohigh blood pressure; and
migraines. (Tr. 38-39). Plaifftistated that she sees a paianagement specialist, Dr. Abdul
Naushad, for her lower back pain. (Tr. 39). RI#itestified that her back pain has been treated
with medications, injections, epidural siit injections, and medial branch blocks(ld.).

Plaintiff stated that her docttias recommended an electrodévice and a back brace, but her
insurance would not pay for these items.  (IdBlaintiff testified that the injections she has
received did not provide refi. (Tr. 40). Plaintiff stated that she takes Peréoaetl
Oxycodoné for pain. (Id.).

Plaintiff testified that her left leg goes outchcauses her to falbecause a nerve in her
lower back is compressed. (Tr.41). Plaintiff stated that this occurred approximately six to eight
times the prior year. _(Id.).

Plaintiff testified that she has been using aedamn one-and-a-half to two years. _ (ld.).
Plaintiff stated that her pain managemaottor prescribed the cane. (Tr. 42).

Plaintiff testified that she experiences tinglindar left leg and her arms._ (Id.). Plaintiff

stated that the tingling sensation in her arms is just an annoyameeas the tingling in her leg

'Medial branch nerves are small nerves in the fiets in the spine. A medial branch block
temporarily interrupts the pasignal being carried by the medtaianch nerves that supply a
specific facet joint. _StedmanMedical Dictionary, 258 (28th Ed. 2006).

“Percocet is indicated for thelief of moderate to moderately severe pain. PhysiBask
Reference (PDR), 1127 (63rd Ed. 2009).

*0Oxycodone is indicated for the managemenmnofierate to severe pain when a continuous,
around-the-clock analgesic is needed foextended period of time. See PDR at 2590.
3



becomes very painful. (Tr. 43).

Plaintiff testified that her depression hvagrsened due to her inability to perform
activities. (Tr. 44). Plaintiff testified that herying spells have increased in the past year from
one every two to four months tree spells a week. (Tr. 45-46Plaintiff stated that she does
not have any suicidal or homicidhoughts. (Tr. 46). Plaintiff stified that she bathes, but she
typically does not get dressedsHe is not leaving theouse. (Tr. 47). Plaintiff stated that her
primary care physician is treaf her depression. _(ld.).

Plaintiff stated that she only eats about®a day, because her medication has caused her
appetite to decrease._ (ld.Plaintiff testified that her medations cause the additional side
effects of drowsiness, dizzinesadanervousness. (Tr. 48).

Plaintiff testified that she Ieedown during the day due to drewess. (Id.). Plaintiff
stated that she sleeps for one to two hoursarafternoon after taking her medication. _ (Id.).
Plaintiff testified that she does neleep well at night due to pain. r(B9). Plaintiff stated that
she typically gets total of about four hours sfeep a night. _(1d.).

Plaintiff testified that she aldwas severe migraines. (B0). Plaintiff stated that she
takes medication daily for her migraines.__ (IdBlaintiff testified that she had experienced four
to six migraines in the preceding four-month pdri (Id.). Plaintiff stated that she sought
emergency room care for a migraine on one ooaasi(ld.). Plaintiff testified that, when she
experiences a migraine, she cannot tolerate tigsbund, she vomits, afekls like her head is
pulsating. (Id.). Plaintiff statetthat an average migraine lastotto three days. (Tr. 51).

Plaintiff testified that she drives short distes approximately twice a week. (Tr. 52).
Plaintiff stated that she drives to the groceoyssto get a few items and spends about ten minutes

in the store. (Id.). Plaintiff testified that shealde to lift a gallon of milk, but is unable to lift a
4



case of water due to pain inriEck and legs and numbnesé@r hands. (Tr. 53). Plaintiff
stated that she is able to walk fifty to seyefive feet without stopping (Tr. 54). Plaintiff
testified that she is able to stand for five minutes before she has to sit down and rest for five
minutes due to lower back pain. (Tr. 55).aiRliff stated that she experiences numbness and
shooting pain down her left leg after sitting mdran approximately ten minutes. (Tr. 56).
Plaintiff testified that she sits outside and Vgt her children play for ten to fifteen minutes.
(Tr.57). Plaintiff stated that she stoppedradtag church in Novembef 2010, because she was
unable to sit through the two-hour sersdue to back pain. _(Id.).

Plaintiff testified that she is able to perohousehold chores such as mopping with a small
gliding mop, making her bed, cleaning bathroonmebthan the tubs, and cooking. (Tr. 58).
Plaintiff stated that her son helps her coolcbhgcking on the food when she sits down to take
breaks. (Tr.59). Plaintiff testified that she tdine laundry and her children get it out and put it
into the dryer. (Tr. 60).

Plaintiff stated that she enjoys reading boaksa hobby, and that she reads approximately
two books a week. (Tr. 61).

The ALJ inquired of plaintiff, who testified &t her pain level dumg the hearing was an
eight on a scale of one to ten. (Tr. 62).aiftff stated that shikad not taken any pain
medication since 2:00 a.m., because she wantedatetidor the hearing. (Tr. 63). Plaintiff
testified that medication brings her pain level 8ixa but most of the time heain level is a seven
to eight. (Id.). Plaintiff stated she was unabletok as a CNA at a nursing home when her pain
level was at a six, because she twdlift patients weighing one hundredunds or more. (Tr. 64).

Plaintiff testified that sheypically lies down for a total adne-hour-and-forty-five minutes

in a day due to pain. (Tr. 65)Plaintiff stated that she tries ¢t up and do as much as she can
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throughout the day. (Tr. 66). Plaintiff testifiectishe is able to perform household chores for
about twenty minutes at a time before she haal® a ten-minute break(ld.). Plaintiff stated
that she spends a total ofauple of hours” a day doing household chores. (Tr. 67).

Plaintiff testified that she has participatedoimysical therapy, which did not help._ (Id.).
Plaintiff stated that her doctor has discussedamjohg an electronic device in her back to help
with pain, but her insurance will not cover it. (6B). Plaintiff testifiedhat her doctor advised
her to wait as long as possible before undexgsurgery due to the risks involved. (Id.).

Plaintiff stated that her migraines have woestover the past three months. (Tr. 69).
Plaintiff testified that in the prior six-month ped, she would have missed approximately three to
four days of work due to migrainbsad she been working. (Tr. 71).

Plaintiff stated that she would be unableviark at a position where she would not be
required to do heavy lifting and she could sit amehdtat will for eight hours a day. (Tr. 72).

Plaintiff testified that she occasionally fallseeg when she sits in her recliner after taking
her medication, because it makes her drowsy. (Tr. 73).

The ALJ next examined medical expert, Blex, who noted that plaintiff's nerve
conduction study results were notlire record and suggestthat plaintiff’sattorney submit these
records. (Tr.74). Plaintiff stated that her dottdd her that her left de was more severe than
the right side in her legs._(1d.)Dr. Alex also noted that plaintiff had recently undergone MRIs
and those records were not in the file. (Tr. 7P)Jaintiff testified that her recent MRI revealed
degenerative disc disease and narrowing of theabkpamal. (Id.). Dr. Alex stated that this
information was “crucial,” as there were no objeetfindings in the recortb support plaintiff's
subjective complaints. _(Id.).

Dr. Alex testified that, basemh a review of the evidencetine record, plaintiff had the
6



following diagnoses: obesity, increased blood pressand diffuse facet disease. (Tr. 77-78).
Dr. Alex stated that there was a “great d#atonflict between thebjective findings and the
subjective complaints.” (Tr. 78). Dr. Aldégstified that the objeiwe findings support the
opinion of the state agency clerlattplaintiff was capablef light lifting andcarrying. (Tr. 79).
Dr. Alex stated that plaintiff “urgently need.mental health care, and she needs cognitive
behavioral therapy.” _(I1d.). Dr. Alex testifiedat there was no EMG evidence in the record of
carpal tunnel syndrome._ (Id.). Dr. Alex statkdt plaintiff should alo undergo a “neuropsych
evaluation with an MMPI# (Tr. 81).

Dr. Alex testified that there vgaa record of migraine headecdiagnoses. (Tr. 83). Dr.
Alex stated that there was no objective testing ablale confirm migraines. (Tr. 84). Dr. Alex
testified that plaintiff's testimony regarding drsivess was supported by her medications list.
(1d.).

Plaintiff's attorney indicatethat he would try to obtain ¢hrecords of plaintiffs EMG
nerve conduction studies and MRIs. (Id.). ThelAtated that he would leave the record open
for thirty days so that plaintiffauld obtain these records._ (Id.).

The ALJ examined vocational expert Dr. Mo@sky, who testified tht plaintiff's past
work was classified as cashier, which is eitmedium or light and unskilled; and certified nurse’s
aide, which is medium to heavy and semi-skilled. (Tr. 82).

The ALJ asked Dr. McGrowsky to assumieygothetical claimantvith plaintiff's
background and the following limitations: lighftilng and carrying twenty pounds occasionally,

and ten pounds frequently; sit, stand, antkwahout six hours in an eight-hour workday;

“The Minnesota Multiphasic Personality Inventory or “MMPI” is a psychological test. See
Stedman’s at 996.
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occasional climbing, balancing, stooping, kneelerguching and crawling; never climb ladders,
ropes, or scaffolds; never engage in work reggibalancing critical tthe performance of her
duties; never walk on a balance beam witlsaytport; limited in reachqg in all directions,
including overhead; avoid concentrated exposuextieeme cold, high levels of humidity, violent
vibration of the body; and avoid concentragagosure to respiraty irritants or high
concentration of fumes, odors, dust, gases pad ventilation that nght aggravate migraine
headaches. (Tr.82-83). Dr. McGrowsky testitieat such an individal would be unable to
perform plaintiff's past work. (Tr. 85). Dr. MBrowsky stated that thedividual could perform
other, light jobs, such as office helg200,000 positions nationally, 4,000 in Missouri);
contribution solicitor (150,000 positions natiogalB,000 in Missouri); and child care attendant
(100,000 positions nationally, 2,000 in Missouri). (ld.).

The ALJ next asked Dr. McGrowsky to assutimat the individuatequires a job that
would keep her on her feet for at least six Baut of the day due to drowsiness caused by
medication. (Tr. 86). Dr. McGrowsky testifiehat the jobs he mentioned would still be
available, as there is standing involved #ralindividual can alteate between sitting and
standing to some extent._ (Id.).

The ALJ then asked Dr. McGrowsky to asmuthe following additional limitations:
simple, routine, repetitive, unskilled work; andnwt¢hat does not requitiateraction with others
as critical to the duties. (Tr. 86-87). DfcGrowsky testified that the individual would be
unable to perform the contribatis solicitor position othe children’s attenae position. (Tr.
87). Dr. McGrowsky stated thtte individual could still perfornthe office helper position and
other positions, such as dining room attenda00,000 positions nationally, 5,000 in Missouri);

and light stocking (100,000 positions metally, 2,000 in Missouri). _(1d.).
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Dr. McGrowsky testified thagtlaintiff would be unable tperform any work if her
testimony is found fully credible and she requifedjuent breaks due fmain. (Tr. 88).

The ALJ then stipulated thdtthe plaintiff was limited inthe manner described in Dr.
Andrew Ninichuck’s report, she wid be unable to sustain any full-time work. r.(90).

B. Relevant M edical Records

Plaintiff underwent an MRI of the lumbasral spine on August 29, 2006, which revealed
diffuse facet arthropathy,with no significant disc bulge, heations, or stenosis. (Tr. 272).

Plaintiff presented to Raul Tindall, D.O. on December 19, 2006, at which time plaintiff
complained of chronic back pain and numbness in her legs. (Tr. 268). Dr. T&indall
assessment was lumbar disc herniation. .(Id.He recommended that plaintiff see a
neurologist. (Id.).

Plaintiff saw Dr. Tindall on January 29, 2007 wdtich time plaintiff complained of low
back pain, pain shooting down her legs, muscle spasms, and occasional numbness in her legs.
(Tr. 267). Dr. Tindals assessment was lumbar disc herniation. (ld.). He indicated that
plaintiff was scheduled taeg a neurosurgeon the following week.  (1d.).

Plaintiff saw Dr. Tindall on April 20, 2007, avhich time she complained of pain
shooting down her legs. (Tr. 269)Dr. Tindall refilled plaintiffs Percocet and Sofhand
referred her to a neurosurgeion an evaluation. _(ld.).

Plaintiff presented to Advanced Painn@® on June 27, 2008, for follow-up regarding
hypertension and depression.(Tr. 307). Plaintiff was dignosed with hypertension,

degenerative disc diseasgd depression. _(Id.).

>Any disease affecting a joint. Stedrmat 161.
®Soma is indicated for the relief of discomfassociated with acute, painful musculoskeletal
conditions. See PDR at 1931.
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Plaintiff underwent a lumbar rd&l branch block at Advancdehin Center on October 1,
2008. (Tr. 304).

Plaintiff presented to Advanced Painn@® on October 6, 2008, at which time she
complained of neuropathy on the bottoms of bett ind muscle spasms. (Tr. 299). Plaintiff
indicated that the medial brandiock injection she received the prior week left her feeling
weak. (Id.). Plaintiff was diagnosed with luarbdiscogenic pain, lumbar facet arthropathy,
muscle spasm, and myofascial pain. @01). Plaintiff wascontinued on Gabapenfirand
Oxycodone. (Id.). It was recommended thatrgiilimit lifting to fi fteen to twenty pounds,
with no squatting, kneeling, climbing or twisgj activities. (Id.).

On October 15, 2008, plaintiff underwent a stgrojection and a lumbar medial branch
block. (Tr. 296).

Plaintiff presented to Advanced Painn@& on November 3, 2008, at which time she
reported that the last injection helped heth@igh she complained of dizziness and fatigue and
numbness and tingling in the legs. (Tr. 291). Upon examination, plaintiff's gait was
well-coordinated, but tenderness of the lumispine was noted. (Tr. 292). Plainsff
medications were continued. _ (Id.).

Plaintiff saw Dr. Xiaohui Fan, M.D., atdvanced Pain Center on December 1, 2008, at
which time she complained of chronic weaknesthanleft leg, which had been worse recently
and resulted in some falls. (Tr. 287). pdh examination, Dr. Fan remt tenderness of the
lumbar spine. (Tr. 288). Dr. Fan contiduplaintif’'s medications and recommended that

plaintiff undergo another medial branch bloda the left side. (Tr. 290). He also

‘Gabapentin is indicated for the tneent of nerve pain._ See WebMD,
http://mww.webmd.com/drugsdst visited April 14, 2014).
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recommended a neurology consult for left leg weakness. (Id.).

Dr. Fan performed a lumbar mediabbch block on December 10, 2008. (Tr. 284).

Plaintiff presented to Dr. Fan on Decemb®r 2008, at which time plaintiff reported that
her pain was going down to her thighs at times and that the left medial branch block did not help.
(Tr. 280). Dr. Fan diagnosed plaintiff with luarbdiscogenic pain, lumbar facet arthropathy,
muscle spasms, and myofascial pain. (Tr. 288®r. Fan continued gintiff's Oxycodone and
added medication to help with sleep. _(Id.).

Plaintiff presented to Dr. Fan on Januddg, 2009, at which time she rated her lower
back pain as a six. (Tr.277). Dr. Fantawed plaintiff's medications. (Tr. 279).

Plaintiff presented to Kasey L. Schmi®A-C, at Jefferson County Orthopaedic Surgery
and Sports Medicine on May 29, 2009, with comp&of right hand and left shoulder pain, and
numbness and tingling in the right hand. Upon eration, plaintiff had fll active range of
motion of the right hand with gaol strength and stability, and joge carpal tunnel tests.
Examination of the left shouldeevealed full active range of moti, pain with internal rotation,
and good strength and stability in all direction®laintiff exhibited a positive impingement test.
(Tr. 328). Ms. Schmitt diagnosexdhintiff with right hand nurbness and tingling with probable
carpal tunnel syndrome; andftlesshoulder impingement syndrome with sprain. Ms. Schmitt
recommended a wrist brace and home exercise garggand advised plaintiff to ice and elevate
frequently. It was noted thalaintiff could not participate iphysical therapy secondary to it
not being covered by her insurance. (Tr. 329).

Plaintiff presented to Andrew Ninichuck, BL.on July 6, 2009, with complaints of upset
stomach and sinus pressure. (Tr. 316). nEfaiwas diagnosed witthypertension (stable),

chronic lower back pain (stable), insomnia (stable), anxigiyédsion (stable), dyslipidemia
11



(stable), and a bone spurtbt left ankle. (1d.).

Plaintiff presented to Dr. Fan on Janud®; 2010, for follow-up regarding pain in the
low back and left leg. (Tr432). Upon examination, plaifithad a well-coordinated gait,
tenderness of the lumbar spine, and restricexidh and extension of the lumbar spine. (Tr.
433). Dr. Fan diagnosed plaintiff with lumbdiscogenic pain, lundy facet arthropathy,
muscle spasms, and myofascial pain. r. (434). Dr. Fan discontinued the Oxycodone,
prescribed Percocet, and contintlee Gabapentin. _(1d.).

Plaintiff saw Dr. Fan on Heuary 16, 2010 for follow-up. (Tr. 429). Dr. Fan noted
tenderness of the lumbar spine with restridtedion and extension, butormal muscle strength
and sensation, and no signs of nerve or spoadl tension. (Tr. 430). Dr. Fan diagnosed
plaintiff with lumbar discogenic pain, lumbarckt arthropathy, muscle spasms, and myofascial
pain. (Tr.431). Plaintiff's medations were continued._ (Id.).

Plaintiff saw Krishnappa A. Prasad, M.D.Advanced Pain Center on April 12, 2010, at
which time she complained of lower back p#iat was radiating down the anterior portion of
the left thigh to the knee. (T423). Upon examination, plaintiff’gait had an antalgic trace,
and tenderness in the lumbarirg was noted. (Tr. 424).Plaintiffs medications were
continued. (Id.).

Plaintiff saw Dr. Ninichuk for follow-up on May 4, 2010, at which time she complained
of a growth on her upper leg and worsening depression. (Tr. 362).

Plaintiff saw Bobby Enkvetchakul, M.D. Missouri Occupational Medicine on May 11,
2010, for a consultative evaluation. (Tr. 332-35). Plaintiff complained of pain in her left
shoulder and low back. Plaintfiiresented with a cane, but gafid not use it during the exam

or in the exam room. Plaintiéfmbulated with a slight limp, bthis was not fully consistent, as
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she did not use it during the exam and held ihen left hand. (Tr. 332). Plaintiff's active
range of motion of the lumbar spine was vémgited, and she complained of pain over the
lumbar spine region. Palpation of the lumbar spine revealed diffuse tenderness over the lumbar
region. Waddell's testifgwas positive for pain with light touch, simulated rotation, and
shoulder motion. Plaintiff's strength was notna#though there did appear to be some pain
inhibition on testing. Plaintifiemonstrated limited range ofotion in both of her shoulders
bilaterally. Although plaintiff reported just lefhoulder complaints during the interview, she
complained of pain over both shoulders during &xamination process.Plaintiff essentially
stated that she had pain complaints overdmire body. Examination of the wrists revealed
healed carpal tunnetlease scars bilaterally. The Beclpiession inventoryas administered

and revealed scores consistent with a modetepeession level. Dr. Enkvetchakul diagnosed
plaintiff with low back pain, gbjective by history; left shoulder and essentially whole body pain
complaints; evidence of bilateral carpalnmel release surgeries; and depression. Dr.
Enkvetchakul stated that plaiffts complaints of low back paiare primarily subjective and her
physical examination is not indicative of any type of specific pathology in the lumbar spine
region. He stated that plaintiff showed “muléisigns of symptom magdidation.” (Tr. 333).

Dr. Enkvetchakul stated that degsion can have an impact on hphaintiff perceives and deals
with her pain complaints, and that he suspédefsression is probably agsificant factor in her
present condition. Dr. Enkvetchakul statedttthere was no specific objective evidence of

pathology that would requireng type of work limitations. Dr. Enkvetchakul expressed the

8waddell signs are a group of 8 physical findings, . . . the presence of which has been alleged at
times to indicate the presce of secondary gain and malingeringzishbain, DA, et al., Is there a
relationship between nonomga physical findings (Waddell signs) and secondary
gain/malingering?, httpwww.ncbi.nlm.nih.gov/pubmed/155026834t visited April 14, 2014).
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opinion that plaintiff was capablef sitting during a normal eigttour workday given the usual
breaks, and had no restrictions in standinglkiwg, carrying, or reaching. He stated that
plaintiff should avoid any safety sensitive typdiés while taking medications. (Tr. 334).

Plaintiff presented to Dr. Abdul Naushadfatvanced Pain Center for follow-up on May
18, 2010. (Tr. 419). Upon examination, Dr. Nausimated an antalgic trace to plaintiff's
gait, tenderness of the lumbar spine, and heuspasm. (Tr. 420). Dr. Naushad adjusted
plaintiff's medications. (Tr. 420-21).

Plaintiff underwent a lumbar epiduraésbid injection on June 1, 2010. (Tr. 417).

State agency psychologist Marsha TdRsy.D. completed a Psychiatric Review
Technique on June 2, 2010, in which she exptefise opinion that platiff's depression was
not severe. (Tr. 336).

Plaintiff saw Dr. Naushaud for follow-up alune 21, 2010, at which time she reported
that the steroid injection hedd for about one-and-a-half week (Tr. 412). Dr. Naushad
continued plaintiff's medications. (Tr. 413).

Plaintiff underwent a lumbaapidural steroid injection on July 6, 2010. (Tr. 410).

Plaintiff continued to present for pain nagement follow-up approximately monthly at
Advanced Pain Center. On July 26, 2010, it wagsdhthat plaintiff walked with a cane. (Tr.
405). Plaintiff's medications were continuedTr. 406). On September 14, 2010, plaintiff's
medications were continued and she was advisedritinue with heat treatment and her home
exercise program. (Tr. 402). Plaintiff undentvan epidural steroithjection on October 5,

2010. (Tr. 398). Plaintiff's medications wecentinued on November 9, 2010. (Tr. 393).
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On January 18, 2011, plaintiff was dimsed with lumbosacral spondylo3ighoracic or
lumbosacral neuritis or radiculitt§, brachia neuritis or radiculitis NOS, and pain in the left
shoulder joint. Her medications were toned. (Tr. 389). On February 15, 2011, Dr.
Naushad noted tenderness of the lumbosacral spine, muscle spasm, and positive straight leg
raising on the left. Dr. Nahad diagnosed plaintiff withumbosacral spondylosis without
myelopathy, thoracic or lumbosacral neuritisradiculitis, brachia neuritis or radiculitis NOS,
and localized osteoarthroSisof the lower leg. (Tr. 385). On March 22, 2011, plaintiff
reported that she had presented to the emeygeoom the prior weekend due to a severe
headache. (Tr. 380). Upon examination, Drudtead noted tenderness of the cervical and
lumbosacral spine, muscle spasm, and posgivaight leg raising on the right side. (Tr.
380-81).

Dr. Ninichuck completed a Physical Réisal Functional Capacity Questionnaire on
March 25, 2011, in which he indicated that hd baen treating plaintifvery six months since
September 2008 for hypertension and symptomgiagression, low back pain, migraines,
fatigue, joint and muscle paimnxiety, and insomnia. Dr. Nrthuck stated that plaintiff
ambulates with a cane and hasgm to the emergency room for migraines. (Tr. 364). Dr.
Ninichuck indicated that plaintiff was incapaldé even “low stress” jobs. (Tr. 365). Dr.

Ninichuck expressed the opiniomattplaintiff had the following limitations: able to walk fifty

°Ankylosis of the vertebra; often applied nonsifieally to any lesion of the spine of a

degenerative nature. Stedman’s at 1813.

Disorder of the spinal nerve roots. Stedman’s at 1622.

™ A neurologic disorder characterized by the ®rddnset of severe ipausually about the

shoulder and often beginning at night, sodtofeed by weakness and wasting of various

forequarter muscles. Stedman’s at 70.

LArthritis characterized by erosiaf articular cartilageeither primary or semndary to trauma or

other conditions, which becomes soft, frayaal] thinned with eburtian of subchondral bone

and outgrowths of marginal osteophytes; painlassd of function result.__Stedman’s at 1388.
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feet; sit for fifteen minutes at a time and sit @ltof less thamwo hours; stand for ten minutes at

a time and stand a total of less than two hoomgst use a cane when engaging in occasional
standing/walking; can never lift or carry even less than ten pounds; can occasionally turn head
right or left and hold head insatic position; can rarely loakp or down; can rarely stoop; can
never twist, crouch, or climb; and has sfgmant limitations with reaching, handling or
fingering. (Tr. 365-67). Dr. Ninichuck set that plaintiff thes Pristig and Valiunfor
anxiety; Atenolol for hypertension; and Ambidar insomnia. Dr. Ninichuck stated that
plaintiffs migraines are poorly controlled witmedications. Dr. Nimhuck indicated that
plaintiff also has swelling iher lower legs, for which she takeedication. (Tr. 368).

Plaintiff saw Dr. Naushad for follow-upn April 19, 2011, at which time Dr. Naushad
noted tenderness of the cervical and lumbosaspae. Dr. Naushadontinued plaintiff's
medications. (Tr. 378). On May 24, 2011, Dr.ullaad noted tenderness of the cervical and
lumbosacral spine and muscle spasm of the lurgpiaie, and continued plaintiff's medications.
(Tr. 374).

Plaintiff presented to Advanced Pdbenter for follow-up on June 21, 2011, at which
time tenderness of the ceraland lumbosacral spine was noted. (Tr. 370).

Evidence Submitted to the Appeals Council

Plaintiff underwent an MRI of the lumbapine on June 9, 2011, which revealed diffuse
facet arthropathy, worse at L4-particularly on the left sidevhere there is some foraminal
narrowing and mild canal narrowing as well. (Tr. 460).

Plaintiff presented to Bonne Terre Health Center on July 19, 2011, with complaints of
low back and left shoulder pain. (Tr. 439)Jpon examination, tenderness was noted in the

cervical and lumbosacral spine. Plaintiff svassessed with lumbosacral spondylosis without
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myelopathy, thoracic or lumbosatmeuritis or radiclitis, and localized osteoarthrosis of the
lower leg. Her medications were continued(Tr. 443). Plaintiffs medications were
continued on August 24, 2011. (Tr. 440).

Plaintiff presented to Advanced Painn@ for follow-up on October 5, 2011, at which
time she reported increased leéick/leg pain, with numbnesstime left leg. (Tr. 472). Upon
examination, plaintiff had a mild antalgic gaialked with a cane, aneénderness was noted in
the lumbar spine. Plaintiff’'s medications weantinued. (Tr. 473). On November 9, 2011,
and December 7, 2011, tenderness of the cervichlianbosacral spine was noted. Plaintiff’s
medications were continued. (Tr. 469, 466).

Plaintiff presented to Resolutions Belaral Healthcare on daary 3, 2012. Plaintiff
reported that her anxiety is mostly controlled, bboé was stressed out due to medical issues.
Upon examination, plaintiff was appropriate, coofigea and coherent with euthymic mood.
Plaintiff was diagnosed with major plessive disorder with a GAF scbteof 572  (Tr. 492).

Plaintiff presented to Advanced Painn@ar for follow-up on January 18, 2012, at which
time her medication regimen was continued. (Tr. 463-64).

Plaintiff presented to Resolutions Behawidtdealthcare on March 5, 2012, at which time
she reported experiencing depression the prionfeeks. Plaintiff was diagnosed with major

depressive disorder, with a GAF score 5. (Tr. 491). OnMay 4, 2012, plaintiff was

*The Global Assessment of Functioning Scale (isfa psychological assessment tool wherein
an examiner is to “[c]onsider psychologicalcish, and occupational futioning on a hypothetical
continuum of mental health-illness” which does “not include impairment in functioning due to
physical (or environmental) limitations.” Diagnoséind Statistical Manuaf Mental Disorders
(DSM-1V), 32 (4" Ed. 1994).
YA GAF score of 51-60 denotes “[m]oderate symptéeng., flat affect and circumstantial speech,
occasional panic attacks) OR moderate difficuitgocial, occupational, or school functioning
(e.g., few friends, conflicts with peeor co-workers).” _DSM-IV at 32.
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described as depressed and irritable on examma (Tr. 490). On June 29, 2012, plaintiff's
mood was euthymic. (Tr. 489). On Jud, 2012, plaintiff reported feeling “edgy,” and
recounted emotional abuse by her ex-husband. ntPlaried throughout hesession. Plaintiff
was diagnosed with major depressiisorder with a GAF score of 48. It was recommended
that plaintiff increase her coping skills, manage her anger, and explore her past abuse. (Tr.
488). On July 30, 2012, plaintiff continued tdl teer story regarding past abuse and cried
throughout the session. Plaintiff svdiagnosed with major depressidisorder, rule out PTSD,
and was assessed a GAF score of 45. (Tr. 487).

Dr. Fan completed a Physical Residuahé&tional Capacity Quésnnaire on August 22,
2012, in which he indicated that he saw pifinmonthly since 2008 folumbar and cervical
degenerative disc disease with symptoms of neck pain to the left arm and low back pain to the
left leg. Objective signs noted were antalggat and tenderness andcdeased range of motion
of the cervical and lumbar spine. (Tr. 494). . Ban indicated that platiff's pain interfered
with her attention and concentratifrequently and she was incapabfesven “low stress” jobs.
(Tr. 495). Dr. Fan expressed the opinion that plaintiff had the following limitations: able to
walk less than one block; sit for fifteen minutgsa time and sit a totaf four hours; stand for
ten minutes at a time and stantbtal of less than two hours;qeires periods of walking around
during an eight-hour workday; mushift positions at will from sitting, standing and walking;
requires unscheduled breaks every fifteen neisijucan lift and carry less than ten pounds
occasionally; can occasionally look down, turnchdaok up, and hold head in a static position;

can rarely twist, stoop, and climb; and can mesreuch or squat. (Tr. 496-97). Finally, Dr.

15A GAF score of 41 to 50 indicates “serious syomps” or “any serious impairment in social,
occupational, or school functioning (e.g., no frigndinable to keep a job).” DSM-IV at 32.
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Fan found that plaintiff was likeljo be absent from work asrasult of her impairments more
than four days per month. (Tr. 497).

Plaintiff presented to Resolutions Beglmal Health on August 7, 2012, at which time
she discussed the death of farty-year-old nephew. PIldiff cried throughout the session.
Plaintiff was diagnosed with majalepressive disorder and rdat PTSD, with a GAF score of
45. (Tr. 486). On August 14, 2012, plaintiff eepsed anger towards the people responsible
for her nephew’s death. Plaintiff reported agyispells and depression regarding her physical
limitations. Plaintiff was diagnosed with majdepressive disorder, rule out PTSD, and was
assessed a GAF score of 50. (Tr. 485).

The AL J’s Deter mination

The ALJ made the following findings:

1. The claimant has not engaged in sutigghgainful activity since January 28, 2010,
the application date (20 CFR 416.9%keq.).

2. The claimant has the following severe immpents: Disorders of the spine, left
shoulder impingement syndrome, hypeasion and obesity (20 CFR 416.920(c)).

3. The claimant does not have an impamtreg combination of impairments that
meets or medically equals any of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix 2Q CFR 416.920(d), 416.925 and 416.926).

4. After careful consideration of thetea record, the undersigned finds that the
claimant has the residual furanal capacity to perform the full range of light work
as defined in 20 CFR 416.967(b).

5. The claimant is unable to performygpast relevant work (20 CFR 416.965).

6. The claimant was born on December 8, 1&&®was 40 years old, which is defined
as a younger individual age 18-49, ondhage the applicatiowas filed (20 CFR
416.963).

7. The claimant has at least a high sclesllcation and is able to communicate in

English (20 CFR 416.964).
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8. Transferability of job skills is not rtexial to the determination of disability
because applying the Medical-Vocational Rules directly supports a finding of “not
disabled,” whether or not the claimansheansferable job skills (See SSR 82-41
and 20 CFR Part 404, Subpart P, Appendix 2).

9. Considering the claimdatage, education, work experience, and residual
functional capacity, there@jobs that exist in significant numbers in the national
economy that the claimant cparform (20 CFR 416.969 and 416.969(a)).

10. The claimant has not been under a disgpdi defined in the Social Security Act,
since January 28, 2010, the date thgiaation was filed (20 CFR 416.920(q)).

(Tr. 16-21).
The ALJs final decision reads as follows:
Based on the application for supplemestdurity income protectively filed on
January 28, 2010, the claimant is not disdhinder sectiongll4(a)(3)(A) of the
Social Security Act.
(Tr. 22).
Discussion

A. Standard of Review

Judicial review of a decision to deny So@acurity benefits is limited and deferential to

the agency. _See Ostronski v. Chater, 94 F.3d413(8th Cir. 1996). The decision of the SSA

will be affirmed if substantial evidence in the record as a whole supports it. See Roberts v. Apfel,

222 F.3d 466, 468 {BCir. 2000). Substantial evidence is less than a preponderance, but enough
that a reasonable mind mightcapt it as adequate to supparconclusion. _See Kelley v.

Callahan, 133 F.3d 583, 587 (8th Cir. 1998). affer review, it is possible to draw two

inconsistent positions from the evidence and one of those positions represents the Comisissioner

findings, the denial of benefits must iygheld. _See Robinson v. Sullivan, 956 F.2d 836, 848 (8

Cir. 1992). The reviewing court, however, shaonsider both evidence that supports and
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evidence that detracts from the Commissitéecision. _See Johnson v. Chater, 87 F.3d 1015,

1017 (8th Cir. 1996)(citing Woolf v. Skah, 3 F.3d 1210, 1213 (8th Cir. 1993))[T]he court

must also take into consideration the weightefevidence in the remband apply a balancing

test to evidence which is contrary Burress v. Apfel, 141 F.3d 875, 878 (8th Cir. 1998). The

analysis required has been described‘@garching inquiry. Id.

B. Deter mination of Disability

The Social Security Act dimes disability as thé&nability to engage in any substantial
gainful activity by reason of anyedically determinable physical or mental impairment which can
be expected to result in deathhars lasted or can be expectethsi for a continuous period of not
less than 12 montits. 42 U.S.C§ 416 (I)(1)(a); U.S.C§ 423 (d)(1)(a). The claimant has the

burden of proving that s/he has a disablingaimment. _See Ingram v. Chater, 107 F.3d 598, 601

(8th Cir. 1997).
The SSA Commissioner has estslhéd a five-step process for determining whether a

person is disabled.__See 20 C.BR404.1520, 416.920; Bowen v. Yuckert, 482 U.S. 137,

141-42, 107 S. Ct. 2287, 2291, 96 L. Ed. 2d. 119 (1987); Fines v. Apfel, 149 F.3d 893, 894-895
(8th Cir. 1998). First, it is determin&hether the claimant is currently engagetisbstantial
gainful employment. If the claimant is, disability benefits must be denied. See 20 G§&.R.
404.1520, 416.920 (b). Step two requires a deterromafi whether the claimant suffers from a
medically severe impairment or comaiion of impairments._See 20 C.5f404.1520 (c),

416.920 (c). To qualify as severe, the impairment must significantly limit the clésmaemntal

or physical ability to débasic work activitie$. 1d. Age, education and work experience of a

claimant are not considered in making teeverity determination. _See id.
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If the impairment is severe, the next issuahether the impairment is equivalent to one of
the listed impairments that ti@®mmissioner accepts as sufficierggvere to preclude substantial
gainful employment. _See 20 C.F§3.404.1520 (d), 416.920 (d). This listing is found in
Appendix One to 20 C.F.R. 404. 20 C.F.R. pt. 4ddbpt. P, App. 1. If the impairment meets or
eqguals one of the listed impairments, the claimant is conclusively presumed to be impaired. See
20 C.F.R§§ 404.1520 (d), 416.920 (d). If it does not, lewer, the evaluation proceeds to the
next step which inquires into whether the impairnpetzents the claimant from performing his or
her past work. _See 20 C.F§404.1520 (e), 416.920 (e). If theichant is able to perform the
previous work, in consgfation of the claimar# residual functional cagity (RFC) and the
physical and mental demands oé gpast work, the claimant is not disabled. See id. If the
claimant cannot perform his ber previous work, the finalegp involves a determination of
whether the claimant is abie perform other work in the national economy taking into
consideration the claimdatresidual functional capacity, agelucation and work experience.

See 20 C.F.R8§ 404.1520 (f), 416.920 (f). The claimant idited to disabilitybenefits only if
s/he is not able to perform any other workee&. Throughout this process, the burden remains
upon the claimant until s/he adequately demonsteatesability to perdrm previous work, at

which time the burden shifts to the Commissioner to demonstrate the claiatality to perform

other work. _See Beckley v. Apfel, 152 F.3d 1056, 1059 (8th Cir. 1998).

The evaluation process for mental irirpeents is set forth in 20 C.F.8§ 404.1520a,
416.920a. The first step requires the Commissiongetmrd the pertinent signs, symptoms,
findings, functional limitationsand effects of treatméenin the case record to assist in the

determination of whether a mentalpairment exists. _See 20 C.F§.404.1520a (b) (1),
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416.920a (b) (1). Ifitis determined that antad impairment exists, the Commissioner must
indicate whether medical findingespecially relevant to the ability to work are present or alisent.
20 C.F.R§§ 404.1520a (b) (2), 416.920a (b) (2). The @assioner must then rate the degree of
functional loss resulting from the impairmentsaof areas deemed essential to work: activities
of daily living, social functioning, concentration, and persistence or pace. See

20 C.F.R§§ 404.1520a (b) (3), 416.920a (b).(3Functional loss is rated on a scale that ranges
from no limitation to a level of severity, whighincompatible with the ability to perform
work-related activities. _See id. Next, the Commissioner must determine the severity of the
impairment based on those ratings.  See 20 C§8.R04.1520a (c), 416.920a (c). If the
impairment is severe, the Commissioner must determine if it meetgials a listed mental
disorder. _See 20 C.F.B§ 404.1520a(c)(2), 416.920a(c)(2). Thsompleted by comparing
the presence of medical findingad the rating of functional$s against the paragraph A and B
criteria of the Listing of thappropriate mental disordersSee id. If there is a severe
impairment, but the impairment does not meetaqual the listings, then the Commissioner must
prepare a residual functional cappassessment.See 20 C.RSR404.1520a (c)(3), 416.920a
(©)(3).

C. Plaintiff’s Claims

Plaintiff first argues that the ALJ erred inteiemining plaintiff's RFC. Plaintiff next
contends that the hypotheticplestion posed to the vocatioeabpert was erroneous. The
undersigned will discuss plaintiff's claims in turn.

The ALJ made the following deternaition with regard to plaintif§ RFC:

After careful consideration of the entirecord, the undersigned finds that the claimant
has the residual functional capacity to perfdine full range of lightvork as defined in
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20 CFR 416.967(b).
(Tr. 19).

RFC is what a claimant can do despite hartitions, and it must be determined on the
basis of all relevant evidendecluding medical records, physiclaropinions, and claimast

description of her limitations.__ DunahooApfel, 241 F.3d 1033, 1039 (8th Cir. 2001).

Although the ALJ bears the primarysponsibility for assessing a claimaiRFC based on all

relevant evidence, a claim&RFC is a medical question. Hutsell v. Massanari, 259 F.3d 707,

711 (8th Cir. 2001) (citing Lauer v. Apfel, 245 F.3d 700, 704 (8th Cir. 2001)). Therefore, an ALJ
is required to consider at least some suppgriidence from a medical professional. Saeer,
245 F.3d at 704 (some medical evidence mupport the determitian of the claimar$ RFC);

Casey v. Astrue, 503 F.3d 687, 697 (8th Cir. 2007) RRE is ultimately anedical question that

must find at least some supportire medical evidence in thecogd). An RFC determination
made by an ALJ will be upheld if it is suppattey substantial evidence in the record. Gerv.
Barnhart, 471 F.3d 902, 907 (8th Cir. 2006).

In determining plaintifs RFC, the ALJ discussed the medical opinion evidence. The
ALJ noted that medical expert DVlorris Alex expressed the opam that plaintiff was limited to
light exertional work. (Tr. 20). The ALJ statddht he found Dr. Alex “to be fully qualified
and his testimony credible.” _(1d.).

The ALJ indicated that he was assigningriimal weight” to tle opinion of treating
source Dr. Ninichuck. _(1d.). TEhALJ stated that Dr. Ninfzick’s opinions were “incongruous
with the generally unremarkable natureaiditudinal findings” and premised largely upon
plaintiff's subjective comjaints. (Id.).

Plaintiff argues that the ALJ erred in rielg on the opinion of the non-examining medical
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expert and rejecting the opinion piintiff's treating physician. RBIntiff contends that the RFC
formulated by the ALJ is not supported by thedical evidence. The undersigned agrees.
The ALJ has the role of resolving conflicts among the opinions of various treating and

examining physicians. _ Pearsall v. Massarig#4 F.3d 1211, 1219 (8th Cir. 2001). The ALJ

may reject the conclusions of any medicgdexrt, whether hired by the government or the
claimant, if they are inconsistewith the record as a wholeld. *“A treating physician’s
opinion is given controlling wght if it ‘is well-supported by naically acceptable clinical and
laboratory diagnostic techniques aachot inconsistent with the leér substantial evidence in [a

claimant’s] case record.” _Tilley v. Asie, 580 F.3d 675, 679 (8th Cir. 2009) (quoting 20

C.F.R. 8404.1527(d)(2)). However, “[w]hen a tneg physician’s opinionare inconsistent or
contrary to the medical evidence as a wholey tire entitled to lesseight.” Halverson v.
Astrue, 600 F.3d 922, 929-30 (8th Cir. 2010)dinal quotation marks omitted). The opinion
of a consulting physician, who examines a claimant once, or not at all, generally receives very
little weight. _Singh v. Apfel, 222 F.3d 448, 452 (&Mh. 2000). The opinion of an examining
physician is generally entitled to more weigjin the opinion of a non-examining physician.
20 C.F.R§ 404.1527(d)(1). Under the regulations, the ALJ “will always give good reasons . . .
for the weight [he or she] give[s] [a ata@nt’s] treating source opinion.” 20 C.F.R. §
404.1527(c)(2).

As previously noted, the ALJ indicated tihat was assigning sididant weight to the
opinion of non-examining medical jpart Dr. Alex, who testified ahe administrative hearing.
At the beginning of his testimony, Dr. Alex noted that plaintiff had recently undergone an MR,
which was not in the file. (Tr. 75). Dr. Alex also noted that records of plaintiff's EMG testing

were not in the file. _(Id.). Plaintiff tesifd that her recent MRI revealed narrowing of the
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spinal canal. (Id.). Dr. Alex stated: “Bhinformation’s crucial, because of subjective
complaints, and the records—iti®t show[ing] objective findings.” (Id.). Dr. Alex stated “it
would be important” to obtain these record¢Ir. 76). Based on the objective evidence in the
file at the time of the hearing, Dr. Alex expsed the opinion that gintiff was capable of
performing light work. (Tr. 79). When asked by the ALJ whether there were any other
studies that should be obtathér. Alex stated that plaiifit “probably ought to have a
neuropysch evaluation with an MMPL.”  (Tr. 80-81).

Plaintiff submitted additional medical evidence to the Appeals Council. (Tr. 5-6). The
Appeals Council indicated thathtad considered the additionaldence and found that it did not
provide a basis for changing the ALJ’s decisiofTr. 1-2). The Appeals Council specifically
noted evidence from Bonne Terre Health CerR@solutions Behavior&lealth, Dr. Fan and
Select Pain & Spine Center dated after ®etd2011. (Tr.2). The Appeals Council stated
that this evidence does not affect the ALEsidion regarding whethetaintiff was disabled
beginning on or before August 2, 2011, (Id.).

“An application for disability benefiteemains in effect only until the issuance of a

‘hearing decision’ on that application.” Mss v. Colvin, 721 F.3d 521, 526 (8th Cir. 2013)

(citing 20 C.F.R. 88 404.620(a), 416.330). Newdence submitted to the Appeals Council is
considered only to the extent it “relates to pleeiod on or before the date of the [ALJ's] hearing
decision.” 20 C.F.R. 88 404.970(b), 416.1470(Myhen that decision is challenged in a

§ 405(g) action, the Court determines whethéer ‘isupported by substantial evidence on the

record as a whole, includirige new evidence.”__Davidson v. tAge, 501 F.3d 987, 990 (8th Cir.

2007). “To be new, evidence must be morantimerely cumulative adther evidence in the

record.” Perks v. Astrue, 687 F.3d 1086, 1093 @ith 2012) (quoting Bergmann v. Apfel, 207
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F.3d 1065, 1069 (8th Cir. 2000)).

The Appeals Council properly pointed out that the majority of the evidence submitted by
plaintiff relates to a period afténe hearing decision and is themef not relevanto plaintiff's
current application. Plaintiff also includedoeds from an MRI of the lumbar spine she
underwent on June 9, 2011. (Tr. 460). The MReéaded diffuse facet arthropathy, which was
worse at L4-6, particularly on the left sideavh there was some foraminal narrowing and mild
canal narrowing as well. _(Id.). The Appeals Council did not specifically address this evidence,
although it was included within records from Adead Pain Center, which were cited by the
Appeals Council.

The June 2011 MRI was relevant to the insgplication as the ALJ issued his decision
on August 2, 2011. Plaintiff testified at the heatimaf this MRI revealed narrowing of the spinal
canal, and Dr. Alex stated that this informatwas “crucial,” as there were no such objective
findings in the record to support plaintiff'slgective complaints. (Tr. 75). The records
submitted to the Appeals Council confirm plaintiff's testimony that the MRI revealed narrowing of
the spinal canal. Dr. Alex clearly stated thist opinion that plaintifivas capable of performing
light work was based on the evidence availableérrétord at that timevhich did notreveal any
narrowing of the spinal canal. Thus, considethig new evidence, it cannot be said that Dr.
Alex’s opinion is supported by the medical evidendeurther, as plaiift points out, Dr. Alex
testified that plaintiff's mediations would cause drowsineswldhat the record revealed a
diagnosis of migraines. The Add not include any limitations relimg from the side effects of
plaintiff's medications oplaintiff's migraines.

In addition, plaintiff's treting physician at Advanced Pain Center, Dr. Ninichuck,

completed a Physical Residual Functional Capdguestionnaire on March 25, 2011, in which he
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expressed the opinion that plafhtvas incapable of even “lostress” jobs. (Tr. 365). Dr.
Ninichuck found the following physical limitationsable to walk fifty feet; sit for fifteen

minutes at a time and sit a total of less thanhwaars; stand for ten minutes at a time and stand a
total of less than two hours; must use a canerwdngaging in occasional standing/walking; can
never lift or carry even less than ten pounds;a@masionally turn head right or left and hold

head in a static position; carrely look up or down; can raretoop; can never fat, crouch, or
climb; and has significant limitations with rdaeg, handling or fingering. (Tr. 365-67).

The ALJ assigned “minimal weight” to Dinichuck’s opinion due to the “generally
unremarkable nature of longitudinal findingayid Dr. Ninichuck’s reliance on plaintiff's
subjective complaints. (Tr. 20). Dr. Ninichuicklicated that plainti suffers from chronic
low back pain as a result of degenerative disease; depression; megnes; fatigue; anxiety;
and insomnia. (Tr. 364). The records from Aalsed Pain Center reveihlat plaintiff sought
regular treatment for her back pain with raidia to the lower extremities. On examination, it
was consistently noted that plaintiff had tendesrieghe lumbar spine, limitation of range of
motion of the spine, walked with a caneddad an antalgic gait. (Tr. 424, 420, 412, 405, 385,
380, 374). Muscle spasm was also noted on multiple occasions. (Tr. 420, 385, 380, 374).
addition, plaintiff had a positiverstight leg raising test in Beuary and March of 2011. (Tr.
385, 380). Plaintiff underwent multiple epidural sidrinjections and was prescribed narcotic
pain medication. (Tr. 417, 410, 398). The noatrecords from Advanced Pain Center
support the presence of signifitdimitations due to plaintiff'9ack and other impairments.
Although the ALJ concluded thatehrecord did not reveal anymarkable objective findings, the
findings of an antalgic gait, muscle spasm, and positive straight leg raising lend support to

plaintiff's subjective caplaints of pain.
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With regard to the other medical evidemcéehe record, the ALJ pointed out that
consultative examiner Dr. Enkvetchakul’s fings on examination were unremarkable and he
noted evidence of symptom magnificatior(Tr. 18, 333). Dr. Enkvetchakul found no
objective evidence that would regeiany type of work limitations. (Tr. 334). While Dr.
Enkvetchakul’s findings are inconsistent with ptdfis claims of disablhg pain, it is significant
that Dr. Enkvetchakul examined plaffitbn only one occasion, on May 11, 2010. Plaintiff
received a significant amount of treatment forleck pain at Advanced Pain Center in the
one-year period following her consultatiofttwDr. Enkvetchaukul. Notably, objective
findings of positive straight leg raising and sole spasm were noted subsequent to Dr.
Enkvetchakul’'s examination. In addition, plaihunderwent the MRI oher lumbar spine in
June 2011, which revealed narrowing of the abianal. For these reasons, the opinions of
Enkvetchakul are entitled tdtle weight.

Plaintiff also argues that the ALJ erred failing to consider plaintiffs mental
impairment. Plaintiff notes thddr. Alex testified that plaintiff was in need of mental health
treatment. Plaintiff contends that subsequienthe hearing, plairffi sought mental health
treatment and was diagnosed with major depressisorder. The fact that plaintiff was
diagnosed with major depressive disorder after ALJ’s decision, however, is not relevant to
the instant claim. The ALJ acknowledged thatimpiff had been diagnosed with both anxiety
and depression by Dr. Ninichuckut found that plaintiff had néimitations as a result of a
mental impairment. (Tr. 18-19). The ALJ notkdt these diagnoses appeared to be based on
plaintiff's reported symptomatology as mentaltas findings consistdgtnoted a normal mood
and affect. (Tr. 19, 314-16). The ALJ alsomed out that providers at Advanced Pain

Center routinely found that plaintiff's judgmeartd insight, memory, mood, and affect, language
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functioning, fund of knowledge, dncapacity for sustained mental activity were normal. (Tr.
19). In addition, the state aggnpsychologist, Dr. Toll, expssed the opinion that plaintiff's
depression was not severe. (Tr. 336). Thins,ALJ’s finding that @intiff had no mental

limitations during the relevant ped is supported by substantial evidence.

Conclusion

In sum, the RFC formulated by the ALJnst supported by substantial evidence on the
record as a whole. The ALJ relied on the ampinof Dr. Alex in determining plaintiff's RFC,
yet Dr. Alex did not have the benefit of plaintiff’'s most recent MRI, which revealed narrowing of
the spinal canal. Dr. Alex testified tratidence of narrowing euld affect his opinion
regarding the credibility of plaintiff's subjecewcomplaints of pain. The ALJ also failed to
include limitations resulting fromlaintiff's medications and migines, which is inconsistent
with Dr. Alex’s testimony. In addition, plaintiff's treating physician, Dr. Ninichuck testified
that plaintiff had disabling limitations as a resaflher impairments. Even if Dr. Ninichuck’s
opinion is partially discredited, substangaidence does not support the ALJ’s finding that
plaintiff retains the ability to perform the fullmge of light work. Because the RFC formulated
by the ALJ was flawed, the ALJ’s determinatioattplaintiff was capable of performing other
work in the national economyas also erroneous.

For these reasons, this cause will be reveaseldemanded to the ALJ in order for the ALJ
to consider the relevant new evidence; formaubanew residual functional capacity for plaintiff
based on the medical evidence ia thcord, and further developetimedical record if necessary;
and then to continue with the next stepshef sequential evaluation process. Accordingly, a

Judgment of Reversal and Remand will be enterpdrately in favor of plaintiff in accordance
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with this Memorandum.

Dated this 20th day of June, 2014.

Rt Gt - Leows

ABBIECRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE
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