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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

MICHAEL HOLMES,

Plaintiff,

)
)
)
)
V. ) CaseNo. 4:12CV333HEA
)
FRANCIS G. SLAY, etal., )

)

)

Defendants.

OPINION, MEMORANDUM AND ORDER

This42 U.S.C. 81983matteris before the Court on separate motions for
summaryudgment filed by defendanBobby Lee Garrétand Shell ShagdDoc.
No.’s 105 and 108, respectivelfjlaintiff oppose the motions and theotions are
fully briefed. For the following reasons, defendd@tarettand Sharp’s motions
for summary judgmenwill be granted in part, denied in part and denied in part as

moot.

Facts and Background

This action wa filed onDecember 1,/2012 by Raintiff against the
memberf the Board of Police Commissioners of the St. Louis Metropolitan
Police Department (collectivethe “Board”) and two former St. Loupolice

officers, defendants Garrethd Sharp. Plaintiff allegdébat his federal civil rights
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were violated when he warrested, convicted and imprisoned fpeaod of over
five years based on false evidence manufactured by defergiamettand Sharp.
Specifically, Plaintiff alleges th&laintiff was falsely accused by Sharp of
being in possession of approximat@B0 grams of cocaine base. Sharp claimed
that a confidential source advised him that “Bldke,” a 270 pound black male
wearing a yellow jumpsuit, was selling cocaine fromrégdence at 5894 Cates
St. Louis, MissouriSharp claimed that he established surveillance of the premises
in anunmarked vehicle across the street from the residence, during which he
observed three “hanid-hand”transactions between Plaintiff and two unidentified
black males. The police repald not identify the vehicles, the license plates or
any further description of these two blaokles. Sharp did not radio any of the
other nine officers on standby at a nearby location to ativise about the
vehicles suspected to be departing with narcotics. The police report described a
transaction between Mr. Holmes and a third black male which Sharp later admitted
neverhappened and/or was a typographical error.
Plaintiff further alleges that Sharp’s false claims in the police report and to
federal prosecutorggarding these transactioms order to obtain the wrongful
prosecution and conviction &aintiff, is part of a pattern whereby Sharp, Garrett

and others routinely falsified information amder to obtain warrants, including



falsifying information purportedly given by confidentiaformants and falsifying
observations of “transactions” purportedly made during surveillance.

Sharp further claimed in the police report and to federal prosecutors that he
radioed the standby officers to come to the scene, and approached the residence a
5984 Cates tdo a knock and talk. The door was opened by 85 year old Maetta
Griffin, Plaintiff's grandmother, to whom Sharp claimed he told about the
information from the alleged confidentiaformant and the transactions he
witnessed duringurveillance, and who then gave consersetarch the residence.

In the police report, Sharp claimed that when the officers entered the house
theysawPlaintiff coming down the stairs. At trial, Sharp testiftedt he did not
see Plaintiffuntil they reabed the secahfloor landing, where they saw Plaintiff
coming downthe stairs carrying a brown paper bag. Sharp claimed falsely that
Plaintiff dropped this bag iplain sight of the officers and then ran back upstairs.
Sharp claimed that Officer Ray detedPlaintiff while Sharp looked into the bag
to determine whether it contained controlgedbstances, and found cocaine.

Sharp claimed falsely th&iaintiff told him he lived on the third floor, and
evenidentified his “bedroom” to the officers. Sharp claimed in the police report
and to federgbrosecutors that after searching the room identified by Plaintiff, the
officers recovered a roastipgn, glass beakers, a scale, some heroin, $4000 from

an open safe, baggies, a shotgun anddags of rubber bands. The officers did not



search the rest of the house. Sharp admitted thatwieeestwo other black males
present in the house that day, but could not recall what they |dkkeat how

they were dressed. The police report indicated that both of theseeneim the
house. Sharp did not ask those people which bedrooms they lived in or otherwise
interview them.

Plaintiff alleges that Sharp’s claims were false. As in other, similar cases,
Sharp manufacturesvidence in order to frame Plaintiff for possessnb the crack
cocaine. Plaintiff did not have throw down” a brown bag on the stairs in front
of the officers. He was never in possessiothefweapons, drugs or other
paraphernalia admitted into evidence at his trial.

While still at the home after heas arresteddefendant Garrett told Plaintiff
thathe was going to take him downtown and would release him without charging
him “as long as hagreed not to go back to that house anymore.” Detective Garrett
indicated taPlaintiff that hewas well awarehatPlaintiff had lived in Ferguson for
approximately two years and did meside at his Grandmother&sidence where
he was arrested.

In addition, in an effort to further carry out Defendants’ corrupt conspiracy,
Officer Garrett performed surveillance at the scene of the arrest and performed an
interview ofPlaintiff at the station after his arrest. At this time he encouraged

Plaintiff to sign aconsent form to search the premises widamtiff had been



arrested at his Grandmother&sidence, which Plaintiff refused to do. Garrett did
this in an attempt to validate the search fatgely establish tha&laintiff lived at

or was in control of the premises and thereforeandtority to consent to the
search.

During the interview Defendant Garrett alsad Plaintiffsigna“money
disclaimer” attesting that Plaintiffad no knowledge of any monies in the house.
Garrett didthis in furtherance of the officers’ corrupt conspiracy, to ensure that
Garrett, Sharp and othefficers could steal and keep anpmey found inside the
house.

While in the Federal Court house waiting for his trial to begin, Plaintiff also
observed DefendamGarrett and Sharp go into a conference room wareett
and Sharp remained for at least an hour. On information and bleéigfutpose of
this meeting was to go over the details of Defendants’ conspiracy and ensure that it
was completeduccessfully.

DefendanGarrett’s false assertion to fedepabsecutors thdlaintiff was
an ‘admitted drug dealer’ was crucial in their decisiopusue the prosecution of
Plaintiff arising from the incident on December 9, 2003, anditisisumental and
material in carrying out the malicious prosecution of Plaintiff, ultimatetyltng

in his illegal and unconstitutional imprisonment. Furthermore, Garrett at all times



actedwith and coordinated the conspiracy with Defendant Sharp and other officers
of the Departmenb obtain Raintiff's wrongful conviction.

Plaintiff also alleges thahe Board had a policy, or pervasive custom and
practice, of reliance omanufactured evidence, and that it failed to train, supervise,
control, instructor discipline theofficers under its control in various respects.
Plaintiff alleges that as a result@arrettand Sharp’€onduct, he was found guilty
by a jury of possession of more than 50 grams of a substance containing cocaine
base with intento distributeand posseson of firearms in furtherance of a drug
trafficking crime. Plaintiff wasentenced t800 months in prison.

Plaintiff alleges thaDefendantGarrett was indicted on federal corruption
charges related to his official duties and laeaded guilty to federal criminal
charges otheft, conspiracyand making false statements and admitted planting
evidence, arresting an innocent man to cover up the theft of money and
involvement in falsifying court documents, lab forms and police reports.

See United States Garrett No. 4:08CR703 ERW (E.D. Mo.). Plaintdfleges

that the investigation also led to defendant Sharp leaving the police department
“under charges” of fraudulently concocting affidavits in support of search
warrants.

Plaintiff asserts federal civil rights claims agai@strrett,Sharp and the

Board pursuant to 44.S.C. § 1983 and supplemental state law claims against



Garrettand Sharp for malicious prosecutievwrongful imprisonment and abuse of
process.
Summary Judgment Standard

The standardpplicable to summary judgment motioasvell settled.
Pursuant to Feder&lule of Civil Procedure 56(a), a court may grant a motion for
summary judgment if all of th@formation before the court shows “there is no
genuine dispute as to any material fact andtbeing party is entitled to judgment
as a matter of law.” Seeelotex Corp. v. Catretd77 U.S. 317322 (1986).

The initial burden is placed on the moving pa@ity of Mt. Pleasant, lowa
v. Associatedlec. Caop., Inc, 838 F.2d 268, 273 (8th Cir. 1988) (the moving
party has the burden of cleadgtablishing the neaxistence of any genuine issue
of fact that is material to a judgment in its favo©nce this burden is discharged,
if the record shows that no genuine dispute exists, thebuhdnshifts to the
nornrmoving party who must set forth affirmative evidence and specific facts
showingthere is a genuine dispute on a material factual igswerson v. Liberty
Lobby, Inc, 477 U.S242, 249 (1986).

Once the burden shifts, the noving party may not rest on the allegations
in its pleadingsbut by affidavit and other evidence must set forth specific facts
showing that a genuine issueroéterial fact exists. Fed. R. Civ. P. 56(dgrring

v. Canada Life Assur. Ca207 F.3d 1026, 1@8th Cir. 2000)Allen v. Entergy



Corp, 181 F.3d 902, 904 (8th Cir. 1999). The moaving party'must do more

than simply show that there is some metaphysical doubt as to the material facts.”
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio CGatp5U.S. 574, 586 (1986).

A dispute aboua material fact is “genuine” only “if the evidence is such that a
reasonable jury could return a verdmmt the nonmoving party.Herring, 207 F.3d

at 1029 (quotingAnderson v. Liberty Lobby, In&77U.S. 242, 248 (1986)). A

party resisting summary judgment has the burden to designate the dpetsfic

that create a triable question of fact, €eessley v. GeorgHPacific Corp, 355

F.3d 11121114 (8th Cir. 2004), and “must substantiate allegations with sufficient
probative evidence thatould permit a finding in the plaintiff's favorDavidson

& Assocs. v. Jungt22 F.3d 630, 638 {8Cir. 2005).

The Court is mindful that in reviewing a motion for summary judgment, it
must view thdacts in the light most favorébto the noAmoving party, give the
nornrmoving party the benefit @ny inferences that can logically be drawn from
those factsMatsushita 475 U.S. at 587, anmésolve all conflicts in favor of the
norntrmoving party Robert Johnson Grain Co. v. Chemitalerchange Cq 541
F.2d 207, 210 (8th Cir. 1976).

Discussion



The parties have each presented their respective version of the facts giving
rise to this action. Plaintiff disputes the overwhelming majority of Defendants’
facts, and Defendants dispute theerwhelming majority of Plaintiff's facts.

In Count | of the Amended Complaiflaintiff alleges thaDefendants
Garrettand Shariolated his constitutional rights by the following acts:

a) Manufacturing evidence against Plaintiff, including planting evidence at the
scenep) Sharp’s false statements in the police report and to federal prosecutors,
includingthat Plaintiff dropped the bag of crack cocaine and admitted to residing
in the residence;) Garrett’s claim to prosecutors that Plaintiff haevoously
admitted to being arug dealer”;d) Providing false information in the police
report and in other documents amegorts prepared pursuant to Defendants’ duties
with the Departmeng) Providing false information to federal prosecutors in order
to wrongfully, illegallyand unconstitutionally deprive Plaintiff of his freedom;

f) Framing Plaintiff for a crime he did not commit and obtaining his conviction;
andg) Allowing Plaintiff to languish in prison for over 5 years and 3 months,
despiteDefendants’ knowledge that Plaintiff did not commit the crime alleged.
Count | asserts that plaintiff was incarcerated without due process of law and
thatDefendant$Garretand Sharp’s actions violated plaintiff's constitutional rights
“including his dueprocess rights to a fair trial and his right to discovery of

exculpatory evidence, and other rightsserved under the Fourth, Fifth and



Fourteenth Amendmentslhe Defendants movér summary judgment on all of
Plaintiff's claims in Count 1.

Plaintiff alleges the defendants planted evidence at the scene, provided false
information in thepolice report, and provided false information to federal
prosecutors in order to unconstitutionallgprive plaintiff of his freedom.

It is elementary that police officer’'s use of false evedice to secure a
conviction violates a defendanssibstantive due process rightghite v. Smith
696 F.3d 740, 754 (8th Cir. 2012) (citiMglsonv. Lawrence County260 F.3d
946, 954 (8th Cir. 2001), aridapue v. lllinois 360 U.S. 264, 26@1959)). The
Eighth Circuit hasrecognized that a plaintiff can make out a violation of
substantivelue process by ‘offer[ing] evidence of a purposeful police conspiracy
to manufacture, and thmeanufacture of, false evidenceWhite 696 F.3d at 754
(quotingMoran v. Clarke 296 F.3d 63847 (8th Cir. 2002) (en banc)). Plaintiff’s
allegations thabefendants manufactured falseidence against him are properly
analyzed under the rubric of substantive due process.

“To establish a substantive due process violatidajripff] must
demonstrate thatfandamental right was violated and that the conduct shocks the
conscience.Akins v. Epperly588F.3d 1178, 1183 (8th Cir. 2009). “[ljn a due
process challenge to executive action, the thresiuoddtion is whether the

behavior of the governmental officer is so egregious, So outrageous, ket it

10



fairly be said to shock the contemporary consciernceltinty of Sacramento v.

Lewis 523U.S. 833, 847 n.8 (1998). Whether conduct shocks the conscience is a

guestion of lawTerell v. Larson 396 F.3d 975, 981 (8th Cir. 2005) (en banc).

“In order to ‘shock the conscience,’ it is not enough that the government official’s

behaviormeets the ‘lowest common denominator of customary tort liability.”

White v. Smith696 F.3d at57 (quoting_ewis 523 U.S. at 8489). “[Clonduct

intended to injure in some way unjustifialblg any government interest is the sort

of official action most likely to rise to the consciergteckinglevel.” Lewis 523

U.S. at 849. “Only the most severe violations of individual rights that result from

the ‘brutal and inhumane abuse of official power’ rise to this leVhite v.

Smith 696 F.3d at 7588 (quoted case omitted). Relevant to the allegations in this

case, the Eighth Circuit has statéherecan be little doubt that intentionally

manufacturing false evidence to convict a crimoifiendant is the sort of ‘brutal

and inhumane abuse of official power’ that shocks the consciddcat’758.
Different standards of culpability can apply to deteenwhether a

defendant’s conduct mdpe considered conscience shocking because “a wide

variety of official conduct may cause injunjgbdlkerts v. City of Waverly, 1a707

F.3d 975, 980 (8th Cir. 2013) (quoted case omitted). Wherstie actors have

the opportunity to deliberate various alternatives prior to selecting a course of

conduct, such action violates due process if it is done reckle®gigsn 260 F.3d

11



at 956 & n.9(noting that the “reckless standard normally contains a subjective
componensimilar to criminalrecklessness.”). The Eighth Circuit has also
described the recklessness standard as “evindeldjerate indifference.”
Scheeler v. City of St. Cloud, Mind02 F.3d 826, 831 (8th Cir. 2005).

In establishinga violation of his substaine due process rights based on the
manufacture of falsevidence against hinRlaintiff must show thaGarrettand
Sharp acted intentionally or recklessiyereby shocking the conscience.” See
Akins 588 F.3d at 1184.

Defendant Sharp moves for summary judgment on plaintiff's substantive
due process claima Count |, asserting that plaintiff “has failed to offer any
evidence that Defendant Sharp knowingbed false evidence to secure a
conviction,” and that the evidence used to convict plaintiff was tri
testimony for which he has absolute immunity uriéiescoe v. LaHug460 U.S.
325, 345 (1983) Sharp also asserts that plaintiff has failed to produce any
evidence supporting a claim that he fabricated evidence.

Plaintiff responds that there was exidence of Plaintiff's guilt of any
crime.That the casagainst hinwas based oGarrettandSharp’s pretrial actions,
including the creation of the false police reportifailure to disclose Bfendants’

corrupt practices

12



Sharp asserts that he is entitled to summary judgment based on qualified
iImmunity because there is mdentifiable action that he took that would shock the
conscience Clemmons v. Armontroud77 F.3d 962,965 {8Cir. 2007).

“At the summary judgment stage, a defendant is edtidequalified
immunity unless ‘(1) the factgjewed in the light most favorable to the plaintiff,
demonstrate the deprivation of a constitutionatatutory right; and (2) the right
was clearly established at the time of the deprivatidaward v.Kan. City Police
Dep’t, 570 F.3d 984, 988 (8th Cir. 2009R4ayne v. Britten749 F.3d 697, 708 (8th
Cir. 2014) (J. Riley, concurring).

Viewing the facts in the light most favorable to plaintiff, the evidence is that
Sharp falsely prepared the police report, which contained false statements of fact.
Specifically, although Defendant claims that Plaintiff's fingerprints were found on
drug paraphernalia, his fingerprints were not so found. Likewise, Plaintiff's
fingerprints were not found on the brown paper bag Defendant claimed was used to
perform multiple transactions with individuals on the street and that Plaintiff had
been holding moments before Plaintiff was arrested.

These facts give rise to a reasonable inference that Sharp purposefully or
with deliberae indifference manufactured & evidence in order to convict

Plaintiff. The Eighth Circuit has recognized that a plaintiff can establish

13



a substantive due process violation by offering evidence of the manufacture of
false evidenceWVhitev. Smith 696 F3d at 754; Moran, 296 F.3d at 647. “There
can be little doubt that intentionalilganufacturing false evidence to convict a
criminal defendant is the sort of ‘brutal and inhumahese of official power’ that
shocks the conscienceWhite 696 F.3d at 758&juotingMoran, 296 F.3d at 647).
The first prong of the qualified immunity inquiry is therefore met.

“[T]he right to be free from a conviction purposefully obtained by false
evidence and falsgestimony has long been clearly establishédl.at 759 (ciing
Napue 360 U.S. at 269, andooneyv. Holohan 294 U.S. 103, 112 (1935) (per
curiam)). The second prong of the inquiry is also met,Sdratp’s motion for
summary judgment on plaintiff's substantive due process c¢tadenied,
including on qualifiedmmunity grounds.

DefendanGarrettmoves for summary judgment on plaintiff's substantive
due process claima Count | He alsoargues that even assuming plaintiff's
allegations are true, he is entitledsttmmary judgmerttased on qualified
immunity. Plaintiff's allegations against Defendant Garrett are that he was aware
of the false evidence against Plaintiff and allowed the prosecution based on the
false charges.nlorder to state and maintain a Section 1983 actionaatif
must plead that eacbhovernmenbfficial defendant, through the official’'s own

individual actions, has violated the Constitutiolshcroft v. Igbal556 U.S. 662

14



(2009). Thus, “each Government official, his or her title notwithstanding, is only
liable for his or her own miscondudid. Plaintiff's claim against Garrett cannot
withstandDefendant’s qualified immunity challeng®@laintiff merelyalleges that
Garrettfailed to intervene to stop a false arrastl prosecutionf Plaintiff. The

Eighth Circuit has recently held that “outside of the excessive force context, there
Is no clearly established law regarding a duty to intervene to prevent constitutional
violations.”Hess v. Ables/14 F.3d 1048, 1052 (8th Cir.2013). As a resb#irrett

is entitled to qualified immuity on this claim.

Plaintiff allegesin Count llthat defendantSarrettand Sharp conspired and
acted together tvame him for a crime he did not commit, by engaging in multiple
overt acts. BotlGarrettand Shargmove for summary judgment on the 8§ 1983
conspiracy claim on the sole basis tRaintiff has failedto establish an

underlying constitutional tort claim, citir@ordon v. Hansenl68 F.3d 1109, 1115

(8th Cir. 1999).

In order toprevail on a claim of § 1983 conspiracy, a plaintiff must show
“(1) that the defendaronspired with others to deprive him of constitutional
rights; (2) that at least one of the allegeeconspirators engaged in an overt act in
furtherance of the conspiracy; and (3) that the overhpagted the plaintiff. The
plaintiff is additionally required to prove a deprivation of a constitutiagat or

privilege in order to prevail on a § 1983 civil conspiracy claiviitiite v.

15



McKinley, 519 F.3d806,814 (8" Cir. 2008)(internal citations omitted).
Defendants are correct that a claim of civil conspiracy is notdependent cause
of action, and can only be sustained after an underlying tort claim has been
established. Sddanten v. School Dist. of Riverview Gardebt83F.3d 799, 809
(8th Cir. 1999) Because the Court has concluded DaftendanSharp’smotion
for summary judgment should bedenied in part lamEff's due process claims,
themotions forsummary judgment on the conspiratgim should be denied.

Plaintiffs Amended Complaint asserts supplemental state law claims against
defendants Garre#ind Sharp for malicious prosecution (Count V), wrongful
imprisonment (Count VI), and abuse of procgsunt VIl). The defendants
separately move for summary judgment on each count.

Defendand asserentitlementto official immunity on plaintiff's state law
tort claims becaustheactions in investigating and arresting plaintiff were
discretionary, and there is meidencehey committed a willful or malicious
wrong related to the investigation or arrest. Plainéfiponds thadDefendants are
not entitled to official immunity because a reasonable juror could findrtéiat
actions to frame plaintiff for a crime he did not coitwvere undertaken in bad
faith and with malice.

“Under Missouri law, the official immunity doctrine protects public officials

from liability for injuries arising out of their discretionary acts or omissions, but

16



not from liability in claims arisingrom their performancef ministerial acts.”
Reasonovey. St.Louis County, Mg.447 F.3d569,585 (8" Cir. 2006)cited case
omitted). “Theinvestigation of a crime is a discretionary act, not a ministerial
one.”ld. Official immunity does noapply, however, to discretionary acts done in
bad faith or with malicdd.; State ex rel. Twiehaus &dolf, 706 S.W.2d 443, 446
(Mo. 1986) (en banc). “The relevant definition of bad faith or mahdais

context ordinarily contains a requirement ofuattintent to cause injury.”
Twiehaus706S.W.2d at 447. “A defendant acts with malice when he wantonly
does that which a man cfasonable intelligence would know to be contrary to his
duty and which he intends to be prejudiciainjurious to anotheAn act is

wanton when it is done of wicked purpose, or when damsellessly, manifesting a
reckless indifference to the rights of othetd.”(internal punctuation arnglioted
case omitted). “Bad faith, although not susceptible of concrete definitionaeasor
more tharbad judgment or negligence. It imports a dishonest purpose, moral
obliquity, conscious wrongdoindpreach of a known duty through some ulterior
motive or ill will partaking of the nature of fraudd. (brackets and quoted case
omitted). An allegation of “malicious motive purpose or of conscious
wrongdoing” is sufficient under Missouri law to preclude application of the official

Immunity doctrine. Se@wiehaus706 S.W.2d at 447.

17



In this case, plaintiff alleges that defendant Sharp comdititentional torts
—maliciousprosecution, false imprisonment and abuse of preebased on his
actions inproviding the information and evidence on which the prosecution’s
decision to charge was based. These allegations describe a conscious abuse of
official duty andpower which fall within the scope of malice or bad faith. Under
these circumstances, whether officmmunity applies is a question of fact which
must be considered by the jury. &dae v. Harrah’sNorth Kansas City, LLC170
S.W.3d 466, 4780 (Mo. Ct. App. 2005) (summary judgmenappropriate where
facts created a genuine dispute about whether officer acted in bad faith or with
malice in making arrest, thereby precluding him from claiming official immunity,
and issue was fqury). Defendant Sharp’s motion for summary judgment on
plaintiff’'s state law tort claims on thmasis of official immuity should therefore
be denied.

Defendants Garreind Sharp separately move for summary judgment on
plaintiff's maliciousprosecution claim in Count V. Each defendant asserts there
was probable cause to arrest Plaintiff; there was a reasonable belief that Plaintiff
had committed an offensélaintiff responds thahere exists disputes as to
whether Defendants had probable cause or whether they lied in order to concoct

probable cause.

18



“To establish a prima facie claim for malicious prosecution, a party must
plead and prove silements: (1) commencement of an earlier suit against the
party; (2) instigation of that suit by tlaelverse party; (3) termination of the suit in
the party’s favor, (4) lack of probable cause for filing $hé&; (5) malice by the
adverse party in initiating the suit; and (6) damage sustained by the party as
a result of the suiedwards v. Gerstej237 S.W.3d 580, 5833 (Mo. banc
2007).” State ex relO’Basuyi v. Vincend34 S.W.3d 517, 519 (Mo. 2014) (en
banc) (original emphasis delete8)mply triggering an investigation is insufficient
to establish that a defendant instigateel prosecutiorZike v. Advance Am2010
WL 1816747, at *7 (E.D. Mo. May 3, 2010).

“Where . . . an informant knowingly gives false or misleading information or
directs orcounsels officials in such a way as to actively persuade and induce the
decision to prosecute, tidormant may be liable for malicious prosecution.” J. D.
Lee & Barry A. Lindahl, Modern Tort Lawiability & Litigation § 40:4 (2d ed.
2006). This is the rule in Missouri: “Merely providing honiesbrmation from
which a prosecution ensues is not instigation, although liability may arise from
supplying false information to the prosecuting offici&lrow, 259 S.W.3d at 115.
The instigatiorelement of malicious prosecution has been described by a leading

treatise on tort law as follows:

19



The defendant may beable either for initiating or for continuing

a criminalprosecution without probable cause. But the defendant

cannot be heldesponsiblainless the defendant takes some active

part in instigating or encouraging theosecution. The defendant is

not liable merely because of approval or silactjuiescence in the

acts of another, nor for appearing as a witness against the accused,

eventhoughthe testimony be perjured . . . . On the other hand, if the

defendantdvises or assists another person to beginrthez=pding,

ratifies it when it is begum defendant’s behalf, or takes any active

part in directing or aiding the conduct of ttese, the defendant will

be responsible.

Prosser and Keeton on Torts 872 (5th ed. 1984).

Here, when the evidence is viewed in the light most favoraliaietiff, it
tends to show thdfl) defendangharpknowingly prepared a false police report
incriminatingPlaintiff, arrestedPlaintiff based on the allegations in that report,
providedfalse information to the federal prosecutor, testified falsely at
plaintiff's trial; and (2) defendar@Garrettfailed to intervene in the false arrest and
testified falsely at plaintiff's trial. These facts are sufficienpermit a reasonable
jury to find thatGarrettand Sharp each affirmatively encouradpaintiff's
prosecution Defendantsmotions for summary judgment on Plaintiff's malicious
prosecution claim should therefore be denied.

Defendant$Garrettand Sharp separately move for summadgment on
Plaintiff's wrongful imprisonment claim in Count VI. Defendants argue that

probable cause to arrest Plaintiff existed, #etefore, theware entitled to

summary judgment.

20



Plaintiff responds that disputed issues of fact exist concerning winesher
detention wagegally justified, that preclude summary judgment on this claim.
Plaintiff argues that it is for the jutp determine whetherdéendantdiad probable
cause or whether they lied in order to concoct that probable cause.

“False imprisonment, also called false arrest, is ‘the confinement, without
legal justification by the wrongdoer of the person wrongatfarrem v. Parrish
436 S.W.2d 670, 672 (Mo. 1969Hignfill v. Hale, 186 S.W.3d 277, 280 (Mo.
2006) (en banc). “A person can be lialie falseimprisonment if he encourages,
causes, promotes, or instigates the arrést(cited cases omitted).

“Whether a person instigated an arrest is agpetific inquiry; there is no
fixed test that may bapplied.”ld. (quoted case omittedjhe Qurt finds that
issues of material fact exist which preclude summary judgmeBtaortiff's
wrongfulimprisonment claim Defendants’ motions for summary judgment should
thereforebe denied on Count VI.

In Count VII, plaintiff asserts a claim against defend&dsrettand Sharp
for the state law todf abuse of process. Defendants move for summary judgment
on the grounds that the claim is barbgdthe applicable statute of limitations, and
that it fails on the merits.

Defendant$Garrettand Sharp assert that the Missouri fixgar statute of

limitations for generabersonal injury claims, § 516.120(2), Mo. Rev. Stat. (2000),

21



applies to abuse of process claims, cittagley v. Jacohs820 S.W.2d 668, &/
(Mo. Ct. App. 1991). Defendants assert that the staegens to run from the
termination of the acts that constitute the alleged abuse of process, citing
Steinhilber v. Lake Winnebago Home Owner’s Associafi6éh F.2d 602, 604 (8th
Cir. 1992).

Defendats argue that the statute of limitations in this case began to run at
plaintiff's trial in June 2006 1998 and expiredJune 2011land they are entitled to
summary judgment because the clamime barred.

Plaintiff responds that defendants fail to @tey Missouri case law
addressing the statute lohitations for abuse of process in the context of a claim
by an exonerated prisoner where the almfiggocess resulted in a wrongful
conviction. Plaintiff argues that the statute of limitations doebadtis abuse of
process claim for three reasons. First, plaintiff asserts that the Missouri Supreme
Court would adopt the analytical frameworkHeéck v. Humphreys12 U.S. 477,
which holds thaa claim for damages for an unconstitutional conviction or
imprisonment, or for other actions whaselawfulness would render a conviction
or sentence invalid, does not accrue until the convicti@ewtence has been
reversed on direct appeal or otherwise set asitntiff states that his abuse of
process claim is premised on the false statements and manufacture of evidence in

the police reporand search warrant affidavit, the same f&fendant$Garrett
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and Sharp testified to at trial that resultedhis conviction. Plaintiff argues that an
abuse of processaim premised on the statements in plodéice report and warrant
affidavit would have impugned his thexisting conviction, and itherefore tolled
under Heck’s principles.

Second, plaintiff argues that the statute of limitations on this claim did not
begin to run untilhis conviction was set aside, because he would have been
collatemlly estopped by his conviction from bringing an abuse of process claim
during that time period, citingdams v. VanWormg892S.W.2d 655 (Mo. Ct.
App. 1994) (convicted muedter was collatally estopped from claiming icivil
lawsuit against police officer and witness involved in criminal trial that these
witnesses lied asuborned perjury to wrongly convict him).

Third, plaintiff argues that abuse of process can constitute a “continuing
tort” or “continuingwrong” under Missouri law, citin@avis v. Laclede Gas Co.
603 S.W.2d 554, 556 (Mo. 1980) (banc) (“If . . . the wrong may be said to
continue from day to day, and to create a fresh injury fitaynto day, and the
wrong is capable of being terminated, a right of action exists for the damages
suffered within the statutory period immediately preceding suit.”);Gund v.

Guirl, 708 S.W.2A439, 247 (Mo. Ct. App. 1986) (filing andaintaininga petition

constituted abuses process).
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Finally, plaintiff argues that Sharp aG@arrettraised these same legal
arguments in theimotions to dismiss, which were denied, and have not raised any
new legal or factual grounds tevisit that decision on summary judgment.

A plaintiff must prove three elements to succeed on a claim for abuse of
process unddvlissouri law: “(1) the present defendant made an illegal, improper,
perverted use of process, a nsgher warranted nor authorized by the process; (2)
the defendant had an impraopgrurpose irexercising such illegal, perverted or
iImproper use of process; and (3) damage resul&dfford vMuster, 582 S.W.2d
670, 678 (Mo. 1979) (en banc). In contrast to a malicious prosecution claim,

a prior favorable termination is not an element of an abuse of process claim.
Moffett 283 S.W.2dt 599 (“The purpose for which the process is used, once it is
iIssued, is the only thing of importance.

Consequently in an action for abuse of process it is unnecessary for the
plaintiff to prove that th@roceeding has terminated in his favor, or that it was
obtained without probable cause or in the coofseproceeding begun without
probable cause.”) (quoted source omitted).

Because this is a state law claim, the Court applies Missouri law regarding
the statute ofimitations and any rules that are an integral part of the statute of
limitations, such as tolling arehuitable estoppel. S&¢alker v. Barrett650 F.3d

1198, 120304 (8th Cir. 2011). The Missouive-year statute of limitations applies
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to a claim for abuse of process. S&wley, 820 S.W.2d ab72. The statute of
limitations on an abuse of process claim under Missouri law begins to run “from
the termination of the acts which constitute the abuse complained of, and not from
the completiorof the action in which the process issudd.”(citation omitted).

“The cause of action for an abusfeprocess is complete as soon as the acts
complained of are committedd. (quoting 72 C.J.$rocess § 112 (1987)).

Barring any exceptions or tolling provision, plaintiff's abuse of process
claimfrom events that occurred #006are barred by the fivgear statute of
limitations.

To determine whether tolling principles apply to save the abuse of process
claims, the Counnust first predict whether the Missouri Supreme Court would
apply theHeckaccrual rule to abus# process claims, an issue that court has not
addressed. Sddlankenship v. USA Truck, In601F.3d 852, 856 (8th Cir. 2010)
(recognizing that federal courts make an “Egthicated guessihen
a state supreme court has not addressed an issue).

The Supreme Court iHeck 512 U.S. at 484, held that favorable termination
was an essentialement of a § 1983 claim based on allegations police officers
engaged in an unreasonalrieestigation lading to the plaintiff's arrest,
knowingly destroyed exculpatory evidence, and caasatlegal voice

identification procedure to be used at trial. The Court concluded the § 1983 claims
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were most analogous to the common law tort of malicious prosecitihen.
Supreme Court notdtie principle that “to permit a convicted criminal defendant
to proceed with a malicious prosecutmaim would permit a collateral attack on
the conviction through the vehicle of a civil suity’ at 484(quoted source
omitted),and held this principle precluded a § 1983 claim that necessarily required
the plaintiff to prove the unlawfulness of his conviction or confinemdnat 484,
487. The Couralso held that a cause of action under § 1983 “for damages
attributable to an wonstitutionakconviction or sentence does not accrue until the
conviction or sentence has been invalidatédl. &t 489.

TheHeckaccrual rule was clarified and limited Wallace v. Katp549 U.S.
384 (2007), invhich the Supreme Court held that gtatute of limitations for a §
1983 claim for unlawful arrest violation of the Fourth Amendment began to run
when the arrestee appeared before an exammaggstrate and was bound over
for trial, not later when charges were dropdddat 390. Th&Supeme Court
looked to the federal common law of false imprisonment as the most analogous
causeof action, and held that the claim could not accrue until the tort of false
imprisonment endedd. at388. The Court then turned to the question of when
false inprisonment ends and determined thanils when the person becomes held
pursuant to legal procesReflective of the fact that false imprisonment consists of

detention without legglrocess, a false imprisonment ends once the victim
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becomes helgursuantto suchprocess—when, for example, he is bound over by a
magistrate or arraigned aharges. Thereafter, unlawful detention forms part of
the damages for the “entirediystinct” tort of malicious prosecution, which
remedies detention accompanied, lImpebsence of legal process, butwsongful
institutionof legal process. “If there B false arrest claim, damages for that claim
cover the time of detention up unkuance of process or arraignment, but not
more.From that point on, any damagesoverale must be based on a malicious
prosecution claim and on the wrongful use of judicial process rather than detention
itself.” Thus, petitioner’s contention that Haédse imprisonment ended upon his
release from custody, after the State droppedhhegesagainst him, must be
rejected. It ended much earlier, when the legal progassnitiated against him,
and the statute would have begun to run from that dat&{llace 549 U.S. at 389
90 (internal citations omitted).

In Wallace the Supreme Court declined to apply the Heck rule for deferred
accrual, whichapplies only where there is an outstanding criminal judgment and
“delays what would otherwise ltee accrual date of a tort action until the setting
asideof an extant convictiowhich success in thabrt action would impugn.id.
at 393. The Supreme Court distinguishédllacefrom Heckon thebasis that the

claim inHeckwas analogous to the tort of malicious prosecution, rather than false
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imprisonmentld. at 39394. The Court stated that while a claim of malicious
prosecution wouldhevitably impugn the validity of a conviction, a claim of false
imprisonment only impugns amnticipatedfuture conviction because the claim
ends well before the conviction occuic. at 394.

The Seventh Circuit has afaaterized Wallace as holding “a claim that
accrues before @iminal conviction may and usually must be filed without regard
to the conviction’s validity.’Evansv. Poskon603 F.3d 362, 363 (7th Cir. 2010).
This interpretation oWallace’sholding focuse “onthe factual distinction
betweerHeckandWallace the tort of false arrest is complete, and therefore
begins to accrue, once the individual is brought before a magistrate; the tort of
malicious prosecutiors not complete until a conviction occurs and that conviction
has been overturned, and thereforestia¢ute of limitations for malicious
prosecution does not begin to accrue until that tifRarish v.City of Elkhart 614
F.3d 677, 6882 (7th Cir. 2010).

As with the unlawful arrest claim Wallace Plaintiff's claims for abuse of
process unddvlissouri law were complete and accrued immediately upon the
termination of the acts constitutitige improper use of process, $awley, 820
S.W.2d at 672, well prior to plaintiff's criminabnviction. In contrast to the facts
in Heck plaintiff did not have to show that the prior crimipabceedings

terminated in his favor before he could bring an abuse of process claim. See
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Moffatt, 283 S.W.2d at 599. Plaintiff could have brought suit israbuse of
process claim immediately aftdre acts he complains of occurred, and for these
reasons the Court concludes the claim is traeed.12 CfDickerson v. City of
Hickman 2010 WL 816684, at *5 (W.D. Ky. Mar. 4, 2010) (eyear Kentucky
statuteof limitations for abuse of process claims accrued from the termination of
theacts which constituted the abuse complained of, and the claims were time
barred). For these reasotise Court concludes that the Missouri Supreme Court
would not apply thédeckaccrual rule tVissouri abuse of process claims.
Addressing plaintiff's second argument, Missouri courts have held that
certain types of claimare collaterally estopped by a criminal conviction, see, e.g.,
VanWormey892 S.W.2d at 657 (criminabnviction collaterally estopped the
defendant from claiming he was not guilty and that witnesseligbg criminal
proceeding to wrongly convict him)phnson v. Rabar02 S.W.2d 134, 138 (Mo.
Ct. App. 1985) (denial of relief in postconviction proceeding collaterally estopped
defendant fronmelitigating his counsel’s negligence in a legal malpractice action).
The Court concludes, howevénat plaintiff's criminal conviction would not have
collaterally estopped him from bringing the abagerocess claim fothe same
reasons the claim would not have been barred bi¢a&accrual ruleunder

Missouri law, the claim accrued when the acts alleged to be abuse of process were
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completedand plaintiff was not required to show favorable termination of the
criminal proceedings against hita establish an abuse of process claim.

Finally, because the statute of limitations on an abuse of process claim
“begins to run fronthe termination of the acts which constitute the abuse
complained of, and not from the completwithe action in which the process
iIssued,”Corley, 820 S.W.2d at 672, the Court concludesMiresouri continuing
tort or continuing wrong doctrine does not apply to an abuse of process claim.
abuse of process claim. This need not be addressed, however, as all of the actions
plaintiff claimsas abuse of process were complete2D®g more than five years
before this action waded. For these reasons, the Court concludes that
defendants’ motions for summary judgmehbuld be granted on plaintiff's alaus
of process claims in Count VII, which are barred by the stafuimitations. As a
result, the Court does not reach the defendants’ arguments concerning the merits
of the abuse of process claims.

Conclusion
For the foregoing reasons, the Court concludes that defer@amtstand Sharp’s
motions forsummary judgment should be granted in part, denied ingsart
provided herein.

Accordingly,
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IT ISHEREBY ORDERED that defendanGarretts Motion for Summary

Judgyment [Doc. No. 105]js granted in part and denied in part;

IT ISFURTHER ORDERED that defendant Sharp’s Motion for Summary

Judgment[Doc. No. 108]js granted in part and denied in part.

A separate judgment will be entered upon the resolution g&thaining

issues herein.

Dated this 25 day of March, 2015.

Bl A

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE
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