UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CANDICE BECHERER, )
Plaintiff, ;
VS. ; Case No. 4:12CV2356 ACL
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. g
MEMORANDUM

This is an action under 42 U.S&405(g) for judiciakeview of defendard final decision
denying the application of CandiBecherer for Supplemental Security Income under Title XVI of
the Social Security Act. This case has bessgaed to the undersigned United States Magistrate
Judge pursuant to the Civil JugtiReform Act and is being hedrg consent of the parties. See
28 U.S.C§ 636(c). Plaintiff filed a Brief in sygort of the Complaint. (Doc. No. 12)

Defendant filed a Brief in Suppaoot the Answer. (Doc. No. 17)

Procedural History

On May 20, 2010, Plaintiff filed an appliwan for Supplementabecurity Income,
claiming that she became unable to work @uker disabling conditin on March 1, 2007. (Tr.
114-17) This claim was denied initially arfidllowing an administrative hearing, Plaintf
claim was denied in a written opinion by Administrative Law Judge (ALJ), dated July 26,
2011. (Tr.64,19-36) Plaintiff then filed a request for review of thésAdldcision with the
Appeals Council of the Sociak8urity Administration (SSA), which was denied on October 24,

2012. (Tr.1-6) Thus, the decision of the AlLdnsts as the final decision of the Commissioner.



See 20 C.F.R5§ 404.981, 416.1481.

Evidence Beforethe AL J

A. ALJ Hearing

Plaintiff's administrative hearing was held on J6n2011. Plaintiff was present and was
represented by counsel. Also present was \@tatexpert Herman Litt. (Tr. 42)

In an opening statement, Plaintiff's attorregued that Plaintiff is limited to less than
sedentary work due to a combination of physaad mental impairments. (Tr. 45-46)

Plaintiff's attorney examined Plaintiff, whostified that she had not worked since 2006.

Plaintiff testified that she $iers from bipolar disorder,which causes her to feel
depressed and “mad” all the time. Plaintiff sththat she has difficulty with sleep, including a
desire to sleep all day occasionadnd an inability to stay asleepraght. Plaintiff testified that
she has problems with concentration tlubipolar disorder. (Tr. 47)

Plaintiff stated that her bipolaisorder has affected her riteaships with her family and
friends. Plaintiff testified that she has a hard time being around people and frequently argues with
family members. Plaintiff stated thatestoes not leave the house by herself often.

Plaintiff testified that she spends a typical dayer home. (Tr. 48) Plaintiff stated that
her bipolar disorder symptoms have affedied ability to do househdlactivities. Plaintiff
explained that she is frequentlistracted while doing househaitiores, which makes it difficult
to complete tasks. Plaintiff stated that slagstin her room all day approximately two days a

week.

An affective disorder characterized by the aoence of alternating manic, hypomanic or mixed
episodes and with major depressive episodgse Stedman’s Medical @ionary, 1729 (28th Ed.
2006).
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Plaintiff testified that she was receiving tmaant for bipolar disorer at the time of the
hearing. Plaintiff stated that she was takimgdications, although she did not know whether the
medications were prescribed specifically for bipolar disorder. Plaintiff testified that her
medications caused her to feel égrall the time.” (Tr. 49)

Plaintiff testified that she experiences a ¢ang sharp pain in her upper and lower back.
Plaintiff stated that her back pain affects sleep, because she is unable to get comfortable.
Plaintiff testified that she eséps about four hours a night.

Plaintiff stated that she usually wakes upproximately 4:00 a.m. and gets up and tries
to move around. Plaintiff testifigtlat she then sits dowuntil it is time toget her children ready
for school. (Tr.50) Plaintiff stated that diees two children, who are aged sixteen and eleven.
Plaintiff testified that her children arelalio shower and dress independently.

Plaintiff stated that she has difficulty standing ¢tméer back pain. Plaintiff testified that
she is able to stand for about ten minutes beforaah® sit down for ten to fifteen minutes to rest
before standing again. Plaintiff stated that stable to sit for ten to fifteen minutes before she
has to get up or walk around dueptin. (Tr. 51) Plaintiff tesiiéd that she elevates her feet at
heart level every time she sits pursuant to her deatoders. Plaintiff stated that she elevates her
feet for ten to fifteen minutes at a time and altotahree to four hours day. Plaintiff testified
that she is able to walk for ten minutes at a tere she has to sit down due to pain. (Tr. 52)
Plaintiff testified that she would be abledomfortably lift five pound®very fifteen minutes
during an eight-hour workday wibkit experiencing back pain.

Plaintiff stated that she suffers from pairher feet, which affects hability to walk and

perform household chores. (Tr.53) Plaintifftited that she also experiences fatigue, which



affects her ability to perform tasks.

Plaintiff testified that she would be unalbeperform a full-time sit-down job due to her
inability to concentratand her need to get up and move around frequently to relieve her back and
leg pain. (Tr. 54)

The ALJ then examined the vocational expdrt,Litt. The ALJ asked Mr. Litt to assume
a hypothetical claimant with Plaintiff's backaymd and the following limitations: light work;
only occasional postural maneuvers such #&mbang, stooping, kneeling, crouching, crawling,
and climbing; only simple, routine, repetitiveska not performed in a fast-paced production
environment involving only simple work-relatedcisions and few workplace changes; and only
occasional interaction with supervisors, co-weskand the general public. (Tr. 56-57) Mr. Litt
testified that the individuakould be able to perform the following positions: laundry press
operator (200,000 positions nationally; 1,500issouri); office cleaner (250,000 positions
nationally; 1,400 in Missuri); and mail clerk (290,000 pogitis nationally, 1,200 in Missouri).

Mr. Litt stated that no more than two absen@esmonth are customarily permitted by employers,
and rest breaks typically consif a fifteen-minute break in the morning and afternoon, and a
thirty-minute to one-hour lunch break. Mr. Litt testified that employees are generally expected to
be on task a minimum of eighty percent of the time. (Tr. 57)

Plaintiff's attorney asked Mr. Litt to assuraehypothetical claimamith the following
limitations: occasionally able to maintairteaition and concentration for extended periods;
occasionally able to work withia schedule and maintain regulaeatlance; occasionally able to
complete a normal workday or workweek lnatit interruptions from psychologically-based

symptoms; occasionally able torfiem at a consistent pace with a standard number and length of



rest periods; markedly limited in the ability to accept instructionespond appropriately to
criticism; and occasionally abte get along with co-workers peers without distracting them.
(Tr. 58-59) Mr. Litt testified that these limitatis would not be toleraden a competitive work
environment. (Tr. 59)

B. Relevant M edical Records

Plaintiff presented to Btaways Community Behavior&lealthcare (“Pathways”) on
December 24, 2008, for an annual mental asse&ss Plaintiff complained of anxiety,
depression, and problems with impulse contrfl'r. 491) Upon mental status examination,
Plaintiff appeared to be sombat depressed, but her moodeaf, impulse control, thought
content, attention/concentratigngdgment, and insight were withnormal limits. (Tr. 492)
Kathilene S. Ball, MA, diagnosed Plaintiff witiipolar affective disorer and panic disordér,
with a GAF scorg of 45 (Tr. 498-99) Plaintiff was prescribed XarmaGeodort, Trileptal
and Celexd. (Tr.501)

Plaintiff saw Gregory Mayndt D.O. on March 9, 2009, for ardéac evaluation. Plaintiff

’Recurrent panic attackisat occur unpredictably. Stedman’s at 570.

*The Global Assessment of Functioning Scale (5isf psychological assessment tool wherein
an examiner is to “[c]onsider psychologicalgis, and occupational futioning on a hypothetical
continuum of mental health-illness” which does “not include impairment in functioning due to
physical (or environmental) limitations.” Diagnoséind Statistical Manuaf Mental Disorders
(DSM-1V), 32 (4" Ed. 1994).

‘A GAF score of 41 to 50 indicates “serious syomps” or “any serious impairment in social,
occupational, or school functioning (e.g., no friendsable to keep a job).” _DSM-IV at 32.
®Xanax is indicated for the treatment oikéty and panic disorders. See WebMD,
http://mww.webmd.com/drugsdst visited June 19, 2014).

®Geodon is indicated for the treatment of schizophrenia and bipolar mania. See PhyBis#n

Reference (PDR), 2521 (63rd Ed. 2009).

"Trileptal is indicated for the treatmeutt seizure disorders. See WebMD,

http://mwww.webmd.com/drugsdst visited June 19, 2014).

8Celexa is an antidepressant dimdicated for the treatment depression. _See PDR at 1160.
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complained of chest discomfort, fatigue, and pedathortness of breath, ngported no “new or
unusual” musculoskeletal symptoms. (Tr. 305-06) Upon examination, Plaintiff’'s extremities
were normal. Plaintiff was diagnosed witkthigrgy and elevated blood pressure. (Tr. 306)

Plaintiff presented to Dr. Maynard dane 4, 2009, complaining of difficulty with
irritability.  Plaintiff reported stss dealing with her childremé@reported fighting verbally with
her husband. Plaintiff also complained of lefrer extremity numbness to the anterior thigh for
approximately one year, with no weakness. BILiZ) Upon examinatioflaintiff was alert and
cooperative and in no distress. Plaintiff’'drermities were normal. Dr. Maynard diagnosed
Plaintiff with mood disordet, paresthesia of the left leg, and cough. He prescribed Cyrfibalta
for Plaintiff's mood disorder. (Tr. 318-19)

Plaintiff presented to Dr. Maynard ftwllow-up on July 7, 2009, at which time she
reported that she had stopped medications doausea associated with Cymbalta. Dr. Maynard
prescribed Pristid for Plaintiff's mood disorder. (Tr. 322-23)

Plaintiff presented to Kimberely IngramPC, for counseling on September 14, 2009.
Ms. Ingram noted that Plaintiff walked with a “smooth git."Plaintiff's mood was depressed
and her affect was congruent with her mooé\adenced by crying spells, slowed speech, and
reported grieving over the deathaofriend. Plaintiff also reportieonly sleeping three to four
hours a night, having a reduced appetite, poocentration, and poor memory. Ms. Ingram

indicated that Plaintiff's treatment would facan anxiety-management skills, grief therapy, and

®Mood disorders are a group of mental disosdevolving a disturbance of mood, accompanied by
either a full or partial manic or geessive syndrome that is not doeany other mental disorder.
See Stedman’s at 569.
Cymbalta is indicated for the treatment of majepressive disordand generalized anxiety
disorder. _See PDR at 1801.
Hpristiq is indicated for the treatmentrogjor depressive disorder. See PDR at 3247.
12\1s. Ingram continued to note plaintiff'sit®oth gait” on all subsequent visits.
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desensitization for phobia. (Tr. 481) Gaptember 23, 2009, Plaintiff reported feeling
“grouchy,” due to having pneumonia. Ms. Ingréound Plaintiff’'s concentration was adequate
and her memory was intact. (Tr. 480) On September 30, Plaintiffs mood and affect were
depressed and her sleep pattera p@or. Plaintiff's concentration was adequate and her memory
was intact. (Tr. 478) On October 12, 20B&intiff's mood was axious. Plaintiff's
concentration was adequate and her mem@agyintact. (Tr. 476) On October 21, 2009,
Plaintiffs mood was depressed, an@ sbported that she had isolated herself in her room all week.
Plaintiff’'s concentration was adequate andmemory was intact. Ms. Ingram recommended
stress relief exercises. (Tr.473) On Novenib 2009, Ms. Ingram notekat Plaintiff's mood

was improved from the last session. @#1) On November 11, 2009, Plaintiff's mood was
pleasant despite reporting signdnt stress the prior weekealto going three days without
medication. Plaintiff was making progress towhed treatment goals, as she drove to Houston
with “manageable anxiety.” (Tr. 469)

On November 17, 2009, Plaintiff presented to laynard with complaints of back pain
that began two weeks prior. Dr. Maynard noteat ®laintiff's back wasender to palpation, but
there was no radiation to the lower extremities. Dr. Maynard prescribed Catafdexeril >
and Ultrant® for pain. (Tr. 247)

Plaintiff saw Ms. Ingram on December 2, 2009, at which time her mood was depressed.

Plaintiff's concentration was adequatedaher memory was intact. (Tr. 467)

3Cataflam is a nonsteroidal anti-inflammatairyig indicated for the treatment of pain and

inflammation._See WebMD, http://www.webmdro/drugs (last visited June 19, 2014).

YFlexeril is indicated for the treatmesf muscle spasms. See WebMD,

http://mww.webmd.com/drugsgst visited June 19, 2014).

™Ultram is indicated for the management of moderatmoderately sevehronic pain in adults

who require around-the-clock treatmef their pain for an extended period. See PDR at 2429.
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Plaintiff saw Ms. Ball for her annual mentdsessment on December 2, 2009. Plaintiff
complained of depression, panic, phobias of dg\and being home alone, and anxiety. (Tr. 454)
Ms. Ball indicated that Plaintiff's reliabilitwas “questionable,” as she “has a history of
manipulating and not telling theuth so that the situation céenefit her.” (Tr. 453) Upon
mental status examination, Plaffi§ mood was irritable and her &fft was depressed. (Tr. 455)
Plaintiffs memory, concentrain, judgment, and thought contentre/gvithin normal limits. Her
insight was fair. (Tr. 456) Plaintiff was djaosed with bipolar afféiwe disorder, and panic
disorder, and was given a GAF score of 45. (Tr. 461-62)

Plaintiff presented to Bradley D. Jon&sQ. on December 8, 2009, at which time she
reported she had gone to the emergency rooheetirat day because she had passed a kidney
stone. Upon examination, Dr. Jones noted Rttaintiff had normal musculoskeletal range of
motion. (Tr. 252)

Plaintiff saw Ms. Ingram on December P®09, at which time her mood was improved
and her affect was congruent with her moodg\adenced by more smiling, brighter facial
expressions, and good interactionPlaintiff's concentration was good and her memory was
intact. Plaintiff was making good progress on higobia of driving and drove herself to the
appointment. (Tr. 450) On December 22, 2@ aintiff's mood and affect were anxious.
Plaintiff reported feeling stressed about fangtherings over the holidays. Plaintiff's
concentration was adequate and her memayintact. (Tr. 448) On January 15, 2010,
Plaintiff was anxious due to hboyfriend’s brother staying witthem and causing more conflict
and more work for Plaintiff. (Tr. 446) Piff reported irritability due to her boyfriend’s

brother on February 12, 2010. (Tr. 444)



Plaintiff presented to Dr. Maynard on Felmud, 2010, with complaints of neck stiffness
and pain. (Tr.269) Upon examination, Plaintiffeck was tender to palpation of the paraspinal
musculature on the left side anaiRtiff's back was tender to palpation of the lumbar spine. Dr.
Maynard diagnosed Plaintiff with neck sprairdatrain; and low back pain. He prescribed
Hydrocodoné? Baclofen!’ and Methylprednisolon¥, and encouraged Plaintiff to get x-rays of
her back. (Tr.270) Plaintiff returned for follow-up on February 15, 2010, at which time it was
noted x-rays revealed generative joint disease. (Tr. 280) Upon examination, Dr. Maynard
noted tenderness to pafjga of the lumbar spine and positisgaight leg raise on the left. Dr.
Maynard diagnosed Plaintiff with back pain witidiation; lumbar degenerative joint disease.

He prescribed Gabaperfiinand back exercises. (Tr. 281)

Plaintiff saw Ms. Ingram on February Z8&)10, at which time her mood was depressed.
Plaintiff reported conflict with her boyfriendPlaintiff's concentration was adequate and her
memory was intact. (Tr. 441) On March 510Plaintiff reported deeased conflict with her
boyfriend and her mood was improved. Ms. Ingraosted that Plaintiff had seen a psychiatrist,
Dr. Eyman, who suspected Plaintiff's bipolar diagnosis was incasmecé the Plaintiff “does not

experience the typical manic episodes”; consetiyu®r. Eyman decreased Plaintiff’'s bipolar

®Hydrocodone is indicated for moderatenioderately severe pain. See PDR at 3144
"Baclofen is indicated for the treatmef muscle spasms. See WebMD,
http://mwww.webmd.com/drugsgst visited June 19, 2014).

B\Methylprednisolone is a cortic@soid indicated for the treatmeoit arthritis. See WebMD,
http://mww.webmd.com/drugsgst visited June 19, 2014).

®Degenerative joint disease, or osteoarthritisrikritis characterizebly erosion of articular
cartilage, either primary or secondary to trawnather conditions, which becomes soft, frayed,
and thinned with eburnation of subchondral band outgrowths of marginal osteophytes; pain
and loss of function result.See Stedman’s at 1388.

2’Gabapentin is indicated for the tneent of nerve pain._See WebMD,
http://mww.webmd.com/drugsgst visited June 19, 2014).
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medication dosage by half. (Tr.439) On Mui2, 2010, Plaintiff was depssed and stressed.
Plaintiff’'s concentration was adequate andrhemory was intact. (Tr. 437) On March 26,
2010, Plaintiffs mood was “improveahd pleasant.” (Tr. 435)

Plaintiff saw Dr. Maynard for follow-up odlarch 25, 2010, at which time she reported her
back and left lower extremity pain was unchangétlaintiff also reported fatigue and generalized
aches. (Tr.289) Upon examination, Plaingiffieck was tender to Ipation, her back was
tender to palpation of the lumbar spine, and hrargdit leg raise test was positive on the left. Dr.
Maynard recommended an MRI of the lumbar spirHe prescribed Hydrocodone and Baclofen.
(Tr. 291)

On March 26, 2010, Ms. Ingram described ii&is mood as “impoved and pleasant.”
(Tr. 435) Plaintiff's mood was also “pleasanti April 16, 2010. (Tr.433) On April 23, 2010,
Plaintiff's mood was anxious. &htiff's concentration was léeting,” and her memory was
intact. (Tr.431) On April 30, 2010, Plaifit mood was improved. (Tr. 428) Plaintiff's
mood was “less anxious” than it had been thst peonth on May 14, 2010. (Tr. 426) Plaintiff's
mood was depressed on May 28, 2010. Plaintifbreed that her mood had been negatively
impacted by being physically ill the past month. (Tr. 423)

Plaintiff presented to Dr. Mayndon June 3, 2010, with compits of ankle and foot pain
with ambulation. (Tr. 372) Dr. Maynard nothderness to palpation thfe plantar surface of
the foot. He diagnosed Praiff with plantar fasciiti? (Tr. 373)

Plaintiff saw Ms. Ingram onuhe 11, 2010, at which time Pl&ffis mood was “irritated.”

(Tr. 421) Plaintiff's concentration was adequatel her memory was intact. _Id. On June 25,

“Inflammation of the plantar fascia, most usualbn-infectious, and often caused by an overuse
mechanism; elicits foot ancehkl pain. _Stedman’s at 706.
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2010, Plaintiff's mood was “happy” due to recagigood news about her divorce. (Tr. 419)
Plaintiff reported that she wable to drive with little tano anxiety. _Id. On July 2, 2010,
Plaintiff's mood was anxious arahgry. Plaintiff reported onlgleeping two hours the previous
night. Plaintiff’'s concentrabn was poor, her thought processs\ilaeting, and her memory was
intact. Ms. Ingram stated thBtaintiff's depression was improving overall. (Tr. 417) On July
16, 2010, Plaintiffs mood was anxious. Her centration was fleeting and her memory was
intact. Plaintiff reported constant conflict widimily members. (Tr. 414) On July 23, 2010,
Plaintiffs mood was “pleasant.”(Tr. 412) Ms. Ingram statdtat Plaintiff's mood was more
stable that week and that she had xpeeienced much depression lately. Id.

Stanley Hutson, Ph.D., a non-examining state agency psychologist, completed a
Psychiatric Review Technique on July 15, 2010r. Hutson assessed anxiety (Tr. 331 and 335)
and depression (Tr. 331, 334), but found there waficient evidence to evaluate Plaintiff's
current functioning, adding th&taintiff did not return requested forms. (Tr. 331-41)

Plaintiff saw Dr. Maynard for follow-up oduly 21, 2010. Plaintiff reported continued
bilateral foot and ankle painith ambulation/weight bearing. ahtiff indicated that her pain
improves once she walks around. (Tr. 364pok)examination, Dr. Maynard noted tenderness
to palpation of the plantaurface of the foot, artdnderness to palpation of the lumbosacral spine.
(Tr. 365) Plaintiff was diagnosed with bag&in and foot pain. Dr. Maynard prescribed
Hydrocodone and a lumbar MRI, and referRddintiff to a podiatrist. (Tr. 366)

Plaintiff underwent an MRI of the lumbapine on August 4, 2010, which revealed mild
degenerative changes in the lower lumbar spine. (Tr. 345)

Plaintiff saw Ms. Ingram on August 6, 20H2,which time her mood was “improved.”

11



(Tr. 410) On August 27, Ms. Ingram describediftiff’'s mood as “pleasant.” (Tr. 408) On
September 17, 2010, Plaintiff's mowgs depressed and anxiouBlaintiff reported that she had
four extra people living with her.Plaintiff indicated that her ggession was not as severe as it
was in the past. Ms. Ingrafound that Plaintiff's concenttisn was poor but her memory was
intact. (Tr.405) On Octobdy, 2010, Plaintiff was anxious andiiable due to conflict between
her boyfriend and her brother. PlaintifEencentration was poor, her thought process was
fleeting, and her memory was intact. (Tr. 408)n October 8, 2010, Plaintiff’'s anxiety was high
due to family conflict, Department of FamilyiS8i&es (“DFS”) involvementand the possibility of
her son being hospitalized against his will.r.@01) On October 15, 2010, Plaintiff's mood was
improved. Plaintiff reported lessxiety the past four days(Tr. 399) Plaintiff's mood
continued to be improved on October 25, 2010. niEffis concentration was poor due to racing
thoughts; her thought process was fleeting; and herangewas intact. Plaintiff reported that she
had been using coping skills of exercise throogfing wood, and that she felt happier and more
relaxed the past few days. (Tr.397) Rwovember 12, 2010, Plaintiff reported experiencing
anxiety due to new stressors regarding her baydrend son. Plaintiff's concentration was poor,
her thought process was fleetingddrer memory was intact. (1394) Plaintiff reported stress
due to the holidays on December 3, 2010. Plaintiff's concentration was poor, her mind was
racing, her thought process was fleeting, and henong was intact. (Tr. 392) On December
17, 2010, Ms. Ingram noted that Plaintiff’'s moadctuated between sadness, irritability, and
pleasantness. Plaintiff reported that she wasbnicig every Friday night by attending auctions.
Plaintiff's concentration was adeate, her thought press was fluid, and her memory was intact.

(Tr. 390) On December 28, 2010, Plaintiff repdréedepressed mood due to family conflict.
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Plaintiff’'s concentration was adequate and hemary was intact. (Tr. 388) Plaintiff’'s mood

was irritable and depressed on January 17, 2011 .ntilaeported conflict in her family. (Tr.

517) Plaintiff’'s mood continued to be irritalda January 25, 2011. Plaintiff reported that her
medications were helping her mood and controlling her panic attacks. (Tr.516) On February 4,
2011, Plaintiff reported that her mood had been depressed and stresamdiff' Ptoncentration

was adequate and her memory was intact. (Tr. 515)

Plaintiff saw Ms. Ball for her annuatsessment at Pathways on January 14, 2011.
Plaintiff reported moderate depression, and modgate. Ms. Ball noted that Plaintiff did not
appear to have a lot of problems with panimpioms unless she was having family problems.
Plaintiff reported moderate to mild anxiety sympt Ms. Ball indicated that Plaintiff had made
some progress in the past yeathvanxiety and that she was atdeshop at Wal-Mart without any
problems. Plaintiff reported mordge to severe impulse control symptoms. Ms. Ball stated that
Plaintiff tends to get mad and say things before she thinks. (Tr.519) Ms. Ball summarized that
Plaintiff experiences agitation, irritability, low self-esteeangod swings, fatigue, and some
anxiety/pain symptoms. Ms. Ball stated that Ritiihad made some progress in the past year but
continued to need services. NBall diagnosed Plaintiff with Ipiolar affective diorder without
melancholia; and panic disordand assessed a GAF score of 45. (Tr. 530)

Plaintiff saw Vicki Adamick, NP, on Februaty, 2011, with complaints of swelling in her
lower legs for about one month. Upon examatMs. Adamick noted mild edema of the feet
and ankles. Ms. Adamick diagnosed Plaintiffhamild edema, and recommended that she stop
adding salt to foods and elevate her feet whemgitti(Tr. 681) Plaintiff continued to complain

of edema in the ankles on a February 23, Z6lldw-up appointment with Ms. Adamick. Ms.
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Adamick noted “puffy edema” of the feet and ankles on examination. (Tr. 671) Ms. Adamick
diagnosed Plaintiff with mild edema and agaicoramended that Plaintiff noise salt and elevate
her feet when sitting. (Tr. 672)

Plaintiff saw Ms. Ingram on February )11, at which time she reported experiencing
“not as much depression or stress.” (Tr. 514) Plaintiff's affect vessaht, her concentration
was adequate, and her memory was intact. Pthintiff reported thaher anxiety relating to
driving had decreased significantlyer the course of treatmemtcathat she was driving almost
daily with no panic attacks. (Tr. 514)

Plaintiff saw Ms. Adamick for follow-up oNarch 7, 2011. Plaintiff reported that the
swelling had improved. Upon examination, Ms.afdck noted “very minimal puffy edema” of
the ankles. (Tr. 659) Ms. Adamick diagnosddintiff with resolved edema. _|d.

Plaintiff presented to Ms. Ingram on Ma 22, 2011, at which time she was angry and
irritable.  Plaintiff reported thathe had just attended an appieient with her daughter and was
frustrated with her daughter’s psychiatrist. Plaintiff also indicatathér boyfriend’s nephew
was staying with them and “causing havoc.” @32) Plaintiff's concentration was poor and
her memory was intact. _Id. On April 1, 2011aiRtiff reported feelinglepressed and isolating
herself in her room. Plaintiff's concenti@tiwas poor. (Tr. 690) Plaintiff reported an
improved mood on April 18, 2011. Plaintiff's contextion was adequate. Plaintiff indicated
that she would like to do moeetivities in the community. (T688) On May 10, 2011, Plaintiff
reported that her mood had been depressed.ntifflaidicated that her son did not call her on
Mother’'s Day. Plaintiff's concentration was ppber thought process was fluid, and her memory

was intact. (Tr. 706)
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The record reveals that Plaintiff met reglylavith psychiatristShirley Eyman, M.D., for
medication management. Dr. Eyman diagnosech#ffawith bipolar disorder and personality
disorder NOS? These records are largely illegible. (Tr. 407, 416, 485-89, 503-05, 511-12, 546,
560, 568, 582, 590, 597, 616, 622-32, 646-49, 694) Qwtv22, 2011, Plaintiff reported that
she was “fine.” (Tr. 694) On examination, Dr. Eyman noted Plaintiff's affect was “cheerful.”
Id. Dr. Eyman continued Plaintiff's medications.

Dr. Eyman completed a Mental Capadgsessment on May 19, 2011. (Tr.729-31) Dr.
Eyman expressed the opinion that Plaintifswaarkedly limited irthe ability to accept
instructions and respond approprigt® criticism from supervisa@r, and the ability to get along
with coworkers or peers withodtstracting them or exhibiting bavioral extremes. (Tr. 730)

Dr. Eyman found that Plaiiff was moderately limited in the following abilities: understand and
remember detailed instructions; carry out detailed instructions; maintain attention and
concentration for extended peds; perform activities withia schedule, maintain regular
attendance, and be punctual within custontalgrances; complete a normal workday without
interruptions from psychologically based syops; complete a normal workweek without
interruptions from psychologically based symptoperform at a consistent pace with a standard
number and length of rest perigdsteract appropriately with the general public; and maintain
socially appropriate behaviond adhere to basic standardsieftness and cleanliness. (Tr.
729-30) Finally, Dr. Eyman fourtthat Plaintiff was only slightly limited in the following

abilities: remember locations and work-lik@pedures; understand arenember very short

*“General term for a group of behavioral disasicharacterized by usually lifelong ingrained
maladaptive patterns of subjective internal exgreré and deviant behavidifestyle, and social
adjustment, which patterns may manifest ipamed judgment, affect, impulse control and
interpersonal functioning.__Stedman’s at 570.
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and simple instructiongarry out very short and simple insttions; sustain an ordinary routine
without special supervision; make simple work-related decisions; ask simple questions or request
assistance; respond appropriatelghanges in the work settinge aware of normal hazards and

take appropriate precautions; travel in unfamiiaces or use public transportation; and set

realistic goals or make plans independently of others. (Tr. 729-31)

The ALJ’s Deter mination

The ALJ made the following findings:

1. The claimant has not engaged in sulighgainful activity since April 30, 2010,
the application date (20 CFR 416.9%5eq.).

2. The claimant has the following seveargairments: lumbar degenerative disc
disease; obesity; bipolar disorder; perdiypaisorder NOS; and panic disorder
(20 CFR 416.920(c)).

3. The claimant has the following neevere impairment: GERD (20 CFR
416.921).
4. The claimant does not have an impamir@ combination of impairments that

meets or medically equals one of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1 (20 ®416.920(d), 416.925 and 416.926).

5. After careful consideration of the eetrecord, the undersigned finds that the
claimant has the residual functional capatitperform light work as defined in 20
CFR 416.967(b). However, the claimantimited to occasional postural
maneuvers, such as balancing, stogpkneeling crouclnig, crawling, and
climbing. Further, the claimant is limited simple, routine, repetitive tasks, not
performed in a fast-paced productemvironment, involving only simple,
work-related decisions, and in generalatively few workplace changes.
Additionally, the claimant is limited toccasional interaction with supervisors,
coworkers, and the general public.

6. The claimant has no past relevant work (20 CFR 416.965).
7. The claimant was born on DecembBr 1974 and was 35 years old, which is

defined as a younger individual age 18-49ttendate the apmlation was filed (20
CFR 416.963).
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8. The claimant has a limited education &ndble to communicate in English (20
CFR 416.964).

9. Transferability of job skills is not arsue because the claimant does not have past
relevant work (20 CFR 416.968).

10. Considering the claimant’s age, ealimn, work experience, and residual
functional capacity, there apabs that exist in significant numbers in the national
economy that the claimant cparform (20 CFR 416.969 and 416.969(a)).

11. The claimant has not been under a disgpdi defined in the Social Security Act,
since April 30, 2010, the date the &pation was filed (20 CFR 416.920(Q)).

(Tr. 21-36)
The ALJs final decision reads as follows:
Based on the application for supplemestdurity income protectively filed on
April 30, 2010, the claimant is not disallunder section 1@(a)(3)(A) of the
Social Security Act.
(Tr. 36)

Discussion

A. Standard of Review

Judicial review of a decision to deny So@&acurity benefits is limited and deferential to

the agency. _See Ostronski v. Chater, 94 F.3d413(8th Cir. 1996). The decision of the SSA

will be affirmed if substantial evidence in the record as a whole supports it. See Roberts v. Apfel,

222 F.3d 466, 468 {BCir. 2000). Substantial evidence is less than a preponderance, but enough
that a reasonable mind mightcapt it as adequate to supparconclusion. _See Kelley v.

Callahan, 133 F.3d 583, 587 (8th Cir. 1998). affer review, it is possible to draw two

inconsistent positions from the evidence and one of those positions represents the Comisissioner

findings, the denial of benefits must iygheld. _See Robinson v. Sullivan, 956 F.2d 836, 848 (8

Cir. 1992). The reviewing court, however, shaonsider both evidence that supports and
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evidence that detracts from the Commissitéecision. _See Johnson v. Chater, 87 F.3d 1015,

1017 (8th Cir. 1996)(citing Woolf v. Skah, 3 F.3d 1210, 1213 (8th Cir. 1993))[T]he court

must also take into consideration the weightefevidence in the remband apply a balancing

test to evidence which is contradictdryBurress v. Apfel, 141 F.3d 875, 878 (8th Cir. 1998).

The analysis required has been described‘assaaching inquiry. Id.

B. Deter mination of Disability

The Social Security Act dimes disability as thé&nability to engage in any substantial
gainful activity by reason of anyedically determinable physical or mental impairment which can
be expected to result in deathhars lasted or can be expectethsi for a continuous period of not
less than 12 montits. 42 U.S.C§ 416 (I)(1)(a); U.S.C§ 423 (d)(1)(a). The claimant has the

burden of proving that s/he has a disablingaimment. _See Ingram v. Chater, 107 F.3d 598, 601

(8th Cir. 1997).
The SSA Commissioner has estslhéd a five-step process for determining whether a

person is disabled.__See 20 C.BR404.1520, 416.920; Bowen v. Yuckert, 482 U.S. 137,

141-42, 107 S. Ct. 2287, 2291, 96 L. Ed. 2d. 119 (1987); Fines v. Apfel, 149 F.3d 893, 894-895
(8th Cir. 1998). First, it is determin&hether the claimant is currently engagetisbstantial
gainful employment. If the claimant is, disability benefits must be denied. See 20 G§&.R.
404.1520, 416.920 (b). Step two requires a deterromafi whether the claimant suffers from a
medically severe impairment or comaiion of impairments._See 20 C.5f404.1520 (c),

416.920 (c). To qualify as severe, the impairment must significantly limit the clésmaemntal

or physical ability to débasic work activitie$. 1d. Age, education and work experience of a

claimant are not considered in making teeverity determination. _See id.
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If the impairment is severe, the next issuahether the impairment is equivalent to one of
the listed impairments that ti@®mmissioner accepts as sufficiergvere to preclude substantial
gainful employment. _See 20 C.F§3.404.1520 (d), 416.920 (d). This listing is found in
Appendix One to 20 C.F.R. 404. 20 C.F.R. pt. 4ddbpt. P, App. 1. If the impairment meets or
eqguals one of the listed impairments, the claimant is conclusively presumed to be impaired. See
20 C.F.R§§ 404.1520 (d), 416.920 (d). If it does not, lewer, the evaluation proceeds to the
next step which inquires into whether the impairnpetzents the claimant from performing his or
her past work. _See 20 C.F§404.1520 (e), 416.920 (e). If theichant is able to perform the
previous work, in consgfation of the claimar# residual functional cagity (RFC) and the
physical and mental demands oé gpast work, the claimant is not disabled. See id. If the
claimant cannot perform his ber previous work, the finalegp involves a determination of
whether the claimant is abie perform other work in the national economy taking into
consideration the claimdatresidual functional capacity, agelucation and work experience.

See 20 C.F.R8§ 404.1520 (f), 416.920 (f). The claimant idited to disabilitybenefits only if
s/he is not able to perform any other workee&. Throughout this process, the burden remains
upon the claimant until s/he adequately demonsteatesability to perdrm previous work, at

which time the burden shifts to the Commissioner to demonstrate the claiatality to perform

other work. _See Beckley v. Apfel, 152 F.3d 1056, 1059 (8th Cir. 1998).

The evaluation process for mental irirpeents is set forth in 20 C.F.8§ 404.1520a,
416.920a. The first step requires the Commissiongetmrd the pertinent signs, symptoms,
findings, functional limitationsand effects of treatméenin the case record to assist in the

determination of whether a mentalpairment exists. _See 20 C.F§.404.1520a (b) (1),
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416.920a (b) (1). Ifitis determined that antad impairment exists, the Commissioner must
indicate whether medical findingespecially relevant to the ability to work are present or alisent.
20 C.F.R§§ 404.1520a (b) (2), 416.920a (b) (2). The @assioner must then rate the degree of
functional loss resulting from the impairmentsanf areas deemed essential to work: activities
of daily living, social functioning, concentration, and persistence or pace. See

20 C.F.R§§ 404.1520a (b) (3), 416.920a (b).(3Functional loss is rated on a scale that ranges
from no limitation to a level of severity whigsincompatible with the ability to perform
work-related activities. _See id. Next, the Commissioner must determine the severity of the
impairment based on those ratings.  See 20 C§8.R04.1520a (c), 416.920a (c). If the
impairment is severe, the Commissioner mustrdete if it meets oequals a listed mental
disorder. _See 20 C.F.B§ 404.1520a(c)(2), 416.920a(c)(2). Thompleted by comparing

the presence of medical findingad the rating of functional$s against the paragraph A and B
criteria of the Listing of the appropriate mentaatders. _See id. If there is a severe impairment
but the impairment does not meet or equalitmgs, then the Commissioner must prepare a
residual functional capacity (RF@ssessment. See 20 C.RR404.1520a (c)(3), 416.920a
(©)(3).

C. Plaintiff’s Claim

Plaintiff argues that the ALJ erred in determ@Plaintiff's RFC. Specifically, Plaintiff
contends that the ALJ did not providepport for his RFC findings.

The ALJ made the following deternaition with regard to Plainti§ RFC:

After careful consideration of the entire record, the underdi§inds that the claimant has

the residual functional capacity perform light work as defined in 20 CFR 416.967(b).

However, the claimant is limited to occasional postural maneuvers, such as balancing,

stooping, kneeling crouching, crawling, and climbingurther, the claimant is limited to
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simple, routine, repetitive tasknot performed in a fasgped production environment,
involving only simple, work-related decisiora)d in general, relatively few workplace
changes. Additionally, the claimant is limitedoccasional interaction with supervisors,
coworkers, and the general public.

(Tr. 25)
RFC is what a claimant can do despite haititions, and it must be determined on the

basis of all relevant evidendecluding medical records, physiciaropinions, and claimast

description of her limitations.__ DunahooApfel, 241 F.3d 1033, 1039 (8th Cir. 2001).

Although the ALJ bears the primarysponsibility for assessing a claimaRFC based on all

relevant evidence, a claimaRFC is a medical question. Hutsell v. Massanari, 259 F.3d 707,

711 (8th Cir. 2001) (citing Lauer v. Apfel, 245 F.3d 700, 704 (8th Cir. 2001)). Therefore, an ALJ
is required to consider at least some suppgrividence from a medical professional. Smeer,
245 F.3d at 704 (some medical evidence raupport the determitian of the claimans RFC);

Casey v. Astrue, 503 F.3d 687, 697 (8th Cir. 2007) RRE is ultimately anedical question that

must find at least some supporttive medical evidence in thecard). An RFC determination
made by an ALJ will be upheld if it is suppattey substantial evidence in the record. Gerv.
Barnhart, 471 F.3d 902, 907 (8th Cir. 2006).

Plaintiff challenges both thghysical limitations and mentimitations found by the ALJ.
With regard to the physical limitations, Plaintibntends that the ALJifed to cite medical
evidence in support of his findings.

The ALJ found that Plaintiff's lumbar degeagve disc disease and obesity were severe
impairments. (Tr. 21) The ALJ then foundtiPlaintiff had the physical RFC to perform a
limited range of light work. (Tr. 25)

In determining Plaintiff's RFC, the ALJ conducted a thorough summary of the medical
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evidence. (Tr.26-33) The ALJ stated thatrémord contains no indications from Plaintiff's
treating sources that she has any work-related lionts resulting from her physical impairments.
(Tr. 34) The ALJ noted that the record reflatiat Plaintiff was dignosed with degenerative
joint disease of the lumbar spine confirmedxknays and an MRI. (Tr. 34, 280-81, 345) The
ALJ acknowledged that examination notes reveahBfacomplained of pain in her left lower
extremity, and had tenderness to palpatiomenback and neck. (Tr. 34, 270, 280-81, 290, 364)
The ALJ pointed out that Ms. Ingramibserved that Plaintiff was alilewalk with a “smooth gait”
throughout the relevant time ped, and there is no evidence ndication that Plaintiff required
any assistive devices for ambulation. (Tr. 34he ALJ noted that, although Plaintiff has
complained of foot and ankle pain for which shesweferred to a podiatrist, there is no record of
any follow-up. (Tr. 34, 364-66) With regard to Plaintiff's complaints of swelling in the lower
legs and feet, the ALJ stated that this sweglivas mild in nature. (Tr. 34, 659, 671-72, 680-81)
In fact, on March 7, 2011, Ms. Adamich found tR&intiff's edema had resolved. (Tr. 659)
The ALJ concluded that, based on Plaintiff'sgiiases and subjective pain complaints, Plaintiff
had the RFC to perform light exertiomith no more than occasional posturalneavers. (Tr. 34)
The objective medical evidence cited by theJA&s discussed above, supports the ALJ’s
RFC determination. Significantlflaintiff has failed to pointo any evidence supporting the
presence of any greater limitations. It is ¢f@@mant’s burden to prowdisability and “the
claimant’s failure to provide medical evidence vitiis information should not be held against the

ALJ when theres medical evidence that supports theJA decision.” _Steed v. Astrue, 524 F.3d

872, 876 (8th Cir. 2008) (emphasis in original).

Plaintiff also argues that the ALJ should haweher developed the record due to the lack
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of medical evidence in threcord regarding Plaintif physical limitations. lis true that the ALJ
may order a consultative examination when thdexnce as a whole is insufficient to reach a
decision. 42 C.F.R§404.1519a. Infact, the ALJ has an oatign “to develop the record fairly

and fully, independent of the claimant’s burdemress his case.” Vossen v. Astrue, 612 F.3d

1011, 1016 (8th Cir. 2010) (quoting Snead v.riart, 360 F.3d 834, 838 (8th Cir. 2004)). But

“the burden of persuasion togwe disability and demonstrate RF&nains on the claimant.”__Id.
Remand is appropriate only if there is some shgwtihat the claimant “was prejudiced or treated

unfairly by how the ALJ did or dinot develop the record.'Onstad v. Shalala, 999 F.2d 1232,

1234 (8th Cir. 1993).

Plaintiff relies on Nevland v. Apfel, 2043d 853 (8th Cir. 2000) as support for his

argument that the ALJ erred in failing to develop the record. _In Nevland, the Court held that the

ALJ failed to fully and fairly develop the record where there wagtiedical evidence about how
[the claimant’s] impairmentsi@ct his ability to function noWwand “the ALJ relied on the
opinions of non-treating, non-examining physiciarm® reviewed the ports of the treating
physicians to form an opinion of [the claimah®FC.” 204 F.3d at 858 (emphasis in original).
The Court found that the ALhsuld have sought an opinidom the claimant’s treating
physicians or ordered a consultative examinatitch. Due to the lackf substantial evidence
supporting the ALJ’'s RFC determination, the coaversed and remanded the decision of the
ALJ. Id.

This case is distinguishable from Nevlan@he claimant in Nevland provided medical
evidence that documented his limited functioregabilities. _See Nevland, 204 F.3d at 854-56.

The ALJ in_Nevland erred in disregarding this evidence and Plaintiff's testimony about his RFC
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solely based on the opinions of non-examining sources. Id. at 858.

In this case, there is no medical evidencthérecord supportingny greater limitations
than those found by the ALJ. fRar, the objective evidencapports the ALJ’s determination
that Plaintiff is capable of performing a limitemhge of light work. As previously discussed,
imaging of Plaintiff's back rneealed only mild degenerativeages and Plaintiff's gait was
consistently described as “smooth.” Plaintifé# leg swelling ultimately resolved. Thus, there
was sufficient evidence in the record for tie] to determine Plaintiff's physical RFC and
Plaintiff has failed to show any prejudice doghe ALJ’s failure to order a consultative
examination. The ALJ’s determination regagdPlaintiff’'s physical RFC is supported by
substantial evidence in the record as a whole.

With regard to Plaintiff's mental impairmes, the ALJ found that Plaintiff's bipolar
disorder, personality disorder NOS, and pansodier were severe. (Tr.21) The ALJ found
that Plaintiff was limited to simple, routinepetitive tasks, not performed in a fast-paced
production environment, involving only simpleork-related decisions, and relatively few
workplace changes. The ALJ further found tRkintiff was limited to occasional interaction
with supervisors, coworkersnd the general public (Tr. 25)

Plaintiff contends that, inassessing Plaintiffmental RFC, the ALJ did not take into
account Dr. Eyman’s opinion thBtaintiff was markedly limitedh the ability to accept
instructions and respond approprigt® criticism from supervisar, and get along with coworkers
or peers without distracting them othébiting behavioral extremes. (Tr. 730)

In support of his determination, the ALJ sththat Plaintiff's ecords from Pathways

indicate her mental impairments were fairlyllmntrolled by medicationdespite some variable
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symptoms throughout the relevant time periodr. 88) The ALJ stated that he found Dr.
Eyman’s opinion to be consistent with the medesatience of record and afforded it significant
weight. (Tr. 33) The ALJ noted that Dr. Eyman found that Plaintiff can generally function
satisfactorily in the following areas: the ability to understand, remember, and carry out very short
and simple instructions; ability to sustain an ordjyrrautine without speciaupervision; ability to
make simple work related decisions; ability to siskple questions or request assistance; ability to
respond appropriately to changes in the workrggtability to be aware of normal hazards and
take appropriate precautions; ability to travalimiamiliar places or use public transportation; and
the ability to set realistic goals or make plardependently of others. (Tr. 34, 729-31) The ALJ
stated that he was, therefore, limiting PlaintifSbmple, routine, repetitive tasks, not performed in
a fast-paced production environment, involyonly simple, work-fated decisions, and

relatively few workplace changes. The ALJ furte&ted that, “due to éhfact that Dr. Eyman
opined the claimant would have moderate-taked limitations with social interaction, the
undersigned limited the claimant to no more tbacasional interaction with supervisors,
coworkers, and the general public.” (Tr. 34)

Despite Plaintiff's argument to the contrary, the ALJ took into account Dr. Eyman’s
opinion that Plaintiff was markédlimited in some areas of social interaction. The ALJ
specifically acknowledged Dr. Byan’s findings and indicatdte was assigning her opinion
“significant weight.” (Tr. 33) The AL3ummarized that Dr. Eyan found Plaintiff had
“moderate to marked” limitations in the broeategory of social functioning and accordingly
limited Plaintiff to no more than occasional irgetion with supervisors, coworkers, and the

general public. (Tr. 34) Consequently, theJAlid incorporate Dr. Eyan’s finding regarding
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Plaintiff's marked limitations in social funciing when determining Plaintiff's RFC.
Regardless, an ALJ is not required to adbptentirety of a physiams opinion. Instead,

the ALJ’s determination must be based upon a rewidihe record as a whal Martise v. Astrue,

641 F.3d 909, 927 (8th Cir. 2011). That is pregisdiat the ALJ did here. The ALJ indicated
that he also took into account the recordsfiPathways, which indate Plaintiff’'s mental
impairments were fairly well-controlled bigedication, despite some variable symptoms
throughout the relevant time period. (Tr. 3Zhis finding is supported by the lengthy treatment
notes from Plaintiff's therapist, Ms. Ingram, whimeveal that Plaintif§ symptoms fluctuated,
and were often exacerbated ltyigtional stress. In fact, darch 22, 2011, just two months
prior to authoring her Mental Capacity Statem@&nt,Eyman noted that &htiff reported that she
was “fine” and that her affect was “cheerful.” (®04) Thus, substantiavidence onhe record

as a whole supports the ALJ’s mental RFC chetieation. While Plaintiff argues that an
inconsistent position may be drawn from the evidetieeCourt must affirm the ALJ’s decision if

it is supported by substantial evidence. GofBarnhart, 421 F.3d 785, 789 (8th Cir. 2005).

Conclusion
Substantial evidence in the record ashel supports the decision of the ALJ finding
Plaintiff not disabled because the evidence obré does not support theggence of a disabling
impairment. Accordingly, Judgment will be ergté separately in favor of Defendant in
accordance with this Memorandum.
/sl Abbie Crites-Leoni

ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this 26 day of August, 2014.
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