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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DAMIEN RAY,

Petitioner,

V. ) Case No. 4:12v-2400NAB
)
IAN WALLACE, )
)
Respondent )

MEMORANDUM AND ORDER

This matter is before the Court on Petitioamien Ray’s (RayPetition for Writ of
Habeas Corpus pursuant to 28 U.S.2284. [Doc. 5.] Respondentan Wallacefiled a
response. [Doc. 12.Rayfiled a Reply Memorandum. [Doc. 18.] The parties have consented to
the jurisdiction of the undersigned United States Magistrate Judge pursuast ©.S.C.
§636(c)(1). [Doc. 15.] For the reasons set forth belBays Petition for Writ of Habeas
Corpus will be denied.

l. Background

Ray was convicted of robbery in the first degree and armed criminal actionagftey
trial. The evidence presented in the light most favorable to the jury verdict is as follétvs
approximately 1:30 a.m. on July 1, 200f%ster Hash patronized a Sheias station and
convenience store where he noticed Ray sitting in the back seat of a white sptyrtgetriitie
(SUV) looking at him as he walked into the store. While Hash was inside the stavekée at

the SUV again. Ray was still looking at Haand talking to the other people inside the SUV.

! These facts are taken directly from the Supplemental Memorandum accomptaeyifigsouri Court of Appedls
decision in Watkins’ direct appeafee Resp'’t Ex. E. A state court’s determination of a factual issue made by a
State court shall be presumed to be correct. 28 U.2254e).

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/moedce/4:2012cv02400/124452/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2012cv02400/124452/20/
https://dockets.justia.com/

Hash again glanced at the SUV while he was in line, and saw that Ray wa®lsitiglat him.
When Hash exited the store, Ray began to talk to him as he walked to his truckHastegot
into his truck, he attempted to close the door, but Ray stepped in between the door and truck and
held the door open. Ray offered to sell Hash drugs, which Hash declined. Hash tried teeclose t
door whenRay pulled out a gun. Ray jammed the gun into Hash’s stortelthg Hash to give
him $100.00 or Ray would fire the gun. Hash gave Ray all the money he had, which was about
$120.00. Ray then got back irttee SUV.

Hash called the police. Upon Officer Sean Lipina’s arrival, Hash deddtileeSUV to
the office as a white Ford Expedition with license plate numberRKE. Hash described Ray
as being a black male; approximately five foot ten, one hundred and sixty taundesd and
seventy pounds; and wearing a blue shirt, black pants, and tattoos on his left forearm. About
three hours later, Sergeant Bryan McGynn stopped a white SUV matching thptaesof the
oneRay had occupied at the time of the robbery. Officer Lipina determined thah&akhed
Hash’s physical description of the man who robbed inal that the vehicle was also an exact
match for the description given by Hashhat same day, Hash viewed a physical-lipe which
consisted of Ray and three other similar looking inmates. Hash identifieé<Rthe robber,
claiming he wane hundregercentcertainof the identification Ray was charged with first
degree robbery and armed criminal actiqiResp’t Ex. B at 186.) A jury returned a guilty
verdict on both counts. (Resp’t Ex. B at 54, 5BRay received two 20 year concurrent seocésn
for both convictions. (Resp’'t Ex. B at 73-76.)
. Standard of Review

“The writ of habeas corpus stands as a safeguard against imprisonment bfetdase

violation of the law. Judges must be vigilant and independent in reviewing petitions ferith



a commitment that entails substantial judicial resourcesrington v. Richter, 562 U.S. 86, 91
(2011). “In general, if a convicted state criminal defendant can show a federa babdahat

his conviction rests upon a violation of the Federal Constitution, he may well obtaih @f wri
habeas corpus that requires argal, a new sentence, or releasdrevinov. Thaler, 133 S.Ct.
1911, 1917 (2013). The Anrfierrorism and Effective Death Penalty Act of 1996, 28 U.S.C.
§2254 (AEDPA) applies to all petitions for habeas relief filed by state priscafégr this
staute’s effective date of April 24, 199d.indh v. Murphy, 521 U.S. 320, 3289 (1997). In
conducting habeas review pursuant to 28 U.S.225}, a federal court is limited to deciding
whether a claim that was adjudicated on the merits in state cogdepliogs (ljesulted in a
decision that iscontrary to, or involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court, oe¢R)ted in a decision that was based on
an unreasonable determination of the facts in light of the evidence presefitedState court
proceeding. 28 U.S.C. 254(d). A determination of a factual issue made by a state court is
presumed to be correct unless the petitioner successfully rebuts the presumpboeathess

by clear and convincing evidence. 28 U.S.@%4(e)(1).

For purposes of 8254(d)(1), the phrase “clearly established federal law refers to the
holdings, as opposed to the dicta, of [the Supreme] Court’'s decisions as of the time of the
relevant state courtegision.” Lockyer v. Andrade, 538 U.S. 63, 712003). “In other words,
clearly established federal law unde2Z4(d)(1) is the governing legal principle or principles
set forth by the Supreme Court at the time the state court renders its decisioat”72. To
obtain habeas relief, a habeas petitioner must be able to point to the Supreme é€cedenpr
which he thinks the state courts acted contrary to or unreasonably applieitheit v. Norris,

459 F.3d 849, 853 (8th Cir. 2006).



A state court’s decision is “contrary to” clearly established Supreme Caaedgent “if
the state court either ‘applies a rule that contradicts the governing law seinf¢8bpreme
Court] cases’ or ‘confronts a set of facts that are materially indistimgoiis fran a decision of
[the] Court and nevertheless arrives at a result different from [the] precedepénry v.
Johnson, 532 U.S. 782, 792 (2001) (citingilliams v. Taylor, 529 U.S. 362, 465106 (2000)).
A state court decision is an unreasonable applicabib clearly established Supreme Court
precedent if it correctly identifies the governing legal rule but applies it somahly to the facts
of a particular prisoner’'s casdd. (citing Williams, 529 U.S. at 40408). “A federal habeas
court making the unreasonable application inquiry should ask whether the stats court
application of clearly established federal law was objectivatgasonable.”Penry, 532 U.S. at
793. “A state court decision involves ‘an unreasonable determination of the facts in ligat of
evidence presented in the state court proceedings,” 28 U.2Z54¢d)(2), only if it is shown
that the state court’'s presumptively correct factual findings do not enjoy supple record.”
Evanstad v. Carlson, 470 F.3d 777, 782 (8th Ci2006). A “readiness to attribute error is
inconsistent with the presumption that state courts know and follow the l&vaddford v.
Visciotti, 537 U.S. 19, 24 (2002). AEDPA's highly deferential standard demands that state court
decisions be given the benefit of the doulat.
IIl.  Discussion

Ray presentfive groundsfor relief.> Ray alleges three trial court errors. First, he states
that the trial court erred in denying his motion to suppress Hash'ef-wourt and iacourt
identifications. Ray lao contends that the Rule 29.pBstconviction motion court erred in
appointing independent counsel for three potential withesses, because it violateddiay

procesgight and his right to present a defense at his fmustviction evidentiary hearing. Ray

2 Raylists six grounds, but grounds two and six will be considered together.
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also asserts that tleule 29.15posteonviction motion court should have granted immuaty
the three witnesses® that they would taéy at the post-conviction evidentiary hearing.

Ray also assertab ineffective assistance of counsel claim®ay asserts that trial
counsel was ineffective fdailing to call three witnesses afalling to objectto and preserve for
review the use of peremptory strikes against three female persmns.

A. Trial Court Error (Grounds 1, 4, and 5)

1 Failureto Suppress Out of Court Identifications (Ground 1)

Petitioner’s first ground for relief states that the trial court erred in whggrhis motion
to suppress owdf-court identifications, bsause the identifications wenmenduly suggestive,
created a substantial likelihood of misidentification, were inherently unmeliabtl violated his
rights. The Supreme Court has recognized, “state and federal statutes and rokdyghvern
the adnmssibility of evidence, and juries are assigned the task of determininglitiality of the
evidence presented at trial Perry v. New Hampshire, 132 S.Ct. 716, 723 (2012)There is a
“due process check on the admission of eyewitness identificapphcable where police have
arranged suggestive circumstances leading the witness to identify a parpewon as the
perpetrator of a crime.Perry, 132 S.Ct. at 720Reliability is the “linchpin” in determining the
admissibility of identification testimonyManson v. Brathwaite, 432 U.S. 98, 114 (1977). The
factors to be considered in determining admissibility are the followingthé1ldpportunity of
the witness to view the criminal at the time of the crimetH@)witness’ degree of attention,
(3) the accuracy of his prior description of the criminal,tf®) level of certainty demonstrated at
the confrontation, and (%he time between the crime and the confrontatilmh. “Against these
factors is to be weighed the corrupting effect of thggestive identification itself.”ld. “The

existence of each factor is a factual determination to be made by the state court ... atheldis en



to the requisite presumption of correctnesBalmer v. Clarke, 408 F.3d 423, 4336 (8th Cir.
2005). “The admissibility of evidence in a state trial is a matter of state law,” arehbablief
will be granted only if the “state court’'s evidentiary ruling infringes uponspecific
constitutional protection or is so prejudicial that it amounts to a ldehdue process.”Palmer,
408 F.3d at 436.

In this case, Ray filed a motion to suppreesntification. Respt Ex. B. at 3334.) The
trial court took the motion with the case. Hash testified that when he was robbed, he haticed t
the robber hathttoos on his arm. (Resp’'t Ex. A at 17®#jter Hash left St. Louis, he received a
phone call from police. The police informed Hash that they had stopped theSkhitand
there was a gentlemanatchingthe description of the robber and he needed to ademify
him. (Resp’t Ex. A at 186, 205.) Hash returned to St. Louis and viewsd/sicalline-up.
(Resp’'t Ex.A at 18689, 2068) Hash selected Ray as the person who robbed him and stated he
was one hundred percent positive of the identificati®tesp’t Ex.A at 186-89)

Ray contends that the trial court erred in allowing Hash’s out of court and in court
identifications, because Officer Lipina gave Hash the impression that the mwhberesent in
the physical lineup when Hash had little to no independent basis for the identificafitne
Missouri Court of Appealslenied Ray’s appeal, stating that under state idewntifications are
not impermissibly suggestive because a witness knows a lineup includes a suspacthe
police believe the witness might identifgfResp’t Ex. E at %.) The court of appeals found that
it is implicit that the lineup may include the person police suspect as the perpetrator of the
crime. The state court also found that only imgvtwo men in the lineup with tatbs was not
unduly suggestive, because courts only require reasonable efforts by policd physically

similar participats for a photographic lineup. (Resp’'t Ex. E at 6.)



Based on a review of thevidenceregarding the identification, the Court wileny relief
on this claim.“A lineup is not made unnecessarily suggestive due to the number-stispacts
in a lineup or because the nsuspects are different from a suspect in physical appearance or
attire.” Collinsv. Bowersox, No. 4:04CV-1194 RWS, 2007 WL 2231040 at *10 (E.D. Mo. Jul.
31, 2007). “A police station is not a theatrical casting office, and all that is r@qgsithat a
reasonable effort is made to find physically similar participantd.” Ray has failed torpvide
evidence that the nesuspects in the linep where so physically dissimilar that the physical
line-up was unduly suggestive.

Even assuming that the |t was unduly suggestivihe physical lineup identification
did not result in a substantikelihood of misidentification.U.S v. Johnson, 56 F.3d 947, 954
(8th Cir. 1995) (even assuming procedure was impermissibly suggestive becaimsepetas
the only person in lineup in jail uniform; based on totality of circumstances, lineupdprese
did not result in substantial likelihood of misrepresentation). In this caseakt@aaors lend to
the reliability of the lineup identification, which ighe linchpn in determining admissibility.
First, HashobservedRay at a very close distandering the robbery. Second, Hash was able to
provide accurate details about Ray’s clothing, observedRiimahad tattoos, and gave the police
a correctdescription of the SUV’s license plate number. Third, Hash was very confident in his
identification. Fnally, the time between the robbery and the identification was a few hours.
Officer Lipina’s indication that Hash had selected the suspect had no beariktashrs
identification of Ray, because Lipina’s affirmation did not occur until aftehHesl sedcted
Ray as the person who robbed him.

Based on the foregoing, the Court finds th@ state appellate court’s findings and

conclusions were not contrary to, nor do they involve an unreasonable application of clearly



established federal law as determidgdthe Supreme Court of the United States, nor did they
result in a decision that was based on an unreasonable determination of tire lfiglstsof the
evidence presented in the state court proceedings regarding the physiogl dné subsequent
identfication of Rayat trial.

2. Grounds4 and 5

Ray asserts two claims regarding his Rule 29.15-qgmstiction proceedings. He
contends that the trial court erred in appointing counsel to advise his three gitapdsthe
court should have granted “use immunity” to the witnesses after they asderted-ifth
Amendment right not to testifyRespondent contendlsat Ray’s claimsare not cognizable on
federal review.

Ray presented these claims to the Missouri Court of Appeals in his pradsemended
appeals of the denial of his Rule 29.15 motionhe Tappellate court declined to review the
claims, because the claims were not raised in thegoostction motion presented to the Rule
29.15 motion court. “An infirmity in state postconviction proceedings does not raise a
constitutional issue cognizabin a federal habeas petitionGee v. Groose, 110 F.3d 1346,
135152 (8th Cir. 1997) (quotingolly v. Gammon, 28 F.3d 51, 54 (8th Cir. 1994)). There is no
constitutional right to state pesbnviction proceedings, as such irregularities these
proceedings do not rise to the level of a constitutional violatiéennsylvania v. Finley, 481
U.S. 551, 557 (1987Williams v. Missouri, 640 F.2d 140, 1434 (8th Cir. 1981). Therefore,
Ray’s claims in Grounds 4 and 5 are not cognizable in this federal habeas pé&itemif the

Court could review Ray’s claims, these claims lack merit as discussed below.



a. Appointment of Counsel for Witnesses (Ground 4)

Ray contends that the trial court erred in appointing counsel for three seisne&nthony
Doll, Jarvis Smith, and Emmanuel Harrison at his Rule 2%d$8tconviction evidentiary
hearing. Doll, Smith, and Harrison wer@legedlyin the car with Ray at the time of the robbery.
Smith is Ray’s brotherRay’s initial postconviction counsel subpoaed the three witnesses to
testify & the Rule 29.15evidentiary hearing.Although it is not in the transcript of tHeule
29.15evidentiary hearing, thstate’s attornewotified the court of possible setficrimination by
the three witnesses who Ragtified were in the SUV with him on the day of the robbérkie
Rule 29.15motion court appointed one attorney who spoke to all three witnesses. The
witnessesappointedattorney represented to the court that Doll, Smith, and Harrison wished to
assertlteir Fifth Amendment right against saficrimination. The state’s attorney stipulated, at
posteonviction counsel’s suggestion, that all three withesses would assert thairunglet the
Fifth Amendment. Without further inquiry, the pasinviction motion court released the
witnesses from testifying.

Ray contends that the state committed misconduct in raising the issue of poténtial se
incrimination. Ray also contendshat appointing counsel for these three witnesses caused a
manifest injustice and miscarriage of justice, because the appointihentinsel denied his
rights to due process of law and to present a defense. In his habeas petjtioas Reluded an
affidavit from Jarvis Smith stating that appointed counsel told him that if he testified)uid
be “falsely accused as an accessory to the crime and be placed behind bars with Danyién T. Ra

[Doc. 5 at 15-16.]



“The SelfIncrimination Clause of the FiftAmendment guarantees that no person shall
be compelled in any criminal case to be a witness against hima#iftirow v. Williams, 507
U.S. 680, 688 (1993). *“Nothing in the Fifth Amendment, or in any other constitutional
provision, provides a means for overcoming this privilege once a potential withess has invoked
it.” U.S v. Blaylock, 421 F.3d 758, 770 (8th Cir. 2005) (citikigited Sates v. Moussaoui, 382
F.3d 453, 466 (4th Cir. 2003)). Ray’s Sixth Amendment right to compulsory process does not
include the right to compel any of the witnesses to waive his or her Fifth Amendnvdegpr
against seincrimination. Blaylock, 421 F.3d at 770. “[W]hen a defendant’s Sixth Amendment
rights and a witness’s Fifth Amendment rights collide, an accused’s right foutsory process
must give way to the witness’s Fifth Amendment privilege not to give testimony thét teod
to incriminate him.” Culkin v. Purkett, 45 F.3d 1229, 1233 (8th Cir. 1995).

In this case, Ray has not alleged that the trial cautthe state’s attorney threatened or
intimidated Doll, Smith, or Harrisgrwhich would be clearly inappropriatdkay alleges that the
state’s attorney should not have raised the issue of potentiah@@thination and the court
should not have appointedunsel to advise the witnesses of their Fifth Amendment right not to
incriminate themselvesMissouri Supreme Court Rule 4.3 states that a lawyer “shall not give
advice to an unrepresented person, other tharadvice to secure counsel.” The Missouri
Supreme Court has also found that prosas have a duty to request the court advise a withess
of his right against selfhcrimination. See Sate v. Grays, 856 S.W.2d 87, 91 (Mo. Ct. App.
1993) (citingSate v. Miller, 485 S.W.2d 435, 441 (Mo. 1972) (Missouri Supreme Court found
prosecutorial duty to ensure witness was aware of his rights). “Althougmeswitay freely
invoke his privilege against selicrimination even at the expense of the defendant’s right to

present a defense, the government carsubstantially interfere with a defense witness’s
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decision to testify.”United Sates. v. Pablo, 696F.3d 1280, 1295 (10th Cir. 2012) (citikinited
Sates v. Serrano, 406 F.3d 1208, 1214 (10th Cir. 2005)). “Whether substantial government
interference occurred is a factual determinatioklhited States v. True, 179 F.3d 1087, 1090
(8th Cir. 1999).

Ray has not provided any legal authohtyding thata state’s attornegannot inform the
court that an unrepsented witness’s testimony may implicate the witness’s Fifth Amendment
right against selincrimination. To thecontrary, the state’s attornésadan obligation to do so.

As stated above, Ray’'s Sixth Amendment right to present his defense muso\agldther’s
Fifth Amendment right against setfcrimination. No federal constitutional violation is found
based solely on a state’s attorney informing the court that a witness’s tgstimagnmplicate
the witness’$=ifth Amendment rights.

Next, the trialcourt’s appointment of counsel cannot be considered impropé&kiebb v.
Texas, the Supreme Court held that a defendanthSAmerdmert rights were violated when a
trial judge gave a lengthy admonition to a defense witness about lying and/ peuthad failed
to provide the same admonition to any of the prosecution witne¥sesh v. Texas, 409 U.S.

95, 97 (1972). IWWebb, the trial judge “implied that he expected the witness to lie, and went on
to assure him that if he lied, he would be prosecatad! probably convicted for perjury, the
sentence for that conviction would be added on to his present sentence, and that the relsult woul
be to impair his chances for paroldd. Not surprisingly, the witness was so intimidated that he
refused to tedly. Id. The Supreme Court held that the trial judge’s “threatening remarks,”
effectively “drove that witness off the standltl. No such conduct occurred in this case. The
record does not even indicate that the judge spoke directly to the with®sgebas not alleged

any federal constitutional violation in tiRule 29.150stconviction motion court’s appointment
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of counsel for his witnessesee Graham v. Symmes, No. 162404 JNE/JJK, 2011 WL 2693659

at *7-14 (D. Minn. May 19, 2011) (decision by trial court not to compel witnesses or their
attorneys to explain how their testimony would incriminate the witness did not violate
petitioner’s right to present a defensé&gylor v. Cain, 649 F.Supp.2d 460, 4824 (E.D. La.
2009) (the prosecutor’'s actiortd informing witnesses of Fifth Amendment implication in
testimony and court’s appointment of counsel to represent them was proper).

Finally, the Smith’s affidavitdoes not affect the Court’s findingsSmith’s affidavit
alleges no wrongdoing on the part of thateor the Court. Smith’s affidavit asserts that
appointed counsel advised him not to testify, because he would be “falsely” acesused a
accessory to the crime and placed behind bars. [Dat.1%16.] Notwithstanding Smith’s
characterization of appointed counsel's advice, this affidavit does not supjarhagainst the
stateor the court that would be reviewable in Ray’s habeas petition.

b. Failureto Offer Witnesses Immunity (Ground 5)

Ray also asserts that the trial court should have grdddd Smith, or Harrisorfuse
immunity” so that theyould testify on his behalf. In Missouri, neither prosecutors nor judges
haveinherentpower to grant immunity.Sate v. Culkin, 791 S.W.2d 803, 815 (Mo. Ct. App.
1990). The power to grant immunity comes from the legislatui@. Missouri statutory law
allows a judge to compel a witness to testify and produce evidence only upon the lapipaova
verified application for witnessmmunity from the prosecuting attorney. Mo. Rev. Stat.
8§ 491.205.2. Because the trial court carsatsponte grant immunity to a witness or require the
prosecuting attorney to grant immunity, Ray’s claim in ground 5 fails as ar roblasv.

Based on the foregoing, the Court finds that grounds 4 and 5 are not cognizable on

federal habeas review and the state appellate court’s findings and conclusiensowcontrary
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to, nor do they involve an unreasonable application of clearly established fémerals
determined by the Supreme Court of the United States, nor did they result in a deeisieast
based on an unreasonable determination of the facts in light of the evidence presentddta the s
court proceedings regardiigay’s Sixth Amendment right Even if the Court could review
these claims, the claims lack meritherefore, the Court will deny relief on grounds 4 and 5.

B. I neffective Assistance of Counsel Claims (Grounds 2, 3, and 6)

Ray presents two ineffective assistance of counsel claims. Ray asdettislticaunsel
was ineffective for failing to call three witnesses who were with him at the gassaaticfailed
to preserve for appellate review the prosecutor’s discriminatory yseredptorystrikes based
on gender.“The Sixth Amendment recognizes the right to the assistance of counaekbeat
envisions counsel's playing a role that is critical to the ability of the adxal system to
produce just results."Strickland v. Washington, 466 U.S. 668, 6888 (1984). “An accused is
entitled to be assisted by an attorney, whether retained or appointed who plays tleeeskary
to ensure that the trial is fair.1d. To succeed in a claim “that counsel's assistance was so
defective as to require reversal of a conviction,” a petitioner must ebtgh)ithat the trial
counsel's performance fell below an objective standard of reasonablenes?) #mat ¢his
deficient performance prejudiced the Petitioner’s defeSseckland, 466 U.S. at 687-88.

The “performance” component oftrickland requires a showing that “counsel’s
representation fell below an objective standard of reasonablerf@sskliand, 466 U.S. at 688.
To satisfy this prong, a petitioner must first identiie specific acts or omissions of counsel that
are alleged not to have been the result of reasonable professional juddctheait690. The
court must then examine the totality of the circumstances in order to determinemwtie¢h

identified acts obmissions were outside the wide range of professionally competent assistanc
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Id. In making this determination, the court should recognize that trial counseroadly
presumed to have rendered adequate assistance and made all significantsdadiseaxercise

of reasonable professional judgmentd. “Miscues and omissions are inevitable in any case
and there is no such thing as a perfect trid\iédearis v. U.S, 469 F.Supp.779, 785 (D.S.D.
2006).

To satisfy the “prejudice” component &frickland, a petitioner “must show that there is
a reasonable probability that, but for counsel’s unprofessional errors, theofakel{proceeding
would have been different.”"Srickland, 466 U.S. at 694. Such “reasonable probability is a
probability sufficient to undermine confidence in the outcom&l! In determining whether
prejudice exists, “a court hearing an ineffectiveness claim must consider thty twftathe
evidence before the judge or jury.ld. at 695. Further, the court “should presurabsent
challenge to the judgment on grounds of evidentiary insufficiency, thatidige and jury acted
according to the law.’ld. at 694.

It is important to note that “there is no reason for a court deciding an ineffective
assistance claim to approacle tiiwo-pronged] inquiry in [a preletermined] order or even to
address both components of the inquiry if the defendant makes an insufficient showing on one.”
Strickland, 466 U.S. at 697. It is unnecessary, therefore, to prove that counsel’s perforetlance f
below an objective standard of reasonableness before determining the presabsence of
resulting prejudice.

1 Failureto Call Witnesses (Grounds 2 and 6)

In the first claim of ineffective assistance of counsel, Ray asserts that tmedetdaied

to investigate and call as witnesses Doll, Smith, and Harrison. Ray cotitahtiseir testimony

would have provided a viable defense that he did not commit the charged offenses and but for
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trial counsel’s ineffectiveness, there was a reasonablealpiity that the trial result would have
been different.

At his sentencing, Rayestified that he gave trial counsel the names of all of the
witnesses that could help him at trial and named two witneBs#isand Harrison.(Resp't Ex.

A at 32021.) Trial counsel told the court that his investigator made every effort to try and
contact the witnesses and discuss the case with tliBesp’t Ex. A at 3224.) At the Rule
29.15 postonviction hearing, Ray and his trial counsel testified. Ray testtigdhetold his
counsel that he wanted Doll, Smith, and Harrison to testify on his behalf at trial, é¢loays
were with him on the night of the robberyResp’'t Ex. F at J Ray testified that his trial
counsel told him that Doll was not credible, because he would testify that Rayeeaing the
same color Tshirt that the victim stated that eas wearing (Resp’t Ex. F at &®.) Ray also
testified that he gave his counsel the adé®asd phone numbgfor Smith and Harrison, but
counsel informed him that his caseload was overloaded so the investigator couldiiblgedfa
them. (Resp’t Ex. F at 940.) Ray’s trial counsel testified that his investigator had a telephone
interview with Harrisorand maybeSmith, but he did not call them as witnesses. (Resp’t Ex. F
at 1921.)

The Rule 29.15 motion court denied RaRsle 29.15 postconviction motion and the
Missouri Court of Appeals affirmed. (Resp’t Ex. G at38 J.)The court of appeals stated that
Ray failed to prove that trial counsel’s decision to forgo calling Doll, Smith, @ndsdn did not
conform to the degree of skill and diligence of a reasonably competent att@Resp’t Ex. J at
5.) The court of appealnoted that Ray did not meet his burden to show that the vaswessld
have testified at trial, especially in light of the fact that all three witnesseseidvbkir Fifth

Amendment rights and did not testify at the Rule 29.15 hearing. (Ex. J. athg.)court of
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appeals also noted that Ray could not prove that the withesses would have providdd a via
defense, because Ray testified that he was at the gas station at the timelifeiheanod offered
Hash drugs. Hash testified that Ray, the person who offered him drugs, then robbed $fim. Ha
also provided the police with the correct license plate number of the SUV andfiedeRayin a
line-up.

Trial counsel’s failure to call witnesses is presumed to be reasonabletraiglgy.
“Decisions reléing to witness selection are normally left to counsel’s judgment and this
judgment [should not] be second guessed on hindsightlliams v. Armontrout, 912 F.2d 924,

934 (8th Cir. 1990). An attorney’s decision not to interview or call a particulaesgitmust be
viewed from the perspective of counsel at the time the decision was d&le. Williams, 562
F.3d 938, 941 (8th Cir. 2009). “To establish prejudice from counsel’s failure to investigate a
potential witness, a petitioner must show that whtmess would have testified and that their
testimony probably would have changed the outcome of the tft’s v. Weber, 259 F.3d 969,
974 (8th Cir. 2001). “In conducting this analysis, [the Court considersih€lgredibility of all
witnesses, iduding the likely impeachment of the uncalled defense withesseake(®)terplay
of the uncalled witnesses with the actual defense witnesses called; dne $8ength of the
evidence actually presented by the prosecutidinl.” There is no prejudice, factoring in the
uncalled witnesses, the government’s case remains overwhelmamgstrong v. Kemna, 590
F.3d 592, 605 (8th Cir. 2010).

The Court finds that the state court’s decision findings and conclusions were notycontrar
to, nor do they involvean unreasonable application of clearly established federal law as
determined by the Supreme Court of the United States, nor did they result in a deeisiwast

based on an unreasonable determination of the facts in light of the evidence presentsthta th
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court proceedings regardirte failure to call witnessesTrial counsel’s decision not to call
witnesses who could also be implicated in the robbery was reasonabledtedyst Ray cannot
show that the witnesses would have waived their Fifth Amendment rights afiédesti his
behalf at trial. The witnesses all exercised their right not to testify on his lzhaké Rule
29.15 hearing. Further, Ray cannot show prejudieeen if the witnesses testified that Ray did
not rob Hash, the gevnment’s case is overwhelming. Rigtified that he was at the gas
stdion at the time of the robbegnd offered Hash drugs. A few hours after the roblddagh
identified Rayas the robbemnd accurately identified the car Ray wasing in during the
robbery. Therefore, the Court will deny relief on this claim.

2. Failureto Object and Preserve Issuefor Appeal (Ground 3)

Finally, Ray states that trial counsel was ineffective H failure to objectto and
preserve for appeal the peasitioris discriminatoryperemptorystrikes based on gender. The
Respondent contends that this claim is procedurally defaattegdacks merit

“Failure to raise a claim on appeal reduces the finality of appellate proceeatkpgses
the appellate catiof an opportunity to review trial error, and undercuts the State’s ability to
enforce its procedural rules.Murray v. Carrier, 477 U.S. 478, 491 (1986). “In all cases in
which a state prisoner has defaulted his federal claims in state court pucsaarihdependent
and adequate state procedural rule, federal habeas review is b&oéarian v. Thompson, 501
U.S. 722, 750 (1991). To overcome the default, a defendant must demonstrate either cause and
actual prejudice as a result of the alleged violation of federal law, or demertsaias failure to
consider the claims will result in a fundamental miscarriage of jusGioeeman, 501 U.S. 722 at

750.
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To show cause for the default, defendant must demonstrate that some objeative fact
external tothe defense impeded counsel’s efforts to comply with the State’s procedural rule
Murray, 477 U.S.at 488. For example, a defendant could demonstrate that the factual or legal
basis for a claim was not reasonably available to counsel or some interfieyerfteials made
compliance impracticabldd at 488. While ineffective assistance of counsel constitutes cause
for a procedural default, the exhaustion doctrine generally requires thegfteciive assistance
claim be presented to the state courtaragndependent claim before it may be used to establish
cause of a procedural default in federal habeas proceedohgs.489. An ineffective assistance
of counsel claim asserted as cause for the procedural default of anothercataitself be
procelurally defaulted. Edwards v. Carpenter, 529 U.S. 446, 453 (2000). This procedural
default may be excused if the prisoner can then satisfy the-aadgeejudice standard with
respect to that clainid.

Section 2254(i) provides that “the ineffectiveness or incompetence of counsel during
Federal or State collateral pasinviction proceedings shall not be a ground for relief in a
proceeding arising under section 2254.” 28 U.S.@2%4(i)). The Supreme Court has
recognized a limited exception to thiseruln Martinez v. Ryan, the Supreme Court held:

Where under state law, claims of ineffective assistance of
trial counsel must be raised in an intiaview collateral
proceeding, a procedural default will not bar a federal habeas
court from hearing asubstantial claim of ineffective
assistance at trial, if in the initial review collateral
proceeding, there was no counsel or counsel in that
proceeding was ineffective.
Martinez v. Ryan, 132 S.Ct. 1309, 1320 (2012). The Eighth Circuit has heldMistinez does

not stand for the proposition that the failure to preserve claims on appeal fromcarmostion

proceeding can constitute cauggnold v. Dormire, 675 F.3d1082, 108718th Cir. 2012)citing
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Martinez, 132 S.Ct. at 1320) (holding does not concern attorney errors in other kinds of
proceedings, including appeals from initraltiew collateral proceedings).

In this case, Ray’s discriminatoperemptorystrikes claim is defaultedAt the outset,
the venirepersons mentioned by Ray were stricken for cause, the strikes wpesenaptory
strikes. Ray’s counsel did not object to the strik@scauseat trial. Moreover, Ray did not
presenta claim of ineffective assistance toifal counsel for failure to object to the prosecutor’'s
strikes forcausen the appeal of the denial of his Rule 29.15 post-conviction motion.

Further, the undersigned finds that Ray has not established cause and prejaxiicese
the default. Ray states that he received ineffective assistang@abfpostconvicion counsel,
which should excuse default of his claims. But, initial gmmstviction counsel included these
claims in the amended Rule 29.15 motiorfResp’t Ex. G at 23). Evidence regarding the jury
strikes was also presented at the Rule 29.15 evatgritearing. (Resp’'t Ex. F atl1®8, 2125.)
Ray’s appellate postonviction counsel did nahcludethe claimin the postconviction appeal
to the Missouri Court of Appeals.The failure to preserve claims on appeal from a-post
conviction proceeding caot constitute causéor default. See Arnold v. Dormire, 675 F.3d
1082, 10878th Cir. 2012)citing Martinez, 132 S.Ct. at 1320). Therefore, Ray’s default cannot
be excused.

Even if Ray’'s claims were not defaulted, the undersigned finds that Blayis lacks
merit. “[The] proper test for exclusion of a juror for cause is whether the juror's viewsdw
prevent or substantially impair the performance of his duties as a juror irdaccerwith his

instructions and his oath.” Swveet v. Delo, 125 F.3d 1144, 1156 (8th Cir. 1997) (citing

3 Initial postconviction counsel icorporated Ray’s original 29.15 motion including his claims reggrtie jury
strikes into the amended Rule 29.15 motion. (Resp't Ex. G at 23.)
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Wainwright v. Witt, 469 U.S. 412, 424 (1985)). Deference must be given to the trial judge who
sees and hears the jurafainwright, 469 U.S. at 426.

Ray claims that three venirepersdfisnberly Wilkens, Melisa Cook, and Sara Martin
were stricken based solely on genddduring jury selection, Wilkens stated that due to her
cousin’s conviction, she could not be fair to both sides, she would follow her own heart instead
of the court’s instructions, includinggarding the elements of the offense. (Tr-186 2930,

37, 40.) The state struck Wilkens for cause and Ray’'s counsel did not ofifesp’t Ex. at
130.) At the Rule 29.15 evidentiary hearing, trial coutesstifiedthat the state had grounds to
strike Wilkins for cause. (Resp’t Ex. F at.2®uring jury selection, Cook stated that she would
not want to decide a case “based off of testimony.” (Resp’'t Ex. A-4241The state struck
Cook for cause and Ray’s counsel did not object. (RespAEat 130.) At the Rule 29.15
evidentiary hearing, trial counstdstified that the state had grounds to strike Cook for cause.
(Resp’t Ex. F at 224.) During jury selection, Martirstated that she would have difficulty
assessing conflicting informatiom@ determining credibility, she would hold the state to a lesser
standard, and that she could not be fair to both sides due to the type of charges involved. (Tr. 50-
52, 63, 99.) The state struckartin for cause and Ray’s counsel did not object. (Rdsp’tat
130.) At the Rule 29.15 evidentiary hearing, trial courtsstifiedthat the state had grounds to
strike Martinfor cause. (Resp't Ex. F @4-25.) Based on the foregoing, the Court finds that
Ray has not shown any constitutional error in the strikes for cause. Further, Raptha
demonstrated that he was prejudiced by the strikes of these three venirepersoeforel hiee

Court will deny relief on ground 3.
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V.  Conclusion

Based on the foregoing, the Court finds tRay's request for rigef pursuant to 28 U.S.C.
82254 should be denied. Further, becat®s has made no showing of a denial of a
constitutional right, the Court will not issue a certificate of appealabilige 28 U.S.C.
§2253(c)(2);Tiedeman v. Benson, 122 F.3d 518, 522 (8th Cir. 1997).

Accordingly,

IT ISHEREBY ORDERED that the Petition for Writ of Habeas Corpus pursuant to 28
U.S.C. § 2254 iDENIED. [Docs. 1 and 5]

IT ISFURTHER ORDERED that a separate judgment will be entered this same date.

IT ISFURTHER ORDERED that, for the reasons stated herein, any motioBdayien
Rayfor a Certificate of Appealability will bBBENIED.

Dated this23rd day of March 2016.

/s/ Nannette A. Baker
NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE

* There are twdPetitions because Ray'’s original Petition [Doc. 1] was not signed. The Caletant Ray tsubmit
a signed copy of the Petition. [Doc. 3.] The signed copy of the Petitidocisment 5.
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