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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

CASEY HOLLINS, )
Petitioner, : )
VS. )) Case No. 4:13CV00039 ACL
IAN WALLACE, ))
Respondent. : )

MEMORANDUM AND ORDER

This matter is before the Court on the fati of Casey Hollins for a Writ of Habeas
Corpus under 28 U.S.§.2254.

I. Procedural History

Hollins is currently incarcerated at Southe@strectional Center in Charleston, Missouri,
pursuant to the Sentence and Judgment of theiCourt of the City of St. Louis, Missouri.
(Respt’s Ex. B at 94-97.)

The state charged Hollins witiwo counts of assault in tHest degree, two counts of
armed criminal action, and twcounts of unlawful use of a weapon for shooting at Tamara
Williams and injuring Lorenzo Phillips.ld. at 21-23. On June 2, 2009, a jury found Hollins
guilty of the three counts involg Williams, and not guilty of the three counts involving Phillips.

Id. at 83-88. The court sentenced Hollins to concurrent terms of twenty-five years’ imprisonment
for the assault in the first degree and atm&iminal action counts, and fifteen years’
imprisonment for the unlawful use of a weapon coutd. at 94-97.

Hollins raised two points on direct appeal of his convictions. (Respt’'s Ex. C.) In his first

point, Hollins argued that the trial court plainly erred and exceeded its jurisdiction in sentencing

Hollins to the Class A felony of assault in thetfidegree, in that the offense was charged as a
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Class B felony in the indictment and wa®msiitted to the jury as a Class B felonyd. at 8. In
his second point, Hollins argued that the toalirt erred in denying himotion for judgment of
acquittal at the close of all evidence oou@t | because the state failed to prove beyond a
reasonable doubt that Hollins intéed to shoot at Williams.d. at 9. The Missouri Court of
Appeals granted Hollins’s first point on appeal, holding that the trial court erred and exceeded its
jurisdiction in sentencing Hollins to the Classféony of assault in the first degree when the
offense was charged as a Class B felony in thetimgint and was submitted to the jury as a Class
B felony. (Respt's Ex. E at 2.) The court remahttethe trial court wittdirections to correct
the clerical error on the writtendgment, changing it to reflect tkdass B felony of assault in the
first degree. Id. at 3. The court denied Hollins’s second point on appeal and found that there was
sufficient evidence from which the jury could have found that Williams was Hollins’s intended
target. Id. at 4.

Hollins filed apro se motion for post-conviction reliainder Rule 29.15. (Respt’'s Ex. F
at 3-30.) After appointment of counsel, Hddlifled an amended posbnviction relief motion
and request for evidentiary hearing, in whichalieged the following ieffective assistance of
counsel claims: (1) trial counsehs ineffective for failing to oleict during the cross-examination
of Hollins when the prosecutor improperly askedlids about a prior arrest for assault in the
second degree that had not resulted in a convidi®rrial counsel was affective for failing to
object, or to move to strike, on hearsay @whfrontation Clause grounds, Tamara Williams’
testimony that she had heard rumors that Holad told others that if Hollins did not get the
person responsible for shooting him, he would get Williams; (3) trial counsel was ineffective for
failing to submit a lesser-included instruction on@tass C felony of assault in the second degree;
and (4) trial counsel was ineffective for failingdbject when the prosecutor elicited Tamara

Williams’ testimony that her neighbors had beeswgd by bullets allegedly fired by Hollindd.
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On September 20, 2011, the motion court dekielins’ amended motion and request for an
evidentiary hearing.ld. at 69-73.

Hollins raised the same claims on appeal from the denial of post-conviction relief that he
raised in his amended post-conviction motion.eqiR’'s Ex. G.) The Missouri Court of Appeals
affirmed the decision of the motion court. (Respt’s Ex. I.)

Hollins filed a Petition in the instant habeas action on January 7, 2013, raising the
following grounds for relief: (1) the evidence wasufficient to support his conviction of first
degree assault; (2) trial counsel was indffecfor failing to object to the state’s
cross-examination of him about a prior arrestdio assault chargeahdid not result in a
conviction; (3) trial counsel was ineffectiver fiailing to object on hearsay and Confrontation
Clause grounds when Williams stdtthat she had heard rumors that Hollins wanted to harm her;
(4) trial counsel was ineffective for failing to elof to Williams’ testimony that some of his shots
struck additional persons; and (5) trial coursdeuld have submitted an instruction on the
lesser-included offense of assault in the second degree. (Doc. 1.)

On January 11, 2013, Hollins filed a MotionAmend Petition (Doc. 5), in which he
requested leave to add the followitvgelve grounds for relief:

(A) Counsel failed to: investigate, im#ew, and call Offcer Kara Roberts,

(B) Officer Enoch Chambers, and

(C) Officer Burgoon;

(D) Counsel failed to: regsea lesser-included instrimn of Assault 2nd degree,

(E) investigate and depose Tamara Williams,

(F) object to hearsay testimony,

(G) call Enoch Chambers to impeach Williawith prior inconsistent statements,

(H) call Kara Roberts to impeach Tamara Williams’ prior inconsistent statements,
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(I) object to prosecutor’s questis of an uncharged assault;
(J) Prosecutor miscondudr@dy violation),
(K) Counsel failed to file a discovery motion, and

(L) failed to object to introduction déstimony not in evidence and uncharged
crimes.

Id. at 3. On April 15, 2013, Respondent filed aptese to Order to Show Cause, in which he
argued that Hollins’ Motion to Amend shoudé denied because Hollins’ claims lack
particularized facts, and eigbt the proposed claims are prdoeally defaulted. (Doc. 10.)
Respondent also argued tladltof Hollins’ claims raised in #horiginal Petition and the Motion to
Amend fail on their merits. The Court grantédllins’ Motion to Amend, but noted that the
Court was not finding that Hollins’ new grounds felief were timely, that they had not been
procedurally defaulted, or that they were meritorious. (Doc. 13.)

Il. Facts

The Court’s summary of the facts below is tak®m the decision of the Missouri Court of
Appeals on direct appeal(Respt’'s Ex. E at 1-2.)

On June 20, 2008, Hollins drove by the building where Tammy Williams (“Williams”)
lived, and shouted that he was “healed up”, thatg “time for war”, and that he was about to get
revenge. Hollins had been shot by a persordsigroutside Williams’ building earlier in the
month. About fifteen minutes after Hollins drove by Williams’ house shouting, Williams was
standing on her porch when she saw Hollins drivinghe street in front of her building in a
minivan with the driver’s side closest to theltimg. Williams could see a gun held partially out
the driver’s side window, and someone yellegeébdown. Then Williams heard between seven
and nine gunshots.

Lorenzo Phillips (“Phillips”) was standing netxt Williams’ car at the time the shots were
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fired and was struck in the foot by a bulleTwo other people were grazed by bullets.

Hollins was charged with Class B felony assauthe first degree, armed criminal action,
and Class B felony unlawful use of a weapon.

Hollins’ mother, Mariethia Henry (“Henry”) and Kimberly Poston (“Poston”) testified for
Hollins. They stated that on June 19, 2008lJirwand Henry were at the Wabash Valley
Correctional Center in Indiana where Hollinsbtirer was receiving a college degree. They
testified that Hollins stayed with Henry in Indauntil June 21, after which Hollins returned to St.

Louis.

[ll. Standard of Review
A federal cours power to grant a writ of habeasrpus is governed by 28 U.S.§.
2254(d), which provides:
(d) An application for a writ of habeasrpus on behalf of a person in custody
pursuant to the judgment of a State couatlsiot be granted ith respect to any
claim that was adjudicated on the meiitsState court proceedings unless the
adjudication of the claim-
(1) resulted in a decision thatas contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.
28 U.S.C§ 2254(d).
The Supreme Court construed Section 2254(d)Vihiams v. Taylor, 529 U.S. 362
(2000). With respect to ttfeontrary td language, a majority of theoGrt held that a state court
decision is contrary to cldgrestablished federal lafif the state courtraives at a conclusion

opposite to that reached by [the Supreme Court] on a question 'obtaiivthe state court

“decides a case differently than [the] Court basa set of materially indistinguishable fatts.
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Id. at 405. Under thtunreasonable applicatibprong of§ 2254(d)(1), a writ may issue‘ithe
state court identifies the correct goveigilegal rule from [the Supreme Cdsftcases but
unreasonably applies [the principle] tcetfacts of the partidar state prison& caseé. Id.
Thus,“a federal habeas court making thereasonable applicatiomquiry should ask whether
the state coud application of clearly establishéeideral law was objectively unreasonable.
Id. at 410. Although the Court failed to specifically defiftdjectively unreasonableijt
observed that‘an unreasonable application of fedelalv is different from an incorrect
application of federal law. Id. at 410.
IV. Procedural Default

Respondent contends that Hollins procedurddifaulted Grounds A, B, C, E, G, H, J,
and K by failing to raise these claims irs lmmended post-conviction motion. Hollins argues
that, if any of his claims are procedurally ddfad, they may be considered under the exception
articulated inrMartinezv. Ryan, 132 S.Ct. 1309 (2012). Hollins contends that he raised these
claims in higpro se post-conviction motion. (Doc. 5.)

To avoid defaulting on a claim, a petitiorseking federal habeas review must have
fairly presented the substance of the claim testhte courts, thereby affting the state courts a
fair opportunity to apply controlling legal paiples to the facts bearing on the clairiVemark
v. lowa, 322 F.3d 1018, 102Q1 (8th Cir. 2003) (internal qudtan marks and citations omitted)
(quotingAnderson v. Harless, 459 U.S. 4, 6 (1982) (per curiam) afwablerson v. Groose, 106
F.3d 242, 245 (8th Cir. 1997)). Specifically, astatisoner must fairly present each of his
claims in each appropriate state court besmeking federal habeas review of the claim.
Baldwin v. Reese, 541 U.S. 27, 29 (2004). A claim has béainy presented when a petitioner

has properly raised the same tedtgrounds and legal theoriestire state courts that he is
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attempting to raise in his federal petitioNVemark, 322 F.3d at 1021 (internal quotation marks
omitted) (quotingloubert v. Hopkins, 75 F.3d 1232, 1240 (8th Cir. 1996) Claims that are not
fairly presented to the state ctauare procedurally defaultedSeeid. at 1022.

Absent a showing of cause and prejudice orskarnriage of justice, a federal habeas court
may not reach the merits of a federal constitutional claim procedurally defaulted due to a
petitionets failure to follow applicable state rglén raising the claim in state courSawyer v.
Whitley, 505 U.S. 333, 3389 (1992). “Cause for a procedudafault exists where ‘something
external to the petitioner, something that cannotlyalre attributed to him[,]...” impeded [his]
efforts to comply with the State’s procedural ruleMaplesv. Thomas, 132 S.Ct. 912, 922
(2012) (alternations ioriginal) (quotingColeman v. Thompson, 501 U.S. 722, 753 (1991).

Claims of ineffective assistance of postiziction appellate coustcannot constitute
cause to excuse a defaulted clairnold v. Dormire, 675 F.3d 1082, 1087 (8th Cir. 2012) (“an
attorney's negligence in a postconviction proaeg does not establish cause”). However, the
United States Supreme Court has held that “figtpate assistance of counsel at initial-review
collateral proceedings may establish cause foisner's procedural default of a claim of
ineffective assistance at trial. Martinezv. Ryan, 132 S. Ct. 1309, 1315 (2012). To meet this
narrow exception for establishing cause, Hollimsst demonstrate that post-conviction counsel
was ineffective unddhe standards d@trickland. Therefore, “[tjo overcome the default, a
prisoner must also demonstrate that the underiyigifective-assistance-of-trial-counsel claim is
a substantial one, which is toyshat the prisoner must demarage that the claim has some
merit.” Martinez, 132 S. Ct. at 1318.

Hollins does not allege the factual basis of his claims in his Motion to Amend. Rather, he
merely alleges fragments, with no factual suppogxplanation as thow the alleged error
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prejudiced him. As will be discussed below, even when the Court considers the facts Hollins
alleged to support his claim in lpso se post-conviction motion, none of his claims are
substantial.

To establish an ineffective assistanceainsel claim, a petitioner must satisfy the
two-part test set forth itrickland. A habeas petitioner must shdis counsel’s performance
fell below professional standards and thatdefense suffered prejudice as a reste
Srickland, 466 U.S. at 694. In evaliilag the performance prong of tBeickland test, the basic
inquiry is “whether counsel’s assistance weasonable considering all the circumstancelsl”
at 688. Rather than second-guessing counaetisns with the benefit of hindsight, the
reviewing court must examine counsel®duct with a high dege of deference.ld. at 689.
Counsel’s performance was prejudidf “there is a reasonablegiability that, but for counsel’s
unprofessional errors, the result of greceeding would have been differentSherron v.

Norris, 69 F.3d 285, 290 (8th Cir. 1995) (quoti@gickland, 466 U.S. at 694).

The Court will now examine Hollins’ grounds fialief individually to determine whether
he has alleged sufficient cause to exduserocedural default.

a. Grounds A, B, C, G, and H

In Grounds A, B, C, G, and H, Hollins clairtisat trial counsel should have investigated
and called Officer Kara Roberts (Grounds A &t)dOfficer Enoch Chambers (Grounds B and
G), and Officer Burgoon (Ground C) to testifyoaib statements made by Williams and about the
crime scene.

Officer Roberts authored an Incident Reporiwhich she reported that Williams stated
that she was sitting on her front porch whea shserved Hollins start shooting. (Respt’s Ex. F
at 12.) Roberts noted that Williams then drappethe ground, and heard ten to twenty shots

fired. Id. Roberts indicated that Williams obsenkillips limping in front of her residence.
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Id. In hispro se post-conviction motion, Hollins argued that this report refutes Williams’ trial
testimony that she was shot at, and lists Williame @stim of property damage. (Respt's Ex. F
at 10.)

Officer Chambers authored a SupplemeRigport, in which he indicated that he
re-interviewed Williams. Id. at 18. Chambers reported thdilliams stated that she knew
Hollins and that Hollins believed Williams’ bfiiend was responsible for shooting him in a
previous shooting.ld. Chambers indicated that Williamsported that Hollins drove by her
residence thirty minutes prior to the shooting and bher he was going tolkher if he could not
get her boyfriend. Id. Chambers stated that Williams reported she was walking out of her
apartment with a friend when Hollins started shootind. Hollins argued in higro se
post-conviction motion that Williams’ statements to Chambers contradicted her trial testimony, in
which she testified she was stiamy on her porch when the shagfibegan. (Respt’'s Ex. F at
15.)

Officer Burgoon authored an Evidence heians Report, in which he listed the
evidence seized at the scenkd. at 21. Hollins argued in hgo se motion that Burgoon’s
testimony would show that the crime occuragdtreet level. (Bspt’'s Ex. F at 20.)

At trial, Williams testified that, on the day of the crime, Hollins drove by her residence
and shouted out that it was time for war and he ga@ng to get revenge. (Respt's Ex. A at 75.)
Williams testified that she did not know who Hollins believed had shot him in a previous
shooting. Id. Williams testified that fifteen to twenty minutes later, she was standing on her
front porch when Hollins drove by hersidence again and started shootingl at 77-80. She
stated that Phillips was shot and otherthmarea were grazed with a bulldd. at 82.

Defense counsel questioned Williams on cr@samination regarding her account of the

events, including her statements to polidel. at 83-126. Williams testified that she had spoken
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to multiple officers on the day of the incident, and that she did not remember the names of any of
the officers. Id. at 85-86. Defense counsel questioned Williams regarding statements she made
to police that were inconsistent with haalttestimony, including her statement to Officer
Chambers that Hollins believed that Willianlyfriend was responsible for the shootitdy at

87-88, 90-94), and her statement to police that Hollins was holding the gun with bothl taaids (
114-17). He also questioned Williams regardingfaiure to report to thefficers that two of

her neighbors had been grazed by a bullét. a¢ 83-86, 98-99, 109.)

The parties stipulated to themission of the photograptiet Officer Burgoon took and a
report on the evidence th@ftficer Burgoon seized.ld. at 131-32.

Trial counsel was not inefféige in failing to call OfficerdRoberts ,Officer Chambers, or
Officer Burgoon. The record reaks that defense counsel questioned Williams extensively on
cross-examination regarding inconsistent statésn@@ade to police. With regard to Officer
Burgoon, his photographs and report were admitteldllins cannot show that his trial would
have been different had defense counsel c#tiese officers to testify. Thus, Hollins has not
demonstrated that his post-cortioa counsel failed to raisesaibstantial clainof ineffective
assistance of trial counsel. Hollins is, therefarggble to establish “cause” for his procedural
default of Grounds A, B, C, G, or H.

b. Ground E
Hollins argues that trial coundalled to depose Williams. In hjgo se post-conviction
motion, Hollins argued that, if tli@ounsel had deposed Williams prior to trial, he could have
impeached her trial testimony and he would hasen prepared for her testimony that two other
people had been shot. (Respt's Ex. F at 23.)
As previously discussed, defense counsglgressively cross-examined Williams

regarding her inconsistent statements. febse counsel specifically questioned Williams
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regarding her failure to discloiee other two victims of the shootj to police. (Respt’s Ex. A at
83-86, 98-100, 109-10.) Hollins’ claim that Williamsuld have testified regarding the other
two victims during a deposition is speculativ&hus, Hollins is unable to demonstrate any
prejudice due to defense counsel’s failure fpode Williams. Hollins has not demonstrated that
his post-conviction counsel failed to raise a saigal claim of ineffective assistance of trial
counsel. Hollins is, therefore, unable to estabiimuse” for his procedural default of Ground E.

C. Ground J

In Ground J, Hollins alleges Brady violation. Because Hollins is not alleging an
ineffective assistance dfial counsel claimMartinez does not apply. This claim of trial error
should have been raised in Hollins’ direct appe@he ineffective assahce of direct appeal
counsel cannot serve as cause to excuse theltéfacause such ineffectiveness was not raised
in the state post-conviction proceedingSee Murray, 477 U.S. at 488-89.Thus, Ground J is
procedurally defaulted.

d. Ground K

In Ground K, Hollins alleges that trial counsailed to file a discovery motion. In his
pro se post-conviction motion, Hollins claimed thdtad counsel filed discovery motion, he
would have all of the crime scephotos and would have been pregghfor trial. (Respt’'s Ex. F
at 28.)

The record reveals that both original calremd Hollins on his own behalf filed requests
for discovery. (Respt’s Ex. B at 26-28, 52-53.) eHbate filed responses, which included all of
the police reports and na#fl counsel that he could makesargements to view the photographs
or receive copies of those photographs on disk.at 52-53.

Hollins’ claim that trial couns did not file a discoveryequest and was therefore not

prepared for trial is not supported by the recotdollins’ original attorney filed a discovery
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request and received discovery from the State. Trial counsel had obviously received and
reviewed this discovery, as he referred to thecpaleports and other evidence at trial. There is

no evidence that trial counsel wasprepared for trial. Trial couakwas not required to file an
additional, duplicative, discowe request. Thus, Hollins banot demonstrated that his
post-conviction counsel failed to raia substantial claim of ineffiéae assistance of trial counsel.
Hollins is, therefore, unable to establistatise” for his procedural default of Ground E.

Lastly, in order to assethe fundamental miscarriage of justice exception, a petitioner
must make a showing of actual innocence baseéd@n reliable evidence that he was innocent
of the crime of which he was convicted &orey v. Roper, 603 F.3d 507, 524 (8th Cir. 2010).
Hollins has made no such showing of actual innoeenAccordingly, Ground4, B, C, E, G, H,

J, and K remain procedurally defaulted.
V. Hollins’ Claims

The Court will discuss Hollins’ claims in tar  For the reasons discussed below, Hollins’
claims fail on their merits.
1. Ground One

In Ground One, Hollins argues that the evidemas insufficient to support his conviction
of first degree assault because there was no esgdefintent. Hollins states that his alibi
witnesses placed him in Indiana at the time efd¢hime and the physical evidence contradicted
the State’s sole witness. Hollins argues thajuhes question shows that the jury had difficulty
with this issue.

Hollins raised this claim in his direct appeal. The Missouri Court of Appeals held as
follows:

This Court reviews the sufficiency of the evidence in the light most

favorable to the finding of guilt. Satev. Belton, 153 S.W.3d 307, 309 (Mo. banc
2005). This Court makes all reasonablenafees in support of that finding and
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disregards all evidence and infeces contrary to the findingld. Evidence is
sufficient to support guilt ia reasonable inferencepports guilt evenf other
“equally valid” inferences do notSatev. Freeman, 269 S.W.3d 422, 424-25 &
n. 4 (Mo. banc 2008). The credibility ametight to be give to testimony is a
matter for the fact-finder to determineéate v. Crawford, 68 S.W.3d 406, 408
(Mo. banc 2002). The fact-finder may lesie all, some, or none of the testimony
of any witness. Id.

Defendant first argues that the jupyestion during deliberation shows that
there was insufficient evidence presentedhe jury. During deliberation, the
jury asked:

Does the wording in Count | mean the defendant
was trying to kill Tamara Williams or does it mean
he was randomly firing ith the intent to Kill
someone? Also if we find him not guilty of Count
I, can we still find him guilty?

The court responded that the jurydh@ be guided by the instructions
given.

However, the question of sufficiency arises before the case is even put to
the jury. Satev. Johnson, 316 S.W.3d 491, 498 (Mo. App. W.D. 2010). Rather,
sufficiency of evidence is a questionwhether or not a cashould have been
submitted to the jury.ld. Therefore, we do not find [Hollins]'s first sufficiency
argument persuasive.

[Hollins] next argues that becaubere was no evidence that a bullet came
near Williams, there was insufficient evidence that [Hollins] was aiming at
Williams. However, there was evidence that shots were fired near where
Williams was standing on the porch, and that Williams had heard [Hollins] make
statements about getting revenge. kemt Williams testified without objection,
that she had heard rumors that if [Hollidg]n't hurt the person who had shot him,
he was going to hurt Williams. We find that this is sufficient evidence from
which the jury could have found that Williams was [Hollins]’'s intended target.
Point denied.

(Respt’s Ex. E at 3-4.)

A federal court's review of a sufficiency thie evidence claim “is limited to determining
‘whether, after viewing the evidence irethight most favorable to the prosecutiany rational
trier of fact could have found the essential elements of the crime beyond a reasonable doubt.”
Gibbsv. Kemna, 192 F.3d 1173, 1175 (8th Cir. 1999) (quotiagksonv. Virginia, 443 U.S. 307,
319 (1979)) (emphasis in original):In applying this standard|t]he scope of our review...is

extremely limited...We must presume that the tokfact resolved all conflicting inferences in

the record in favor of the state, and we must defer to that resoluti@eXton v. Kemna, 278
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F.3d 808, 814 (8th Cir. 2002) (quotitjller v. Leapley, 34 F.3d 582, 585 (8th Cir. 1994)).

Section 565.050 of the Missouri Revised Stduirovides that “[gherson commits the
crime of assault in the first degree if he attempts to kill or knowingly causes or attempts to cause
serious physical injury to anothgerson.” “A person acts knomgly with respect to his conduct
when he is aware that his conduct is pcadly certain to case that result.” Sate v. McKinney,
253 S.W.3d 110, 114 (Mo. Ct. App. 2008) (citing MeviStat. § 562.016.3(2)). This mental
state “may be based upon circumstantial eva or inferred from surrounding factsld.;
Mosby v. Sate, 236 S.W.3d 670, 677 (Mo. Ct. App. 2007). €8k surrounding facts may include
“conduct that would tend to causeatte or serious physical injury."Mosby, 236 S.W.3d at 677.

Williams testified that Hollins fired “seven tone” shots in the direction of her house,
striking Phillips, who was standing e side of Williams’ vehicle.ld. at 80. Williams stated
that the window was rolled down on the veaitlollins was driving, and she had no difficulty
seeing Hollins’ face. ld. at 79. Williams further testified & Hollins had expressed his desire
to get revenge immediatepyior to the shooting.ld. at 75. The jury obviously found Hollins’
alibi witnesses not to be credible. The quesfrom the jury andrey evidence not supporting
the verdict are irrelevant when determigihe sufficiency of the evidence. Undackson, after
viewing the evidence in the light most favoratdehe state, any rational juror could have found
that Hollins knowingly attempted to causeiges physical injury to Williams. The
determination of the state court was not conttajyor did it involve an unreasonable application
of, clearly established federal law. Furthée state court’s decisiomas not unreasonable in
light of the evidence presented duringltr Thus, Ground One will be denied.
2. Ground Two

In Ground Two, Hollins argues that trial coehshould have objected to the State’s

cross-examination of him about a prior arrestdio assault chargeahdid not result in a
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conviction.

During Hollins’ re-direct examination, Hollinsgi#fied that he had nothing violent in his
criminal history. (Respt's Ex. A at 183.Dn re-cross examination, the State asked, without
objection, if Hollins remembered being charge&inLouis County with the felony of second
degree assaultld. at 183. Hollins testified that he wasacged with second deee assault, but
“it was dismissed. It was the wrong persond. On further redirect, Hollins again stated that
the second degree assault charge was disnmiesedise the State had charged “the wrong guy.”
Id. at 184.

Hollins raised this claim in his amended post-conviction motion, and in his appeal from
the denial of post-convictiorelief. The Missouri Court oAppeals held as follows:

We cannot conclude, based upon the métioat counsel was ineffective

for failing to object to the prosecutsrguestioning of the prior second-degree

assault charge. Such an objection widulive been non-meritorious because the

evidence of the prior charge wouldviedbeen admissible to impeach Hollins’

statement that he did not have anythinigplent” in his history. Moreover, even

if counsel could be considered ineffective for failing to object to the prosecutor’'s

guestioning, Hollins did not suffer prejudifrem trial counsel’s alleged failure.

Counsel clarified the charge had been dismissed because Hollins was not the

individual who committed the crimand therefore, Hollins cannot show a

reasonable probability that but for counsalieged error, the outcome of the trial

would have been different. Thus, thetimao court did not clearly err in denying

Hollins’ request for post-conviction reli@fithout an evidentiary hearing.

(Respt’'s Ex. | at 5.)

The decision of the state appellate covats neither contraryp, nor an unreasonable
application of, clearly established federal laWhe court found that, undstate evidentiary law,
evidence of Hollins’ prior assault charge was amble. To the extent Hollins is claiming that
the state appellate court incottlg@pplied state evidentiary lawhe claim is not cognizable.

See Estelle v. McGuire, 502 U.S. 62, 68 (1991) (“[F]ederal hets corpus relief does not lie for

errors of state law”).
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According to Eighth Circuit precedent, counsel is not ineffective utdiekland for
failing to raise a claim for which getitioner could not obtain reliefSee, e.g., Burton v.
Dormire, 295 F.3d 839, 846 (8th Cir. 2002) (counsel neffactive for failing to raise recantation
where petitioner could not have obtaimetief had counsel raised the issu@)ubbsv. Delo, 948
F.2d 1459, 1464 (8th Cir. 1991) (counsel not ineffector failing to argue a meritless issue).
The state appellate court’s finding that counsa$ not ineffective for making a meritless

objection is consistent with fedefalv. Thus, Ground Two will be denied.

3. Ground Three

In Ground Three, Hollins argues that triabosel was ineffective for failing to object
when Williams testified regarding rumors she had heard about Hollins on hearsay and
Confrontation Clause grounds.

The following colloquy occurred on cross-examination:

[Defense Counsel]: So there is nasen [Hollins] wanted to shoot you?

[Williams]: Not if I'm hearing rumors previous before the shooting.

[Defense Counsel]: Not if I'm hearing rumsoprevious to the shooting. What is
that the answer to? What question?

[Williams]: You just said why would he wat shoot at me if me and him didn’t
have any bad blood before the shooting.

[Defense Counsel]: And your answer wad if I'm hearing rumors prior to—

[Williams]: Because before then | heard rumors that if he didn’t get who he
thought shot him, he was going to get me.

[Defense Counsel]: So you didn’t actuallyan¢hat from Casey Hollins. That's
something you heard out in the neighborhood?

[Williams]: Yes, sir.

[Defense Counsel]: Okay. And so then yeould have wanted to tell that to the
police?
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(Respt’'s Ex. A at 89-90.) Defense counsalmeed to this allegkrumor later during
cross-examination, and again asked Williams fwiieshe reported this rumor to the policiel.

at 100. During closing argument, defense cousisegéd that Williams falsely accused Hollins
of the shooting to protect her boyfriendd. at 210. Counsel argued that Williams’ boyfriend
had previously shot Hollins, and Williams sought to protect her boyfriend from retaliation by
Hollins. Id.

Hollins raised this claim in his post-conviction motion and in his appeal from the denial of
post-conviction relief. The Missouri Court of Appeals denied Hollins’ claim, holding as
follows:

The record in this case refutes Hollins’ claim that counsel was ineffective.

As previously noted, counsel’s actica® presumed to be reasonable and any

challenged action is presumed to be pAcounsel’s sund trial strategy.

Barnett, 103 S.W.3d at 769. In some instag, counsel may choose not to object

to otherwise improper questis for strategic purposedd. Here, while

Williams’ testimony concerning “rumors” she heard may have been inadmissible,

the record reflects trial counsel’s deorsnot to object to the testimony was sound

trial strategy. Counsel used Williams’ testimony concerning the rumors to

impeach her credibility concerning whetisée told the police officers about these

rumors. Trial counsel attempted to show the jury that Williams lied about the
identity of the shooter for her own mees, and allowing her to testify about

alleged “rumors” not corrobated or reported to the poé at the time furthered

counsel’s strategy in this regard. Thtie motion court did not clearly err in

denying Hollins’ claim for post-conviain relief in this rgard without an

evidentiary hearing.

(Respt’s Ex. | at 5-6.)

The decision of the state appellate courtascontrary to or annreasonable application
of clearly established federal law. Counselld have objected to Williams’s testimony
regarding the neighborhood rumsmn hearsay grounds, but Fagdure to do so does not

constitute ineffectivenessin assessing counsel’s performea, courts “indulge a strong

presumption that counsel’s conduct falls witthe wide range of reasonable professional
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assistance; that is, the defendant must overcome the presumption that, under the circumstances,
the challenged action ‘might bermidered sound trial strategy.”Srickland, 466 U.S. at 689
(quotingMichel v. Louisiana, 350 U.S. 91, 101 (1955)). The Missouri Court of Appeals found

that counsel’s decision not to object was stratdgithat counsel used Williams’ testimony to
impeach her credibility regarding her statementhe police, and to support his theory that

Williams had a motive to falsely accuse Hollins. This finding was reasonable in light of the
facts. Thus, Ground Three will be denied.

4. Ground Four

In Ground Four, Hollins argues that trial counsak ineffective for failing to object to
Williams’ testimony that additional persons hakh shot. Hollins contends that this was
improper testimony of uncharged crimes.

As previously discussed, Williams tesd, without objection, that two different
neighbors were grazed by bullets fired by Hollins. (Respt’'s Ex. Aat81.) Williams testified that
she started to drive these individuals to the hosttalshe realized that erof her tires was flat
so she parked her car down Hteeet from her residenceld. Defense counsel questioned
Williams extensively on cross-examination regagdner failure to report to police that others
had been injured, whether the individuals heckived medical treatment for their alleged
injuries, and why the individisnever reported their injuries to authoritiekl. at 83-86, 96-100,
109-13. The State did not call these two individaalsvitnesses, nor did the State call Phillips.
In closing argument, defense counsel claimedwidiams’ testimony that bullets struck Phillips
and grazed two neighbors was fabricatdd. at 209. Counsel arguddat Phillips and the two
neighbors did not testify at triakbause Hollins did not shoot thenid.

Hollins raised this claim in his post-convart motion and in his post-conviction appeal.

The Missouri Court of Appeals held:
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Generally, evidence of uncharged crimes is inadmissible to prove a
defendant’s propensity to commit thénoes with which he is chargedSate v.
Murdock, 928 S.W.2d 374, 381 (Mo. App. W.ID996). However, such evidence
may be admitted when it is parttbie circumstances or sequence of events
surrounding the offense chargedid. In this instance, the evidence is admissible
to present a complete and coherent picture of the evedts.

During Williams’ testimony at trial, shdescribed the events leading up to
and following the shooting. According to Williams, Phillips was standing on the
side of her vehicle at the time of thleooting. Thereafter, she saw Phillips had
been shot in the foot. Williams fimer testified two of her neighbors were
“grazed” by bullets, and she attempted to etivem to the hospital. As she drove
down the street, Williams discovered her tires were flat and she parked the vehicle
further down the street. Williams’ testimony served to explain the circumstances
surrounding the shooting and the sequenavents, as well as why her vehicle
was initially in a different location thahwas when a photograph of the scene was
taken. Thus, any objection to the testimony would likely have been overruled.
Counsel will not be considered inetive for failing to make a nonmeritorious
objection. Worthington v. Sate, 166 S.W.3d 566, 581 (Mo. banc 2005).

Furthermore, counsel used Williams’ statements concerning the events
surrounding the shooting and the allegedharged crimes to impeach her
credibility. In closing argument, cowrlgointed out the inconsistencies in
Williams’ testimony and the police reports, and specifically argued no evidence
supported her contention that anyone elsg svet that day.Counsel’s strategic
decision not to object to Williams’ tesony did not constitute ineffective
assistance of counsel.

(Respt’s Ex. | at 6-7.)

As noted by the Missouri Court of Appealsg theneral rule under Missouri law is that
evidence of uncharged crimes is inadmissibtale purpose of showing the propensity of the
defendant to commit the crime chargeHarrisv. Bowersox, 184 F.3d 744, 752 (8th Cir.1999),
cert denied, 528 U.S. 1097 (2000). An exception testheneral rule exists, however, “for
evidence of uncharged crimes that are patthefcircumstances or the sequence of events
surrounding the offense charged in order to premenimplete and coherent picture of the events
that transpired.” Id. (internal quotation marks and ditan omitted). “This standard for
admissibility is the same as that used in thiefal courts and is ircaord with Supreme Court
precedent.” Osbornev. Purkett, 411 F.3d 911, 917 (8th Cir.200%6}rt. denied, 547 U.S. 1022

(2006).
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The decision of the state appellate cavat not contrary to or an unreasonable
application of clearly establistidederal law. The Missouri Cdusf Appeals determined that
Williams’ testimony explained the shooting ahé sequence of events, including why her
vehicle had been moved. The testimony was not improper under federal law, as it concerned the
circumstances and sequence of events surroutitérghooting. Counsel was not ineffective for
failing to make a meritless objection. In addition, counsel used Williams’ testimony to impeach
her credibility, and to support his theory thatr account was fabrieat. Thus, Ground Four
will be denied.

5. Ground Five

In Ground Five, Hollins arguesahtrial counsel was ineffége in failing to submit an
instruction on the lesser-included offe of assault ithe second degree.

The record reveals that defense counsel didffer any instructions. (Respt’'s Ex. A at
195.) Defense counsel stated thistdecision not to submit instiions was a “matter of trial
strategy.” 1d.

Hollins raised this claim in the post-coation proceedings. The Missouri Court of
Appeals held, in relevant part, as follows:

Section 565.060.1(2) RSMo (Cum. Su@p06) states, in relevant part,

that a person commits the crime of secongrele assault if he “[a]ttempts to cause

or knowingly causes physical injury to another person by means of a deadly

weapon or dangerous instrument.” According to Hollins, the jury could have

found Hollins did not attempt to kill or causerious physical injy to the victims

by shooting them, and therefore astimction on secondegree assault as

supported by the evidence. We disagree.

Initially, we note there is some gt®n as to whether the evidence

supported Hollins’ acquittal of firddegree assault and conviction of

second-degree assault given the facthleaghot a gun in the victims’ direction

nine times. However, even assuming the evidence supported the submission of

the instruction on the lesser-included oSe of second-degree assault, such an

instruction would have been inconsistenth Hollins’ defense at trial. Hollins

claimed he was not even in St. Louis at the time of the shooting. Instead Hollins
testified on his own behalf and presehtestimony from his mother and a friend
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that he was in Indiana on the dategirestion. If trial counsel sought an
instruction on second-degrassault, claiming that Hatis did not attempt to Kill
the victims or cause serious physical injtmythem, but instead merely attempted
to cause or knowingly caused physicgliry, it would have been wholly
inconsistent with Hollins’ alibi defensetaial. Counsel has no duty to request an
instruction that would undermine the defemsesented at trial, and therefore the
failure to request such an instruction diot constitute ineffective assistance of
counsel.

(Respt’s Ex. I at 8-9.)

The decision of the Missouri CourtAybpeals is not contraryp federal law or an
unreasonable application of the facts. The cewdnclusion that cosel was not ineffective
because an instruction on the lesser-includedhs&avould have been inconsistent with Hollins’
alibi defense is fully supported by federal laiee Neal v. Acevedo, 114 F.3d 803, 806 (8th Cir.
1997) (“[T]rial counsel’s decision not to request the lesser-included offense instruction was
reasonable trial strategy because the instructiangdihave been inconsistent with [defendant]’s
alibi defense”). Further, Hollins’ all-or-nothirggrategy was effective as to the counts involving
Phillips. If the jury had receivadstructions on second degree adiséhere is gossibility that
the jury would have found Hollins guilty on theunts involving Phillips. Thus, Hollins cannot
demonstrate a reasonable probghbihat the outcome of thigial would have been more
favorable to him had counsel requested teedeincluded offense instruction. Accordingly,

Ground Five will be denied.

Hollins’s Additional Claims Assated in the Amended Petition

The Court has already found that Grounds ACBE, G, H, J, and K are procedurally
defaulted. The remainder of the claims thate asserted in the Amended Petition are
duplicative of Hollins’ original five claims. The Court finds that all of Hollins’ claims fail on

their merits.
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Grounds A, B, C, Gand H

In Grounds A, B, C, G, and H, Hollins arguthat trial counsel was ineffective for
failing to call Officers Chambers, Roberts, &utgoon. The Court has already determined in
the above procedural default analysis that Greund, C, G, and H lack merit because Hollins
is unable to demonstrate prejoelifrom counsel’s failure to caliese withesses. Accordingly,
Grounds A, B, C, G, and H will be denied.
Ground D

In Ground D, Hollins argues that trial counsaled to request the instruction for the
lesser-included offense of second degree assdtits is the same claim Hollins raised in
Ground Five, which the Court found lackerit. Thus, Ground D will be denied.
Ground E

In Ground E, Hollins claims that trial counsel failed to investigate and depose Tamara
Williams. The Court has already determined in the procedural default analysis that Ground E
lacks merit because Hollins is unable to demonstrate prejudice from counsel’s failure to depose
Williams. Accordingly, Ground E will be denied.
Ground F

In Ground F, Hollins argues that trial counsel failed to object to the hearsay testimony of
Williams. This is the same claim raised in Ground Three. Thus, Ground F will be denied.
Ground |

In Ground I, Hollins argues that trial countaled to object to the prosecutor’s questions
regarding an uncharged assault. Thisésgdame claim raised in Ground Two. Accordingly,

Ground | will be denied.
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Ground J

In Ground J, Hollins allegesBxady violation. Specifically, Hollins argued in hiso se
post-conviction motion that the prosecuting atéyrfailed to disclose to the defense that
Williams was going to testify that madditional people were shot.

The Court found that Hollins procedurally ddfad this claim by failing to raise it in his
direct appeal. This dla also fails on its merits.

During the cross-examination of Williams, defe counsel indicatedahthe State did not
disclose that Williams alleged there were &ddal victims. (Respt's Ex. A at 98, 120.)
Williams alleged that she did report to unnaroéftters that two additinal individuals were
grazed with bullets. Id. at 83-86, 98-100, 108-09. Williams testified that these individuals,
“Man-Man” and “Bunky” did not want to get ineed in the case. (Tr. 99.)

In Brady, the Supreme Court held that due pssceequires the government to disclose
material, exculpatory evidence to the defendaBtady v. Maryland, 373 U .S. 83 (1963).
“There are three components of a tBrady violation: The evidence &sue must be favorable to
the accused, either because it is exculpatory, or becgais impeaching; that evidence must have
been suppressed by the State,egithillfully or inadvertently; ad prejudice must have ensued.”
Strickler v. Greene, 527 U.S. 263, 281-82 (1999).

Hollins is unable to establishBaady violation. There is no evidence that the prosecutor
was aware of this evidence. Even assurttiag)the prosecution knew about the additional
victims due to Williams’ testimony that she hdidclosed this information to police, Hollins
cannot meet the prejudice element @rady violation. Williams’ claim that there were two
additional victims could have been used assaghment evidence. In fact, upon discovering the
information, defense counsel did use the testimony to impeach Williams. Counsel questioned

Williams extensively on cross-examination regagdner failure to report the additional victims
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to officers. During closing argument, counaghin noted that Williams had never reported the
additional victims to law enforcementld. at 209. Counsel also argued that no charges were
filed against Hollins with respect to those indivilyand that the individuals did not testify that
Hollins shot them. Id. = There was no prejudice to Hak as a review of the record
demonstrates that defense counsel was ahlsetahe information to impeach Williams during
trial.

Hollins also argues that the disclosoféVilliams’ testimony could have been
exculpatory, in that the additional victims could have disclosed the “true perpetrator.” (Respt’s
Ex. F at 27.) Hollins has not presented any affidavits or any other evidence to support his claim.
There is no evidence that these alleged victiree ever located. Hollins’ claim is entirely
speculative. ltis just as likely that the additional victims would have implicated Hollins, which
would have resulted in additional charges. Thus, Hollins is unable to demonstrate prejudice due

to the State’s failure to disclose this infation prior to trial. Ground J will be denied.

Ground K

In Ground K, Hollins argues that trial counsailed to file a discovery request. The
Court has already determined in the procabdefault analysis that Ground K lacks merit
because Hollins’ original attorney filed a disery request and the State provided discovery to
the defense. Accordingly, Ground K will be denied.

VI. Certificate of Appealability

To grant a certificate ofpgealability, a federal habeasurt must find a substantial
showing of the denial of a federal constitutional rigifee 28 U.S.C§ 2253(c)(2);Hunter v.
Bowersox, 172 F.3d 1016, 1020 (8th Cir. 1999). A subs#d showing is established if the

issues are debatable among reasonable juristsiraaould resolve the issues differently, or the
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issues deserve further proceedingd®e Cox v. Norris, 133 F.3d 565, 569 (8th Cir. 1997). In

this case, Hollins has failed to make a substantial showing of the denial of a constitutional right.
The undersigned is not persuaded that theesssaised in his Petin are debatable among
reasonable jurists, that a court could resolvaghiges differently, or tit the issues deserve

further proceedings.

Accordingly, no Certificate of Appealability shall be issued.

ORDER
IT IS HEREBY ORDERED, ADJUDGED and DECREED that the instant Petition for
a Writ of Habeas Corpus under 28 U.§@254 bedenied and bedismissed with prejudiceby
separate judgment entered this date.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Petitioner be
denied a Certificate of Appealability if Petitiorss¥eks to appeal thisdgment of Dismissal.
(Ul G2 - SLeon

ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this 28 day of February, 2016.
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