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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

LARRY WHITE, )
Plaintiff, ))
V. )) Case No. 4:13-CV-67-NAB
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ))

MEMORANDUM AND ORDER

The following opinion is intended to be the wipin of the Court judicially reviewing the
denial of Larry White’s applation for supplemental securitgcome (“SSI”) under the Social
Security Act. The Court has jurisdiction owae subject matter of #haction under 42 U.S.C.

8 405(g). The parties have consented to the eseeafiauthority by the Uted States Magistrate
Judge pursuant to 28 U.S.C. § 636(c). [Doc.®Bae Court has reviewed the parties’ briefs and
the entire administrative record, including the Ireatranscript and the medical evidence. The
Court heard oral argument on the pleadinfshe parties on December 6, 2013 and took the
matter under submission. The Court nesues its ruling in this opinion.

l. | ssuesfor Review

White asserts three errors for review. Fiv8hite contends that the residual functional
capacity assessment is not supported by caédevidence. Second, White contends the
administrative law judge (“ALJ"Jailed to conduct a proper analy®f White’s substance abuse

disorders. Finally, White contends that the hypotal questions posed tbe vocational expert
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(“VE”) did not capture the concrete consequences of his impairment and thus the VE's response
does not constitute substantial evidence.
. Standard of Review

This Court reviews decisions of the ALJ to determine whether the decision is supported
by substantial evidence in the red@as a whole. 42 U.S.C. § 405(g). Substantial evidence is
less than a preponderance bugn®ugh that a reasonable mind wbfihd it adequate to support
the Commissioner’s conclusion Krogmeier v. Barnhart294 F.3d 1019, 1022 (8th Cir. 2002).
See also Cox v. Astrué95 F.3d 614, 617 (8th Cir. 2007). Theref even if a court finds that
there is a preponderance of the evidence agdnasALJ’s decision, the AL's decision must be
affirmed if it is supportedyy substantial evidenceClark v. Heckley 733 F.2d 65, 68 (8th Cir.
1984). To determine whetherettCommissioner’s fidadecision is supporte by substantial
evidence, the Court is requiredrieview the administtave record as a wheland to consider:

(1) The findings of credibility made by the ALJ;
(2) The education, background, worlstoiry, and age of the claimant;
(3) The medical evidence given byethlaimant’s treating physicians;

(4) The subjective complaints of paindadescription of the claimant’s physical
activity and impairment;

(5) The corroboration by third partiestbie claimant’s physical impairment;

(6) The testimony of vocational expebiased upon proper hypatical questions
which fairly set forth the claimant’s physical impairment; and

(7) The testimony of consulting physicians.

Brand v. Sec'y of Dept. of Health, Educ. & Welfa823 F.2d 523, 527 (8th Cir. 198@ruse V.
Bowen 867 F.2d 1183, 1184-85 (8th Cir. 1989). Aduhitally, an ALJ’s decision must comply

“with the relevant legal requirementsFord v. Astrue518 F.3d 979, 981 (8th Cir. 2008).



IIl.  Discussion

A. RFC Deter mination

White asserts that the RFC is not supportethbylical evidence. RFC is defined as what
the claimant can do despite his or her limitationsl, iacludes an assessmehphysicalabilities
and mental impairments. 20 C.F.R. 8§ 416.945(de RFC is a function-by-function assessment
of an individual's ability todo work related activities oa regular and continuing basisSSR
96-8p, 1996 WL 374184, at *1 (July 2996). It is the ALJ’'s respaibility to determine the
claimant's RFC based on all relevant evidenicgeluding medical reaols, observations of
treating physicians and the claimantsvn descriptions of his limitations. Pearsall v.
Massanarj 274 F.3d 1211, 1217 (8th Cir. 2001). An@RBEetermination made by an ALJ will
be upheld if it is suppted by substantial evishce in the recordSee Cox v. Barnhagr71 F.3d
902, 907 (8th Cir. 2006).

While the claimant has the burden of provingttthe disability results from a medically
determinable physical or mental impairmentedi medical evidence of the cause and effect
relationship between the impairment and the degfetimant’s subjective complaints need not
be produced.”Polaski v. Heckler739 F.2d 1320, 1322 (8th Cir. 1984). claimant's subjective
complaints may not be disregarded solely bec#us®bjective medical evidence does not fully
support them.ld. The absence of objective medical evidengess one factor to be considered
in evaluating the claimant’s credibility and complaintd. The ALJ must fully consider all of
the evidence presented relating to subjective complaints, including the claimant's prior work
record, and observations by thipdrties and treating and exanmgiphysicians relating to such

matters as:

! A “regular and continuing basis” means 8 hours a day, for 5 days a week, or an equivalent vioike sSS®8R
96-8p, 1996 WL 374184, at *1.



(1) the claimant’s daily activities;

(2) the subjective evidenad the duration, frequency, and intensity of the
claimant’s pain;

(3) any precipitating oaggravating factors;
(4) the dosage, effectiveness, ardbsffects of any medication; and

(5) the claimant’s furtconal restrictions

Id. The ALJ must make express credibility deteations and set forth the inconsistencies in
the record which cause him toeef the claimant’s complaint$uilliams v. Barnhart393 F.3d
798, 802 (g‘ Cir. 2005). “Itis not enough that the recaahtains inconsistencies; the ALJ must
specifically demonstrate that he considered all of the evideride."The ALJ, however, “need
not explicitly discuss eadPolaskifactor.” Strongson v. Barnhar861 F.3d 1066, 1072 (8th Cir.
2004). The ALJ need only acknowledged consider those factorsd. Although credibility
determinations are primarily for the ALJ and tfwe court, the ALJ’s credibility assessment must
be based on substantial eviden&autio v. Bowen862 F.2d 176, 179 (8th Cir. 1988).

In this case, the ALJ determined thathite had the severe impairments of major
depressive disorder and alcotardd marijuana abuse, but da&l not have an impairment or
combination of impairments that meets or medyjcaljuals the severity of one of the listed
impairments in Appendix 1. (Tr. 25.) Th&.J found that White had the RFC to perform
medium work, with the non-exertional limitatiorsf simple, routine, and repetitive work
involving simple 1-2 step instetions, non-detailed tasks, andnpie work-related decisions in
unskilled work. (Tr. 27.)

Based on a review of the t@e record in this casehe Court finds that the RFC

determination is not supported bybstantial evidence. First, the ALJ gave substantial weight to



a consultative examination completed by Gitry Heydebrand. (Tr. 28.) Dr. Heydebrand
examined White once on September 7, 2007. 384-388.) Dr. Heydebrand opined that White
did not have a medically determinable impaintnand had no restricins in his abilities to
understand and remember simple instructions, sustacentration, and persistence in tasks, or
interact socially and adapt tbhe environment. (Tr. 386-§7.Dr. Heydebrand’s psychological
evaluation occurred three monthsfore White's alleged onset datkdisability of December 27,
2007. The ALJ also noted thatetlstate agency pdyclogist, Dr. Judith McGhee, found that
White did not have a medically determinable impairment on September 20, 2007, which was also
before the alleged onset date of disabilifyr. 389-399.) Dr. McGée’s opinion was based on a
review of the medical records to thgsite and she did not examine White.

The ALJ gave little weight to a mentaledical source statement (“MMSS”) and little
weight to the objective medicéhdings of Dr. Vadim Baram.(Tr. 30.) Dr. Baram examined
White on July 2, 2008. In his treatment notes, Dr. Baram determined that White had major
depressive disorder mild without psychoairsd continued White on his current psychotropic
medications. (Tr. 423.) In the MMSS compteten July 7, 2008, Dr. Baram stated that White
had major depressive disorder, recurrent and nabele (Tr. 417.) Dr. Baram determined that
White had moderate limitations in activitiesf daily living; socal functioning; and
concentration, persistence, goace. (Tr. 415-416.) The Aldiscounted Dr. Baram’s findings,
because he only examined White once. (Tr. 3t ALJ also stated that Dr. Baram found that
White had severe symptoms and that his figdi were inconsistent. Based on the Court’s
review of the record, Dr. Baram’s findings omfylicated moderate limitations and there was no

inconsistency in Dr. Baram'’s findings sisggested by the ALJ. (Tr. 30, 415-416.)



The other objective medical evidence intksathat White received mental health
treatment from Lorna Vaughn, M.A.; his case manadeyce E. Moore, M.S.W.; and a social
worker at Hopewell Center beginning on December 27, 2007. (Tr. 401-410, 419-423, 498-500,
502-508, 518-527.) White was hospitalized for psytric treatment at St. Alexius Hospital
from November 18 to November 18in 2008. (Tr. 479-495.) At ehtime of discharge from the
hospital, White received a diagnosis of major depive disorder, not otherwise specified. (Tr.
481.) The medical evidence also demonstratas White has consistently been prescribed
psychotropic medication.

Finally, the ALJ discounted White’s credibiliggating that his “allegaons of the onset of
disability date of December 27, 2007 are not suggoby the record and significantly diminish
the claimant’s credibility.”(Tr. 34.) The ALJ stas that “there is nacord of any treatment, for
physical or mental impairments, or any deig disabling event on December 27, 2007.” (Tr.
34.) The ALJ then mentions White's visit to Hopewell Center for mental health treatment on
December 27, 2007. (Tr. 34.)

On December 27, 2007, White visited Ho@dl Center and worker Joyce Moore
assessed him with major depressive disorder|esiggsode, mild. Moore opined that White had
moderate symptoms or moderalificulty in social, occupational, or school functioning. (Tr.
410.) Although Moore cannot estah the existence ad medically determinable impairment,
her assessment can provide insight into therggvef any impairments and how it affects his
ability to function. SSR 06-03P, 2006 WLZZ®39, 20 C.F.R. § 416.913(d). “The case record
should reflect the consideration of opiniofiem medical sources who are not ‘acceptable
medical sources . ..who have seen the clainmaheir professional capacity.” SSR 06-03p.

The ALJ should use the date alleged by the individfugals consistent with all of the evidence

% The social worker’'s name is iedipherable and the name is notestaanywhere else in the record.
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available. Karlix v. Barnhart 457 F.3d 742, 747 {8Cir. 2006). Moore’s assessment that White
had moderate impairments can be considered alatfigthe other evidence in the record. It is
unclear from the ALJ’s opinion how Moore’s tresnt notes indicating moderate impairment,
which are consistent with other evidence ia thedical record, and eicontemporaneous with
the alleged onset date of disabilitgrsificantly diminish White’s credibility.

Based on the foregoing, the RFC determimatfonot supported bgubstantial evidence
based on the record as a whole. The ALJ fouat\tthite had the severe impairment of major
depressive disorder, but discoedtall of the medical evidendbat supported a diagnosis of
major depressive disorder. The ALJ then gswestantial weight t®r. Heydebrand’s opinion,
which was completed before the alleged onsé&t dé disability and found that White did not
have a medically determinable impairment. eTALJ’s finding of a severe impairment clearly
contradicts Dr. Heydebrand’s opinion prepared keetbe alleged onset date of disability finding
no medically determinable impairment. Nexte tALJ found that Dr. Baram’s treatment notes
were inconsistent with the mental medical sowstagement, but the record shows that the notes
and opinion evidence were consistent. ThenAth& gave little weight to Dr. Baram’s opinion
completed after the alleged onset date of disability because it was based on a single treatment
encounter, but gave significant weight to Bleydebrand’s opinion bas&m a single encounter
that occurred before the alleged onset date.

It is true that “[a] disability claimanthas the burden to establish [his] RFC.”
Eichelberger v. Barnhayt390 F.3d 584, 591 (8th Cir. 2004) (citiMasterson v. Barnhart363
F.3d 731, 737 (8th Cir. 2004). However, the AL3 ha independent duty to develop the record
despite the claimant’s burdestormo v. Barnhart377 F.3d 801, 806 (8th Cir. 2004). RFC is a

medical question.Eichelberger 390 F.3d at 591. “Some medical evidence must support the



determination of the claimant's RFCEichelberger 390 F.3d at 591 (citinBykes v. Apfel223
F.3d 865, 867 (8th Cir. 2000)) (internal quatatimarks omitted). “[T]he ALJ should obtain
medical evidence that addresses the claimaabdity to function in the workplace.” Id.
(quotingNevland v. Apfel204 F.3d 853, 858 (8th Cir. 2003)).

In some cases, the duty to develop teeord requires the ALJ to obtain additional
medical evidence, such as a consultative exation of the claimant, before rendering a
decision. See20 C.F.R. § 404.1519a(b). “The ALJ is required to order medical examinations
and tests only if the medical records presetteaim do not give sufficient medical evidence to
determine whether the claimant is disabledMicCoy v. Astrue648 F.3d 605, 612 (8th Cir.
2011);see also Freeman v. Apf@08 F.3d 687, 692 (8th Cir. 2000)|l]t is reversible error for
an ALJ not to order a consultagiexamination when such an evaluation is necessary for him to
make an informed decision.”” (quotirigozier v. Heckler754 F.2d 274, 276 (8th Cir. 1985))).
Therefore, “[a]n ALJ is peritied to issue a decision without obtaining additional medical
evidence so long as other evidence in theoneé provides a sufficient basis for the ALJ's
decision.” Anderson v. Shalal&1 F.3d 777, 779 (8th Cir. 1995).

In this case, the Court finds that the Ahdd a duty to further delop the record to
obtain medical evidence to assist in the determination of the RFC in this matter. There is no
medical evidence in the recotd support an RFC determiian that White can perform
unskilled work at a medium exertional leveVvatving repetitive work involving simple 1 and 2
step instructions. The alleged onset date ofbilisawas not inconsistent with the all of the
evidence available. Therefore, because AMi& discounted all of the medical evidence
describing White’s functional limations after the alleged onset date, she should have ordered a

consultative examination to assist in determgnihe RFC. The Court will reverse and remand



for a new RFC determination and consultative @ration. Because the Court is reversing and
remanding for a new RFC determination, the Court will not address whether the vocational
expert’s testimony constitutes substantial evidence.

B. Drug Addiction and Alcohol Analysis

The Social Security Act sed that if alcoholor drug abuse is a contributing factor
material to the determination of disabilityhe application must be denied. 42 U.S.C.
8§ 423(d)(2)(C). The burden of proving that subsgaabuse is not a contributing factor material
to the disability determination falls on the claimafettit v. Apfel 218 F.3d 901, 903 {8Cir.
2000). “The plain text of the relevant regulatrequires the ALJ to first determine whether [the
claimant] is disabled.”Brueggemann v. Barnhar848 F.3d 689, 694 {8Cir. 2003); 20 C.F.R.
8 416.925(a). “The ALJ must reach this deterrmamainitially, ... using tle five-step approach
without segregating out any effects thaghtibe due to substance use disordeBstieggemann
348 F.3d at 694. “The ALJ mustdmthis disability determitian on substantial evidence of
[the claimant’s] medical limitations without dedioms for the assumed effects of substance use
disorders.ld. “The inquiry here concerns strictly symptoms, not causes, and the rules for how to
weigh evidence of symptoms remain well establishdd.” Substance use disorders are simply
not among the evidentiary factors [precedents] aaddgulations identify as probative when an
ALJ evaluates a physician’'s expert opinion ire tmitial determination of the claimant’s
disability.” 1d. “If the gross total of a claimant’s limitations, including the effects of substance
use disorders, suffices to show disability, tea ALJ must next consider which limitations
would remain when the effects of the substance use disorders are alkeatt394-95.

Only after the ALJ has made an initial determination that a claimant is disabled, that drug

or alcohol use is a concern, and that substaeti@ence on the record shows what limitations



would remain in the absence of alcohol or dadgliction, may he then reach a conclusion on
whether the claimant’'s substance use disesrdmre a contributing factor material to the
determination of disability.Brueggemann348 F.3d at 695. “If the ALis unable to determine
whether substance use disorders are a contribtdacigr material to the claimant’s otherwise
acknowledged disability, the claimant’s burders Heeen met and an award of benefits must
follow.” Id. at 693. “When an applicant is activelgusing drugs, this inqui is necessarily
hypothetical, and thus more difficultath if the claimant had stoppedKluesner v. Astrue607
F.3d 533, 538 (8Cir. 2010). “Even though the task igfitiult, the ALJ must develop a full and
fair record and support his conclogiwith substantial evidence ongfpoint just ase would on
any other.” Brueggermann348 F.3d at 695.
In this case, the ALJ did not cite to tBecial Security reguleins regarding how to

account for substance use disorders in disalgbtgrmination cased he ALJ stated that

there is no evidence thathe claimant’s alcohol and

substance abuse use resulted in any disabling limitations of

function. Therefore, given the claimant’s severe impairment

of a major depressive disorderoupled withhis drug and

alcohol use, the undersigned gigithe claimant the benefit

of the doubt, finds that the claimant is therefore limited to

unskilled work.
(Tr. 34.) White is correct thahe ALJ’s initial disality determination on substantial evidence
of [the claimant’s] medical limations should not include deductions for the assumed effects of
substance use disorderBrueggemann348 F.3d at 694. The ALJ is first required to make a
determination of disability without consideg any potential causes from substance abide.
Although the ALJ’s substance abuse analysisawasusing, a deficienciyn opinion writing does

not require reversal. Brown v. Chater 87 F.3d 963, 966 {BCir. 1996.) (“An arguable

deficiency in opinion-writing technique is not a sufficient reason for setting aside an
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administrative finding where the deficiency prblyahas no practical efé on the outcome of
the case.”) Because the ALJ did not find tNdhite was disabled, it was not necessary to
continue the analysis undBrueggemann

Accordingly,

IT ISHEREBY ORDERED that pursuant to sentenceuf of 42 U.S.C. § 405(g), the
decision of the Commissioner REVERSED and REM ANDED for a new residual functional
capacity evaluation and consultative examination.

IT IS FURTHER ORDERED that a separate Judgment will be entered in favor of
Plaintiff.

Dated this 30th day of December, 2013.

/s/ NannetteA. Baker
NANNETTEA. BAKER
UNITEDSTATESMAGISTRATE JUDGE
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