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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
DON M. DOWNING, et al.,
Plaintiffs,
V. No0.4:13CV206 CDP

GOLDMAN PHIPPS PLLC, et al.,

Defendard.

N N N N N N N N N

MEMORANDUM, ORDER AND INJUNCTION

This case presents the extraordinary situation wheli@dbd must protect its
jurisdiction by enjoining parties from pursuing statairt proceedings.Plaintiffs
in this caseseek to enjoircertaindefendants from proceediffigrtherin a
declaratory judgment actidhose defendants instituted in a Texas state court. This
classaction case is procedurally advanced. It is set for trial on May 1, 2017,
discovery is completed (@uding depositions of expert withessehlg class has
been certified, two groups of defendants have reached settlements with the class,
notice has been sent, and many motions have been ruled on ascmnding.
The relief sought in the Texas axtiwould seriously impair thiSourt’s ability to
decide this case and would frustrate orders that have previously been iFweed.
Texas casedditionally seeks to relitigate issues that halreadybeen decidebly

this Court. | will therefore grant plaintiffs’ motion for an order enjoining
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defendants from proceedingtime statecourt lawsuit [ECF 319].

A. Leqgal Standards

The All Writs Act, 28 U.S.C. § 1651, provides that a federal court “may issue
all writs necessary or appropriate in aid of their respective jurisdictions and
agreeable to the usages and principles of law.” The Act has been interpreted as not
only allowinga federal court to protect its jurisdiction, but also to “issue such
commands . . . as may be necessary or appropriate to effectuate and prevent the
frustration of orders it has previously issued in its exercise of jurisdiction otherwise
obtained.” United States v. New York Tel. C434 U.S. 159, 172 (1977). Such
commands include an order not to a¢iSCOC of Greater Mo., LLC v. County of
Franklin, Mo., 636 F.3d 927, 98(8th Cir. 2011).

The AnttInjunction Act, 28 U.S.C. § 2283, provides that aefadicourt “may
not grant an injunction to stay proceedings in a State court except as expressly
authorized by Act of Congress, or where necessary in aid of its jurisdiction, or to
protect or effectuate its judgments.” Considering the permission granted to district
courts to enjoin stateourt proceedings “where necessary in aid of its jurisdiction,”
coupled with similar language in the All Writs Act, district courts are considered to
have permission to enjoin a stai@urt proceeding when that proceedssgiously
impairs the federal court’s ability and authority to decide the c&sg., Newby v.

Enron Corp, 338 F.3d 467, 474 (5th Cir. 2003) (citigre Corrugated Container
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Antitrust Litig., 659 F.2d 1332, 1334 (5th Cir. 198Ajlantic Coast LinedR.R. Co. v.
Brotherhood of Locomotive Eng, 398 U.S281,295(1970); In re
Baldwin-United Corp. (Single Premium Deferred Annuities Ins. Ditig70 F.2d
328, 335 (2d Cir. 1985)n re Zurn Pex Plumbing PradLiab. Litig., No.
08-MDL-1958 ADM/AJB,2012 WL 5055810, at *12AD. Minn. Oct. 18,2012).
The pendency of the Texas stataurt action fits within this purview.

B. Background of this Case

This classaction lawsuit involves a dispute over attorneys’ fees obtained by
lawyers representing plainfsfin the multidistrict litigation known ds re
Genetically Modified Ricandin related stateourt cases. In #tfederal MDL
casethe Court established a Common Benefit Fund to which the MDL plaintiffs
were required to deposit a percentage of their settlements and judgments. The fund
was then distributed to the lawyers who had done work benefitting all the MDL
plaintiffs. Rice paintiffs who had only stateourt lawsuits, however, were not
required to contribute to the CBF, because the federal court lacked jurisdiction to
order them to do so.n re Genetically Modified Rice Litig764 F.3d 864, 8734
(8th Cir. 2014) This casealleges that the lawyers who obtained fees in those
statecourt cases but did not contribute to the CBF nevertheless benefitted from the
work done by the MDL lawyers, and seeks to recover from them on theories of

unjust enrichment and quantuneruit



Plaintiffs here aréMDL lawyers andlaimants who provided or paid for
common benefit services in thiee MDL litigation. Classplaintiffs Gray, Ritter &
GrahampP.C., Wolf Haldenstein Adler Freeman & Herz, LLC, and Looper Reed &
McGraw, P.C.wereappointed as class representatives to represent a class
consisting of “Al persons and entities that provided or paid for conymemefit
servicesmaterials, and/or related expense items (except Defentlantspa related
subclass. Additional plaintiffareDon M. Downing and Adam J. Levitt as
co-trustees of the MDL common benefit trust fund.

Defendants in this case are attorneys vaprasented plaintiffs in thetate
court rice cases and who did not contribution portions of the settlements of those
cases to the CBFE. Theclassaction complaintgroups the defendaattorneys into
two main groups, the Phipps Group and the Murray Group. Included in the Phipps
Group are the law firms of Goldman Phipps PLLC, Goldman Pennebaker & Phipps
PC, Keller Stolarczyk PLLC, Mikal C. Watts PC, Banks Law ArbL.C, and
Phipps Cavazos PLLCas well as individual attorneys Martin J. Phipps, Mikal C.
Watts, and Charles A. Banks. The Murray Group is made up of the Murray Law
Firm and individual attorney StephenlBurray, Sr. Attorney Mikal C. Watts and

his law firm, Michael C. Watts PC, have settled with the MDL Group, dithh

! For ease of reference in this memorandum, | will refer to the plaintifigin its entirety as the
“MDL Group.”

% The defendants also represented plaintiffs in the federal MDL cases.

3 Phipps Cavazos PLLC was dismissed from this action without prejudice foiffgafatiure to
timely servethis defendant under Fed. R. Civ. P. 4(m).
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fairnesdhearing on the proposethsssettlement with these defendants is scheduled
for January 18, 2017 AttorneyCharles A. Banks and the Banks Law Firm PLLC
have likewise entered into a settlement agreement with the MDL Group.

This case was filed on January 31, 201&fter an initial decision dismissing
the case for lack of personal jurisdiction was reversed by the Eighth @it of
Appeals, discovery and motion practice began in earnest.Cdim has held
multiple scheduling conferences and discovery hearinggymotionshave been
filed and ruled upon, an unsuccessPolurtordered mediation was conducted, and
the class s certified. As noted above, two groups of defendants have agreed to
settle, and a fairness hearing is scheduled in January of 2017 regarding one of those
settlements. Discovery is closed, and the padispositive andbaubertmotions
are dueshortly.

C. The State Court Action

On November 2, 2012, Goldman Phipps PLLC, Michael C. Watts PC, and
Murray Law Firm(collectively, “Phipps/Watts/Murray®rought a declaratory
judgment action in the County Court at Law of Nueces County, Tesasking a
declaration that Gray, Ritter & Graham PC; Wolf Haldenstein Adler Freeman &
Herz, LLC;LooperReed & McGraw, PG plaintiffs and class representatives in this

federal actior- and others, “have no right or claim to any relief with respect to

* Cause No. 2012CCV-621223.



attorney’s fees and/or expenses distributed from Plaintiffs’ ©&¥ further

precluding any possible relief sought from Plaintiffs by Defenddnt3Hey did not

serve any defendants, or provide any notice to defendants that suit had been filed,
until afterthis federal case had been filedln anamended petition for declaratory
judgment,Don M. Downing and Adam J. Levitt were added as defendants to the
action. Phipps/Watts/Murraglso amended their prayer to seek a declaratioat “
Federal MDL Lawyers &ve no right or claim to any relief with respezattorney’s

fees and/or expenses arising from the GMB Settlement Agreement, distributed from
Phipps/Watts/Murray’ QSF, or compensation arising from conbraséd,

tort-based, or equitpasedheories of liability or recovery?

On September 8, 2016, Goldman Phipps PLLC filed a motion for summary
judgmentin the statecourt actionrequesting a hearing, and asking that judgment as
a matter of law be entered in its favor on the claims raised in the amended petition for
declaratory judgment. The Supreme Court of Texas thereafter stayedhatign

on that motion or trialpending resolution of an interlocutory appeal to that court

® “QSF” refers to a “Qualified Settlement Fund” that was created as pidwe gfobal settlement of
statecourt actions against Bayer “to accept settlement funds from Bayetribudes client payments,
6attorney’s fees, and expenses.” (ECF #319-3, Petn. for Decl. Judg. at p. 4.)

Id. at p. 9.
" No defendants in thTexas caseere served untfFelruary 4, 2013, two weekafter this case was
filed. (ECF #3194, Resp. to Mot. to Trans. Venue at p. 5 n.4.)
8 ECF #319-5, Amd. Petn at p. 20.
° ECF #319-6.



involving jurisdiction’® On December 2, 2016, the Texas Supreme Courédeni
rehearing on the petition for review that was pending before it, and it lifted the stay
previously imposed®
D. Discussion

The scope of theelief sought in th@ exas stateourtactionincludes a
declaration precluding the plaintiffs in this federal court action from obtaining “any
relief” arising from ‘tontractbased, torbased, or equithasedheories of liability
or recovery related to the defendaattorneys’ recovery of fees amxpenses from
the statecourtrice lawsuits. In its motion for summary judgment pending in that
action, Goldman Phipps specifically seeks a declaration that the planetiéare
precluded from “any other relief potentially sought by them” relatedeo
statecourt settlements and fund. The imposition of such a judgment by the Texas
statecourt would seriously impair the ability of the class representatives in this
action to prosecute the casand indeed would most likely disqualify them as class
representatives and thereby interfere with the interests of the class itself. This is
especially significaniere given thatwo of the individuabdefendantttorneysand
their respective law firms have settled the class claims, notice of settlembethas
givento the class, and processes have long been underway to resolve with finality

the claims againghose defendarattorneys and their firms Allowing the Texas

OECF #319-7.
1 ECF #324-1, Texas Supreme Court Orders, at pp. 8-9.
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state court to preclude this relief by granting a contrary judgmésihas/ requesd
would prevent this Court from considering the class settlements that have already
been reached. It would seriously impair this Court’s ability and authoméstdve

the meits of thiscomplex ase.

Further, my review of Goldman Phipps’ motion for summary joelgt
pending in the Texas stateurt action shows it to seek legal determinations on
issues | already decided in this federal action, leading to potentially inconsistent
rulings on outcomeleterminative matters.This, too, wouldseriously impair my
ability andauthority to decide this classtion casand, further, would frustrate
orders previously issuedithin this Court’s jurisdiction Forall of the above
reasonsl concludethat the case presents extraordinary circumstances justifying
injunctive relief under the All Writs Act.

| reject defendas’ argument that enjoining their firfited Texas state action
Is imprgper and would reward the MDL Grougtsum-shopping conduct.

Although the Texas action was filed nearly three months before this federal
classaction,no defendant in the Texas action was served with processafetithe
filing of this clas-action lawsuit Indeedthe MDL Group avers, and the
defendarg do not disputgthatthe plaintiffs in this federal actionere unaware of
the Texas declaratory judgment action when they filedcthssaction in January

2013.



Nor does thé&/oungerabstention doctrine apply to this case. “Abstention is
not in order simply because a pending statert proceeding involves the same
subject matter.” Sprint Commc'ns, Inc. v. JacqQlds34 S. Ct. 584, 58@2013)

Instead, abstenticapplies to onlyhree“exceptional”’ circumstances as identified by
the United States Supreme Cousdtate criminal prosecutions, civil enforcement
proceedings, and civil proceedings involving certain orders that are uniquely in
furtherance of the state courts’ ability to penficheir judicial functions. Id. at 588,
59394. Where none of these circumstances is present, “the general rule governs:
‘[T]he pendency of an action in [a] state court is no bar to proceedings concerning
the same manner in the Federal court having jurisdictiotd”at 588(quoting
Colorado RiveMWater Conservation Dist. v. United Stat424 U.S. 800, 817

(1976) (alteration inSprin). This case does not fall within any of the three
exceptional circumstances identified by the Supreme Court.

Accordingly,for all of the foregoing reasons,

IT ISHEREBY ORDERED thatplaintiffs’ Motion for Order Enjoining
Defendants from Proceeding in St&eurt Lawsuit [319] iSSRANTED.

IT ISFURTHER ORDERED thatGoldman Phipps PLLC, Michael C.

Watts PC, and Murray Law Firm are enjoined from proceeding fubtifere the

trial court in the matter style@oldman Phipps PLLC, et al. v. Gray, Ritter &

Graham, P.C., et alCause N02012CC\621223 pending in the County Court at
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Law of Nueces County, Texas, until a final judgrnissues in this federal

classaction case.

IT ISFURTHER ORDERED that Goldman Phipps PLLC, Michael C.
Watts PC, and Murray Law Firm must immediately notify the County Court at Law

of Nueces County, Texas, of this injunction.

CATHERINE D. ERRY ¢
UNITED STATES DISTRICT JUDGE

Dated thi21stday of December, 2016.
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