
UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 

JERRY VON ROHR, )   
 )   

               Plaint iff,  )   
 )   

v. )  No. 4: 13-CV-232 (CEJ)  
 )   

RELI ANCE BANK, )   
 )   

               Defendant . )   
 
 

MEMORANDUM AND ORDER 

 This m at ter is before the court  on the m ot ion of defendant  Reliance Bank for  

sum m ary judgm ent . Plaint iff Jerry Von Rohr has filed a response in opposit ion and 

the issues are fully br iefed. 

 I . Background  

 I n 1998, plaint iff was em ployed by Reliance Bancshares, I nc., as its 

chairm an, president , and chief execut ive officer. The term  of the or iginal agreem ent  

was sixty calendar m onths. Em ploym ent  Agreem ent , ¶3(a)  [ Doc. # 44-2] . On 

Septem ber 1, 2001, the plaint iff and defendant 1 entered into an am ended 

em ploym ent  agreem ent  that  stated in relevant  part :   

(a)  Term  of Em ploym ent . Effect ive Septem ber 1, 2001, the 
period of Execut ive’s em ploym ent  under this Agreem ent  shall 
cont inue for a per iod of thir t y-six (36)  full calendar m onths 
thereafter.  Com m encing Septem ber 1, 2002, this Agreem ent  
shall cont inue for consecut ive three (3)  year periods unless 
either party term inates the sam e by giving writ ten not ice to the 
other not  less than sixty (60)  days before Septem ber 1, each 
year. I f not ice of term inat ion is given as aforesaid, this 
Agreem ent  shall cont inue for the balance of the term  herein 
provided and then will term inate at  the end thereof. .  .  

                                       
1Reliance Bancshares assigned the original em ployment  agreement  to defendant  Reliance 
Bank. Declarat ion of Allan D. I vie ¶4 [ Doc. # 44-1] . 
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Am ended Agreem ent , ¶1(a)  [ Doc. # 44-3] .  

On June 16, 2011, a special m eet ing of the defendant ’s board was convened 

to discuss plaint iff ’s em ploym ent . Let ter dated Oct . 3, 2011, at  3 [ Doc. # 44-8] . The 

board believed that  plaint iff’s em ploym ent cont ract  would expire on August  31, 

2011, so long as they gave him  at  least  60 days’ not ice. During the m eet ing, “a 

m ajor ity of the Board quorum  present  voted to give you writ ten not ice that  your 

Em ploym ent  Agreem ent  would not  be renewed.”  Several reasons for the decision 

were ident ified including, as relevant  here, “ the opinion that  your leadership was 

significant ly responsible for the Bank’s current  financial condit ion.”  I d. at  3-4. That  

sam e day, the defendant  not ified plaint iff in writ ing that  his em ploym ent  agreem ent  

would not  be renewed and his em ploym ent  would be term inated effect ive 

Septem ber 1, 2011. The not ice was “provided according to the term s contained in 

Paragraph 1(a) ”  of the am ended agreem ent . Let ter dated June 16, 2011 [ Doc. # 44-

4] .  

Plaint iff asserted that  his em ploym ent  cont ract  did not  end for another year 

and claim ed that  he was ent it led to com pensat ion for one year’s salary,  

cont r ibut ions to his ret irem ent  plan, and other benefits. The defendant  contacted 

the Federal Deposit  I nsurance Corporat ion (FDI C)  to inquire whether the 

com pensat ion plaint iff sought  const ituted a “golden parachute”  paym ent . The FDI C 

responded that  the requested paym ents indeed qualified as a golden parachute and 

could not  be m ade to plaint iff unless the defendant  subm it ted an applicat ion 

cert ify ing that  plaint iff was not  responsible for the bank’s t roubled condit ion. The 

defendant  never filed an applicat ion request ing authority to m ake the paym ents.  

See Adm inist rat ive Record at  000023 [ Doc. # 8] .  
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On February 15, 2013, plaint iff filed this act ion assert ing a breach of cont ract  

claim  and seeking a declarat ion that  the com pensat ion and benefits he requested 

do not  const itute a golden parachute under federal law and regulat ions. On 

Septem ber 17, 2013, plaint iff asked the FDI C to determ ine whether the paym ents 

he seeks are a golden parachute. The court  stayed proceedings while his request  

was pending before the FDI C. On October 28, 2013, Mark Moylan, deputy regional 

director for the FDI C’s division of r isk m anagem ent , issued a determ inat ion that  the 

paym ents plaint iff seeks would const itute a prohibited golden parachute under the 

Federal Deposit  I nsurance Act  (FDI A) , 12 U.S.C. 1828(k) (4) (A)  and the FDI C’s 

regulat ions, 12 C.F.R. § 350.1. The part ies agreed that  Mr. Moylan’s determ inat ion 

const ituted the final decision on the FDI C and asked the court  to review the 

decision under the Adm inist rat ive Procedures Act , 5 U.S.C. §§ 701-706. On May 20, 

2014, the court  determ ined that  plaint iff had not  m et  his burden of showing that  

the FDI C decision was arbit rary and capricious and upheld the FDI C’s decision. 

[ Doc. # 13] . 

I I .  Legal Standard  

Rule 56(a)  of the Federal Rules of Civil Procedure provides that  sum m ary 

judgm ent  shall be entered if the m oving party shows “ that  there is no genuine 

dispute as to any m aterial fact  and the m ovant  is ent it led to a judgm ent  as a 

m at ter of law.”   I n ruling on a m ot ion for sum m ary judgm ent  the court  is required 

to view the facts in the light  m ost  favorable to the non-m oving party and m ust  give 

that  party the benefit  of all reasonable inferences to be drawn from  the underlying 

facts. Agr iStor Leasing v. Farrow, 826 F.2d 732, 734 (8th Cir. 1987) .  The m oving 

party bears the burden of showing both the absence of a genuine issue of m aterial 



4 
 

fact  and its ent it lem ent  to judgm ent  as a m at ter of law. Anderson v. Liberty Lobby, 

I nc., 477 U.S. 242 (1986) ;  Matsushita Elect r ic I ndust r ial Co. v. Zenith Radio Corp., 

475 U.S. 574, 586-87 (1986) . Once the m oving party has m et  it s burden, the non-

m oving party m ay not  rest  on the allegat ions of his pleadings but  m ust  set  forth 

specific facts, by affidavit  or other evidence, showing that  a genuine issue of 

m aterial fact  exists. United of Om aha Life I ns. Co. v. Honea, 458 F.3d 788, 791 

(8th Cir. 2006)  (quot ing Fed. R. Civ. P. 56(e) ) . Rule 56 “m andates the ent ry of 

sum m ary judgm ent , after adequate t im e for discovery and upon m ot ion, against  a 

party who fails to m ake a showing sufficient  to establish the existence of an 

elem ent  essent ial to that  party’s case, and on which that  party will bear the burden 

of proof at  t r ial.”  Celotex Corporat ion v. Cat ret t ,  477 U.S. 317, 322 (1986) . 

I I I .  Discussion  

Defendant  seeks sum m ary judgm ent  based on the doct r ine of im possibilit y,  

arguing that  it  cannot  com ply with the cont ractual obligat ions plaint iff alleges 

without  violat ing federal law.  

Under Missouri law, “ ‘im possibilit y ’ is explained as follows:  ‘I f a party, by 

cont ract , is obligated to a perform ance that  is possible to be perform ed, the party 

m ust  m ake good unless perform ance is rendered im possible by an Act  of God, the 

law, or the other party. ’”  Breitenfeld v. Sch. Dist . of Clayton, 399 S.W.3d 816, 835 

(Mo. 2013)  (en banc)  (quot ing Farm ers’ Elec. Co–op., I nc. v. Missouri Dep’t  of 

Corr., 977 S.W.2d 266, 271 (Mo. 1998)  (en banc) ) . “ [ W] hen a cont ractual duty 

cannot  be perform ed without  violat ing the law, the duty of perform ance is 

discharged.”  Kansas City, Missouri v. Kansas City, Kansas, 393 F. Supp. 1, 6 (W.D. 

Mo. 1975)  (cit ing Ellis Gray Milling Co. v. Sheppard, 222 S.W.2d 742 (Mo. 1949)  
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and Stein v. Bruce, 366 S.W.2d 732 (Mo. Ct . App. 1963) ) . The party arguing an 

“ im possibilit y”  defense m ust  dem onst rate that  vir tually every act ion possible to 

prom ote com pliance with the cont ract  has been perform ed. I d.  

 The FDI C has determ ined that  the paym ents plaint iff seeks const itute a 

golden parachute under the FDI A. Under the applicable regulat ions, a “ t roubled 

depository inst itut ion”  m ay m ake a golden parachute paym ent  to an inst itut ion-

affiliated party ( I AP)  such as plaint iff if and to the extent  that :  

1. the appropriate federal banking agency, with the writ ten 
concurrence of the FDI C, determ ines that  such a paym ent  or 
agreem ent  is perm issible;  or 

 
2. such an agreem ent  is m ade in order to hire a person to becom e 

an I AP in order to prevent  the inst itut ion from  being placed in a 
receivership or conservatorship;  or 

 
3. such a paym ent  is m ade pursuant  to an agreem ent  to pay a 

reasonable severance paym ent , not  to exceed twelve m onths 
salary, to an I AP in the event  of change of cont rol of the 
depository inst itut ion, provided that  the depository inst itut ion 
obtains the approval of the appropriate federal banking agency. 

 
12 C.F.R. § 359.4(a) (1) - (3)  (em phasis added) . The condit ions in paragraphs 2 and 

3 do not  apply here and, thus, the FDI C m ust  approve the paym ents plaint iff seeks. 

I n order to obtain that  approval, either the bank or plaint iff m ust  subm it  a request  

“ in writ ing to the appropriate regional director (DSC) ,”  12 C.F.R. § 359.6, and m ust  

cert ify that :    

it  does not  possess and is not  aware of any inform at ion, evidence, 
docum ents or other m aterials which would indicate that  there is a reasonable 
basis to believe, at  the t im e such paym ent  is proposed to be m ade, that :  
 
  *  *  *  

 
( ii)  The I AP is substant ially responsible for . .  .  the t roubled condit ion . 
.  .  of the insured depository inst itut ion, depository inst itut ion holding 
com pany or any insured depository inst itut ion subsidiary of such 
holding com pany. 



6 
 

  
12 C.F.R. § 359.4(a) (4) ( ii) ;  see also 12 C.F.R. 303.244(c) (6)  (applicat ion m ust  

include cert ificat ion of § 359.4(a) (4)  points) .  

Based on these regulatory requirements, defendant  m akes the following 

argum ent :  the FDI C has on two occasions stated that  the paym ents plaint iff seeks 

in his breach of cont ract  claim  const itute a golden parachute that  cannot  be paid 

without  the FDI C’s approval. I n order for the FDI C’s approval to be obtained, either  

plaint iff or the bank m ust , inter alia,  cert ify to the FDI C that  there is not  a 

reasonable basis to believe that  plaint iff is substant ially responsible for the bank’s 

t roubled condit ion. The defendant  cannot  m ake the necessary cert ificat ion, see Oct .  

13, 2011 Let ter, and plaint iff has declined to do so.2 Thus, the defendant  argues, 

even if plaint iff is ent it led to the addit ional com pensat ion and benefits he seeks 

under the term s of the am ended em ploym ent  agreem ent , it  is im possible for the 

defendant  to perform . 

Plaint iff at tem pts to sidestep the im possibilit y argum ent  by assert ing that  he 

does not  seek perform ance under the em ploym ent  agreem ent , but  rather seeks 

dam ages for a past  breach, and that  he is ent it led to have the court  determ ine 

whether a breach occurred. Plaint iff’s argum ent  fails. Dam ages cannot  be paid 

where there is no duty to perform  and, “when a cont ractual duty cannot  be 

perform ed without  violat ing the law, the duty of perform ance is discharged.”  

Kansas City, Missouri, 393 F. Supp. at  6;  see also Om nia Com m ercial Co. v. United 

States, 261 U.S. 502, 511, 43 S. Ct . 437, 438, 67 L. Ed. 773 (1923)  (where 

                                       
2Although plaint iff characterized his let ter of Sept . 13, 2013 as an “applicat ion under 12 
C.F.R. § 303.244,”  he did not  cert ify that  he was not  responsible for the defendant ’s 
t roubled condit ion. The FDI C informed plaint if f that  his subm ission did not  m eet  the basic 
requirem ents of an applicat ion but  addressed the quest ion as to whether the proposed 
paym ent  const ituted a golden parachute. FDI C Opinion [ Doc. # 44-7] .  
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governm ent  requisit ioned ent ire output  of steel com pany, appellant ’s cont ract  to 

purchase steel “was rendered im possible”  and was “ended” ) .  Furtherm ore, under 

Art icle I I I  of the United States Const itut ion, courts can only hear “cases”  or 

“ cont roversies”  and cannot  render advisory opinions. I n re Bender, 368 F.3d 846, 

847-48 (8th Cir. 2004) . I f FDI C regulat ions prevent  plaint iff from  recovering 

dam ages on his breach of cont ract  claim , a finding that  the defendant  breached 

plaint iff’s em ploym ent  agreem ent  would am ount  to an advisory opinion. 

Plaint iff asserts that  there are disputed facts regarding the defendant ’s 

liabilit y on his cont ract  claim , including the durat ion of his em ploym ent  cont ract , 

whether he was term inated for cause, and whether he is responsible for the 

defendant ’s t roubled condit ion. While these facts m ay be in dispute, they are not  

m aterial and, therefore, do not  preclude ent ry of sum m ary judgm ent .  Even if 

plaint iff prevails on his claim , the defendant  is prevented by law from  paying the 

dam ages he seeks unless and unt il the FDI C determ ines that  the paym ent  is 

perm issible. See Mountain Heritage Bank v. Rogers, 728 S.E.2d 914, 917 (Ct . App. 

Ga. 2012)  (where FDI C did not  consent  to golden parachute paym ent , bank was 

prohibited from  m aking requested paym ent  pursuant  to the federal regulat ions.)  

Plaint iff also argues that  the posit ion the FDI C has taken here is inconsistent  with 

its decision in other cases. Again, this argum ent  has no bearing on the defendant ’s 

abilit y to perform  under the cont ract . Plaint iff’s at tem pt  to dist inguish cases 

addressing whether severance paym ents const itute golden parachutes is sim ilar ly 

irrelevant  to the defendant ’s abilit y to perform . 

Plaint iff argues that  the defendant  “has not  dem onst rated that  it  cannot  

m ake the required cert ificat ion to the FDI C”  because it  has not  m ade a good- faith 



8 
 

inquiry into whether it  could do so. Plaint iff’s Opposit ion at  8 [ Doc. # 47] .  Under the 

regulat ions, the defendant  is only required to dem onst rate that  it  has inform at ion 

providing a reasonable basis to believe that  plaint iff was responsible for its t roubled 

condit ion, thereby rendering it  unable to m ake the required cert ificat ion. Clark v. 

Carver Fed. Sav. Bank, 747 N.Y.S.2d 490, 491 (N.Y. App. Div. 2002)  ( to be relieved 

of obligat ion to pay severance benefits, bank is not  required to dem onst rate 

conclusively that  plaint iff was actually responsible for it s t roubled condit ion) . The 

October 3, 2011 term inat ion let ter3 subm it ted by the defendant  establishes that  it  

has such inform at ion.   

Plaint iff argues that  he cannot  subm it  his own applicat ion to the FDI C 

because the regulat ions require the applicant  to calculate the proposed paym ent . 

Pl. Opp. at  10 (cit ing 12 C.F.R. § 359.4) .  To the extent  that  plaint iff has correct ly 

interpreted the regulat ions, his dam ages are clearly specified in his com plaint .4 

Com plaint  ¶ 13.  

The court  finds that  the defendant  has established that , by vir tue of the 

FDI C’s determ inat ion that  the cont ractual dam ages plaint iff seeks const itute a 

golden parachute, its perform ance under the cont ract  is im possible.  

                                       
3Plaint iff challenges the October 3, 2011 let ter on hearsay grounds. The hearsay object ion is 
overruled. The let ter is not  offered to prove that  plaint iff was term inated for cause or that  
he cont r ibuted to the defendant ’s t roubled condit ion, but  to show that  the defendant  
possesses informat ion prohibit ing it  from  making the required cert if icat ion. 
 
4Plaint iff item ized his damages as follows:  “one year of salary amount ing to approximately 
$338,000.00;  the use of a Bank-owned vehicle for one year, const itut ing a m onetary value 
of approxim ately $12,000.00;  a m em bership in a count ry club for one year, having a 
m onetary  value of approxim ately $15,500.00;  com pensat ion for services as a director on 
the Bank- related board ent it ies in the approxim ate am ount  of $12,000.00;  § 401k 
ret irem ent  plan cont r ibut ions in the approxim ate am ount  of $10,000.00;  and m iscellaneous 
perks and benefits, such as a private office, use of a secretary and paid- for at tendance at  
state and nat ional banking convent ions, having an approximate aggregate value of 
$17,500.00.”   
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Accordingly, 

I T I S HEREBY ORDERED  that  defendant ’s m ot ion for sum m ary judgm ent  

[ Doc. # 43]  is granted .  

A separate judgm ent  in accordance with this Mem orandum  and Order will be 

entered. 

 
 
 
 

        
CAROL E. JACKSON 
UNI TED STATES DI STRI CT JUDGE 

 
Dated this 28th day of May, 2015. 


