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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DENNIS CURTIS, )
Petitioner, 3
VS. g Case No. 4:13cv00293 PLC
IAN WALLACE and ))
CHRISKOSTER, )
Respondents. ))
ORDER

This matter is before the Court on Petitioner's notice of appeal and oRighéh
Circuit’'s orderregarding such filing. (ECF Nos. 17 & .21TheEighth Circuit’'sorder remanded
Petitioner’'scase with direction® consider Petitioner’s untimely notice of appeal as a motion to
reopenthe time to file an appeainder Federal Rule of Appellate Procedure 4(a)(&CF No.

21.)
Background

This Gourt entered a memorandum and order on July 28, 2016, as well as a judgment on
July 29, 2086, denying Petitioner'petition for writ of habeas corpus (ECF Nos. 15 & 16§

After theentryof final judgment, Petitioner had thirty days to file a notice of appeal. Bowles v.
Russel] 551 U.S. 205, 207 (2007) (citing Fed. Rule App. P. 4(a)(1)(A); 28 U.S.C. § 2107(a)).

Thirty days from entry of the order and judgmesatsMonday, August 29, 2016.

' A confined litigantsatisfiesthe timely filing requirement by depositing a notice of appéalthe
institution's internal mail system on or before the last day for filinged. R. App. P. @), 25(a)(2)(G. Petitioner
is an inmate at Missous Southeast Correctional Center. Thus, for his noticeppéal to be timely, Petitioner
needed to deposit his notice of appeal, addressed to the district courtnctbekprisois internal mail system on or

before August 29, 2016.
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Petitioner filed a notice of appeal on December 12, 2016. (ECF No.ldi7he noice,

Petitioner acknowledged: “This notice of appeal is procedurally barred sin@s idugthe]
28" day of August 2016['] However, he alleged he had “cause to excuse the procedural
default” because havas placed in a restrictive housing unit on” July 6, 2016, “released from
administrative] sedregation] on November 30, 2016,” and “mailed this notice of appeal on
December 6, 2016.”1d.)

By letter dated December 13, 2016, the Eighth Circuit Clerk sent the district lsolrac
letter directingthat Petitioner’s enclosed notice of appeal be processed as “filed in the district
court as of . . . December 12, 201614.Y On December 22, 2016, the Eighth Circuit remanded
the case “for the limited purpose the district court for its considerati@f the notice of appeal
as a motion to reopen the time to file an appeal under Federal Rule of Appetatsure
4(a)(6).” (ECF No. 223 This Court subsequently orderbdth parties to file any evidentiary
material and argument to support their gositwith respect to: (1) the date Petitioner received
notice of entry of the order and judgment denying him habeas relief; and (2) whetitarggra
Petitioner’'s motiorwould prejudice Respondents. (ECF No. 22.)

Petitioner fileda memorandumn support of his motion to reopen the time to file an
appealalleging that he did not place his notice of appeal in the prison’s internasyataimon
or before August 29, 2016 because “not only was Petitioner deprived of access to pen, paper,
stamps and access the law library during adeg, he did not receive notice of the entry of the
judgment ‘within 21 days after entry’ under Rule 4(a)(6)(A).” (ECF Na) 2&ccording to

Petitioner, he “received the entry of judgment on September 19, 2016[,] which WagsHafter



the entry of judgment® (Id.) Petitioner attributethe delayed notic® “inadequate prison staff
that mishandled this petitioner’s legal mail.l/ECF No. 23.)

Respondents filed suggestions in opposition to Petitioner’'s motion to rédwp@me to
file an appeal. (ECF No. 25 Respondents argued the Eighth Circuit erred in remanding
Petitioner’s case because Petitioner’s notice of appeal, which the Courtirgtesas motion to
reopen, failed to allege the elements required by Rul6d(ald.) Respondents further argued
that Petitioner's motion to reopen the time to file an appeal should be denied “béeause
actually received notice of the entry of this Court’s order and judgment on August 1, 2016 and
August 2, 2016, and, even if he did receive notice on September 19, 2016, he should have filed
his motion by October 3, 20168.” (Id.) Finally, Respondents assert that, even if Plaintiff
received notice on September 19, 2016, the Court musthdempotion because Fed. R. App. P.
4(a)(6) requires the movant file the motion to reopen “within 180 days after tgmeumdor
order is enteredr within 14 days after the moving party receives notice . . . of the entry,
whichever isearlier.” (ECF No. 25)emphasisn original) (quoting Fed. R. App. P. 4(a)(&)).
Fourteen days after September 19, 2016 was October 3, 2606. (

Discussion
Rule 4(a)(6) of the Federal Rules of Appellate Procedure provides:
The district court mayeopen the time to file an appeal for a period of 14 days

after the date when its order to reopen is entered, but only if all the following
conditions are satisfied:

2 In support of his allegation®etitionersubmitteda legalmail receiptform (ECF No.23, Exhibiid),
which he claims he signed on September 19, 20i@vever, this exhibiloes not contain Petitioner’s signature and
bears the date January 4, 2017

¥ To demonstrate that the prison was ststaffed,Petitioner filed offender council meetimginutesfrom
December 2016 (ECF No. 23, Exhibit B) and «all schedule from Janua8By 2017 (ECF No. 23, Exhibit C)

* In support of their position, Respondents submitted legal mailpteé@ims signed and dated by

Petitioner on August 1, August 2, December 16, and December 28, 2016. (ECFINo. 25

3



(A)  the court finds that the moving party did not receive notice
under Federal Rule of Civil Procedure 77(d) of the entry of the
judgment or order sought to be appealed within 21 days after entry;

(B) the motion is filed within 180 days after the judgment or
order is entered or within 14 days after the moving party receives
notice under Federal Rulg Civil Procedure 77(d) of the entry,
whichever is earlier; and

(C)  the court finds that no party would be prejudiced.

Fed.R. App. P. 4(a)(6). See als®?8 U.S.C. § 2107(c). These time limitations are “mandatory

and not susceptible to equitable modificatioBdwles 551 U.S. at 208.

Here, the Court entered thmemorandum and order and thedgment denying
Petitioner’'s habeas petition on J@y and29, 2016. Respondents have presented evidence that
Petitioner received notice of these entries on August 1 and 2, 2016. Accordingipn@eti
received notice of the entry of judgment within tweatye days after entrgndis thereforenot
entitled to relief under Federal Rule of Appellate Procedure 4(a)@e Fed. R. Civ. P.
4(a)(6)(A).

Even if the Court were to accept Petitioner’s assertion that he did not recétecafithe
judgment until September 19, 2016, Petitioner is not entitled to the relief sought in fta.mot
Under Rule 4(a)(6), a party seekingreopen the time to appeal must files or her motion
“within 180 days after the judgment or order is entered or within 14 days afteotheghparty
receives notice . . . of the entry, nhever is earlier[.]” Fed. R. App. P. 4(a)(6). Assuming,
arguendo that Petitioner received notice on September 19, 2016, he was required to file his
motion to reopethe time to file an appeal by Octol#r2016. Petitioner did not file the motion

to reopen time to appeal until December 6, 2016. Accordingly, Petitioner’'s motion id.denie

® “Rule 4 of the Federal Rules of Appellate Procedure carries § 2107 intceradowles 551 U.S. at
208. InBowles the Supreme Court held that, statutory time limits for taking an appejirisdictional and “this
Court has no authority to create equitable exceptions to jurisdictionataeents[.]” Bowles 551 U.S. at 210,
214,




IT ISHEREBY ORDERED that Petitioner’'s motion to reopen the time to file an appeal
(ECF No. 17) iDENIED.
IT ISFURTHER ORDERED that the Gérk of this Court shall forward this Order to the

Eighth Circuit. SeeEighth Circuit Order, filed December 22, 2016 (ECF No. 21).

Z;:r«-_ X.'( K‘i{_/,——_.__

PATRICIA L. COHEN
UNITED STATES MAGISTRATE JUDGE

Dated thi2" day ofMarch, 2017.



