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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
RASHEED I. MUHAMMAD,

Petitioner,

)
)
)
)
V. ) Case No. 4:13-CV-0311-AGF
)
TROY STEELE, )

)

)

Respondent.

MEMORANDUM AND ORDER

This matter is before the Court on tbetition of Missouri state prisoner Rasheed
Muhammad for a writ of habeasrpus pursuant to 28 U.S.&2254. On November 26,
2008, Petitioner entered a blind plea of guiltythe Circuit Court ofSt. Louis, Missouri,
to second-degree murder and armed crimaicéibn. Petitioner wasentenced on January
23, 2009, to a 25-year term of imprisonmenteach count, to be se&d concurrently.
For habeas relief, Petitioner asserts that donstitutional rights we violated in two
ways:

1. Petitioner claims his plea counsel rendereeffective assistance in promising
Petitioner that he would not be sentencedthtwe than 20 yearif he pled guilty;
and

2. Petitioner claims his plea counsel rendergeffective assistance in failing to
advise Petitioner about the feasibility of a self-defense claitineopossibility that

a jury might find for a lesser-includeoffense on the murder charge.
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For the reasons set forth below, thétpen for habeas relief will be denied.

BACKGROUND

Charges and Guilty Plea Hearing

On November 26, 2008, Petitioner enterdaliad plea of guiltyto second-degree
murder and armed criminal action with regaydhe July 2, 2007 shooting death of Djuan
Rives. At the plea hearin@getitioner was informed by thegal court thahe would not
be sentenced to more than the state’smegended sentence of 8ars on each count,
to run concurrently. (Doc. No. 22-3 at¥2-13.) The court alsmformed Petitioner that
it would be unlikely to depa from the State’s recommdation of 25 years because
Petitioner was a persistent offender. The plaat explained to Petitioner at the hearing:

But | also told yourattorney that it is very unlikely that |
would cut the recommendationf[85 years] also because —
and the main reason being is th@gd you up as a persistent
offender, and [assistant prosecuting attorney] Monahan tells
me that he would be able fwove that you are a persistent
offender. That's why I'm putting that on the record also.

(Doc. No. 22-3 at 13-14.)

The State then recitedalevidence which it wouldave tendered at trial:

There were at least sevenopke that saw the defendant
engage in a verbal altercatianith at least seven people and
one of the friends which wdsjuan Rives who - - there may
have been some physical contbetween the individuals and
several of the witnesses. They noticed that the defendant had
a gun on him, and several oktlwitnesses also would testify
that the defendant, after DjueRives slipped and fell into
him, that the defendant thepulled this handgun, this 9
millimeter Jennings pistol, anshot the victim once in the



chest and - - which killed him.Witnesses also saw the
defendant hide a 9 millimeter Jengs pistol in the side of a

dumpster which they told poli@bout and was recovered that
night.

Id. at 18-19.

Petitioner agreed that these recited factseveeibstantially correct. Petitioner also
acknowledged that his attay fully explained the eleemts of the crime and any
possible defenses; that she istigated the case to his coleje satisfaction; that she
adequately and effectively represented hindéfense of all charges; and that Petitioner
did not know of anything she coulsave done that she had notd. at 17, 21-22.
Petitioner then acknowledged the rightsw&s waiving by entering a guilty plea and
acknowledged that no promises or threats Ibeeh made to him to induce his plea of
guilty. 1d. at 20-24.

The plea court accepted Petitioner’s pleaguilty, finding that there was a factual
basis for each count and that Petitioner'sagl of guilty were made voluntarily and
intelligently with a full understanding of theharges and the consequences of pleading
guilty. Id. at 25.

Sentencing Hearing

On January 23, 2009, Petitioner was sec#dnto 25 years opach of the two
counts, to run concurrently Petitioner again indicatethat his attorney did not
communicate any threats or priges to induce him to pldaguilty. Petitioner testified
that his counsel did everything that h&kexs before he entered a plea of guilty. He

agreed that he was “satisfied with the ssgs rendered to [hinf}y [counsel],” whether



or not he was satisfied witthe outcome of this case, which the sentencing court
explained was that he would ¢ the penitentiary for 2§ears.” The sentencing court
found that “no probableause exists to believe thefeledant has received ineffective
assistance of counsel.” (Doc. No. 22-3 at 39-42.)

M otions for Post-Conviction Relief

On June 24, 2009, Petitioner filed Amended Motion to Veate, Set Aside or
Correct the Judgment and Sentence, with dlssistance of appointed counsel, and a
request for an evidentiary haay. In his motion Petitioner raised the same two claims at
issue here: that plea counsel promised hienctburt would sentence Petitioner to no more
than 20 years irexchange for his guiltyplea, and that plea counsel failed to advise
Petitioner of the potential for a self-defensairm or that a jury might convict him of a
lesser-included offense includj voluntary or involuntary manslaughter. Petitioner
asserted that he would have gone to tifidle had been aware of the likely 25-year
sentence or the possibility of arguing forfsidfense or a lessémcluded offense, and
that, as a result, his plea was rendered involuntakyat 64-76.

The motion court overruled Petitioner’'s pasinviction motion for relief, without
an evidentiary hearing. Thaotion court found that the cerd refuted Petitioner’s first
claim, relying upon Petitioner'swn representations at theepland sentencing hearings
that no threats or promises were madentiuce him to plead gity, and that he was
satisfied with his counsel’s workid. at 81-84. The motion oot did not respond to the
second claim—that plea counsel failed to adviPetitioner of the possibility of a self-

defense claim or the possibility of ardect for a lesser-icluded offense.
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Petitioner’s only argument on appeal vaat the motion court improperly failed
to address his second claim. (Doc. No.12at 10-11.) The Missouri Court of Appeals
ruled that the motion court was required geue findings and conclusions on all issues
and was not excused from doing so inistltase by any recognized exception.
Muhammad v. Sate, 320 S.W.3d 727, 729 (& Ct. App. 2010) Muhammad 1”). The
Missouri Court of Appeals therefore remaddie case for the nion court to issue
findings of fact and conclusions of lawtlwvregard to Petitionés second claim.d.

On remand, the motion court issudathdings and conclusions regarding
Petitioner's second claim—that defense celirfailed to advise him concerning the
potential of a self-defense claim and the dabsi that a jury mighthave convicted him
of a lesser-included offense. The motiaut found this claim to be refuted by the
record, relying on Petitionersestimony at the plea and sentencing hearings.
Specifically, the motion court relied &tetitioner’s representations that:

counsel did not refuse to complyth any of his requests, that
she answered all of his questions regarding the charges
pending against him, that led enough time to discuss the
case with counsel, that he had complaints or criticisms of
counsel’s representation, that diein’t know of anything that
she could have done that shdrdi, that he didn’t give her a
list of witnesses to interview in reference to any possible
defense or defense that he might have, that counsel
investigated the case to his cdeip satisfaction, that he had
been advised of all aspectsag case including legal rights
and possible consequences o plea, and that counsel had
adequately, completely, and efferely represented him in his

defense to the charges pending against him.

(Doc. No. 22-9 at 51.)



Petitioner appealed the motion court’'s s&d opinion only withregard to the
claim that counsel failed to advise Petition&f the possibility of self-defense or
conviction of a lesser-included offense of setaegree murder. (Doblo. 22-6 at 14.)
Specifically, Petitioner argued that the failurecolunsel to so advise him was a factual
issue not refuted by the recorhd that Petitioner’'s repeatszpbresentations that he was
satisfied with counsel shoulae disregarded, because at the time of the plea, Petitioner
was unaware that a self-defense theory mightidele, or that he might be convicted on
a lesser-included offense. In suppof his contentionsPetitioner relied olBequette v.
Sate, 161 S.W.3d 905, 908 (M&t. App. 2005) (finding thenovant, who was convicted
of criminal non-support of his minor childrewas entitled to an elentiary hearing on
his motion for post-conviction relief wherethe time of the plea @iense counsel had not
informed him of the defensef in-kind support). Petitiomedid not appeal the motion
court’s ruling with regard to his first claimrfeelief, i.e., that counsel promised Petitioner
he would be sentenced to no mtran 20 years ifie pled guilty.

The Missouri Court of Appeals affirmeéte motion court’s denial of Petitioner’'s
request for post-conviction relief, holdinthat the motion court’'s findings and
conclusions were not clearly erroneous andeggethat the record clearly indicated that
Petitioner voluntarily and knowinglentered a plea of guiltyMuhammad v. Sate, 367
S.W.3d 659, 663 (Mo. Ct. App. 2012Mthammad I1”). The appellate court first found
that Petitioner’s claim was refuted by the meto Like the motion court, the appellate
court noted Petitioner's spedfiacknowledgements that wusel fully explained the

nature of the charges and the elementho$e charges, that counsel had explained any
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possible defense, that he hladen advised of all aspeat$ his case and the possible
consequences of his guilty plea, and the a#Hiion at sentencing that he was satisfied
with the services rendered by counsel. ¢htiof these statementhe court found that
“[tlhe record, therefore, clearly demorats that defense wosel fully advised
[Petitioner] of the nature of the chasgend defenses to those chargdsd.”at 662.

The Missouri Court of Appeals furthefound that Petitioner's case was
distinguishable fromBequette, because while inBequette there was a substantial
possibility that the movant wsanot aware of a particulghighly technical’ defense,
“[s]elf defense is not a technical or sogtitated legal defense that is beyond the
knowledge of a layperson.ld. at 663. The court concludehat the record did not
support any claim that Petitioner was unaware of the principles of self-defense. The
court similarly stated that it was “not perded that the possibilitgf being convicted of
a lesser offense to second-ck murder is beyond the realm of knowledge of a lay
person.” Id.

Federal Habeas Petition

Petitioner again raises the same two claims in his federal habeas petition.
Respondent argues that Petitioner's firshiral was procedurallydefaulted because
Petitioner did not advance the claim when phpealed the denial of his motion for post-
conviction relief, and Petitioner has failed demonstrate cause and prejudice for the
default, or actual innocence which mightcege this proceduratlefault. Second,
Respondent argues that eveansidered on its meritRetitioner’s first claim fails

because the record reflects that Petitianeyuilty plea was knowg and voluntary.
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Respondent argues that Petitioner’'s second ctammiarly fails because the state courts
reasonably adjudicated the claim. Petitionkxdfa traverse, in which he reiterates his
claims and suggests thaetiCourt should consider thBetitioner was assaulted by the
victim and his confederates prior to the victim's death. Petitioner also proffers an
eyewitness handwritten statemenhich he claimsupports that Petitioner was assaulted
prior to shooting Rives. Petitioner assertt the was outnumberechuld not leave, and
believed his life was in danger, and thus, diem for habeas relidbased on counsel’s
failure to discuss a self-defem theory should be grantedPetitioner also requested
additional discovery to obtain a recordiofy Petitioner’s statement to police following
the incident:

DISCUSSION

Applicable L egal Standards

“Ordinarily, a federal court reviewing state conviction in a 28 U.S.C. § 2254
proceeding may consider only those claims which the petitimaepresented to the state
court in accordance with state procedural rulésriold v. Dormire, 675 F.3d 1082,
1086-87 (8th Cir. 2012) (citations omitted)Under Missouri law, “a claim must be
presented ‘at each step of the gidi process’ to avoid defaultld. at 1087 (quoting

Benson v. Sate, 611 S.W.2d 538, 541 (M&t. App. 1980)). “Failure to raise a claim on

! Because the record ssifficient to fully consider Ilaof the assedd grounds for

habeas relief, the Court will not reapeliscovery. 28 U.&. § 2254(e)(2)see also
Chatman v. Steele, No. 4:08CV1656DDN, 2009 WL 5030784t *10 (E.D. Mo. Dec. 14,
2009) (“[P]etitioner is seeking t@®open the record of the statmurt decisions in his case.
This he may not do, because this court igtédhin its habeas cpus jurisdiction under
28 U.S.C. § 2254, and the redas sufficient to fully consler all of the grounds for
habeas relief.”).



appeal from the denial of a post-convictiomotion erects a procedural bar to federal
habeas review."Jolly v. Gammon, 28 F.3d 51, 53 (8th Cir. 1994) (citation omittesbe
also Moore-El v. Al Luebbers, 446 F.3d 890, 896 (8t@ir. 2006) (“Where a claim is
defaulted, a federal habeas court will coesid only where theetitioner can establish
either cause for the default and actual ymleje, or that the default will result in a
fundamental miscarriagof justice.”).

Additionally, where a claim has been adpated on the merits in state court, the
Antiterrorism and Effective Death Penalty Act of 199®EDPA”) provides that
application for a writ of habeas corpesnnot be granted unless the state court’s
adjudication

1) resulted in a decision that was contrémy or involvedan unreasonable

application of, clearly established dezal law, as determined by the
Supreme Court of the United States; or

2) resulted in a decision that was bdgg an unreasonable determination

of the facts in light of the evahce presented in the State court
proceeding.
28 U.S.C. § 2254(d).

The “contrary to” clause isatisfied if a state court Baarrived at a conclusion
opposite to that reached the Supreme Court on a questioriaaf or confronts facts that
are materially indistinguishable from a ned@t Supreme Court precedent but arrives at
the opposite result.Srong v. Roper, 737 F.3d 506, 31 (8th Cir. 2013);Lockyer v.
Andrade, 538 U.S. 63, 73 (2003 A state court “unreasonably applies” clearly

established federal law when it “identifie®tborrect governing legal principle from [the



Supreme] Court’'s decisions butreasonably applies that principle to the facts of the
prisoner’s case.'Williamsv. Taylor, 529 U.S. 362, 413 (2000).

‘[Cllearly established Feddralaw’ for purposes of §
2254(d)(1) includes only the hngs, as opposed to the
dicta, of [the Supreme Court’s] decisions. And an
‘unreasonable application of those holdings must be
objectively unreasonable, not merely wrong; even clear error
will not suffice. To satisfy tis high bar, a habeas petitioner
is required to show that tretate court’s ruling on the claim
being presented in federal cows so lacking in justification
that there was an error welhderstood and comprehended in
existing law beyond anypossibility for fairminded
disagreement.

Woods v. Donald, 135 S. Ct. 1372, 1376 (2015) (citats omitted). “This is especially
true for claims of ineffective assistancecolunsel, where AEDPA review must be doubly
deferential in order to afforboth the state court and the defense attorney the benefit of
the doubt.” Id. (citation omitted). “Finally, a state court decision involves an
unreasonable determination of the facts ghtliof the evidence psented in the state
court proceedings only if it ishown that the state courpsesumptively correct factual
findings do not enjoy fport in the record.Jonesv. Luebbers, 359 F.3d 10051011 (8th

Cir. 2004) (citations and internal quotation marks omitted).

Promise of Reduced Sentence

First, the Court considers whether Petitidsméirst asserted claim fails as a matter
of procedural default. Petitioner’s claim thaal counsel was ineffective in promising
him a sentence not greater than 20 years wasedurally defaulted istate court because
although the claim was raised in Petitionarisetion for post-conviction relief, it was not

preserved on appeal from deniaf that motion. InsteadPetitioner’s appeal of the
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motion court’s initial denial of relief focudesolely on the motion court’s failure to
address Petitioner's second argument: thaivag not informed othe doctrine of self-
defense.See Doc. No. 6 at 14. Thus, he failedraise his first habeas claim in appealing
his denial of post-conviction relief. Accordjly, consideration othis claim is barred.

Moreover, even if the Couvtere to consider this @im on its merits, Petitioner’s
claim would fail. To obtain relief under tl&xth Amendment for ineffective assistance
of counsel, a petitioner must show that ¢usinsel’'s performance was both deficient and
prejudicial. Srickland v. Washington, 466 U.S. 668, 687 (1984). Hhll v. Lockhart, 474
U.S. 52, 58 (1985), the Supreme Court appidckland’'s two-part test to ineffective
assistance of counsel claims arising in thatext of guilty pleasand explained that to
prevail, a petitioner must show prejudican inquiry which “focuses on whether
counsel’s constitutionally ineffective perfoamce affected the outcome of the plea
process.” Id. at 59. Moreover, “[w]hee a guilty plea is chignged under the second
prong of theStrickland test the defendant must show that he would not have pleaded
guilty and would have insistl on going to trial.”Nguyen v. United States, 114 F.3d 699,
704 (8th Cir. 1997) (citingill, 474 U.S. at 58-59) (sptation marks omitted).

Here, the motion court reasonably foundttRetitioner cannot claim that he was
prejudiced by his counsel’s aljed promise that he would no¢ sentenced to more than
20 years in prison, because the plea courtesgty informed Petitioner prior to his guilty
plea that it was unlikely to deviate from tBéate’s recommended sentence of 25 years.
The motion court’s adjudicatioof this claim was factually and legally reasonalsee,

e.g., Tingjero-Ortiz v. United Sates, 635 F.3d 1100, 1105 #8 Cir. 2011) (finding no
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prejudice because “allegedly omitted infotroa had been ‘fully supplied to [the
petitioner] throughout the plearocess’ and the district court had ‘explicitly informed’
the petitioner of the potentially applidatsentences durirthe plea colloquy”).

Failureto Advise On Sdalf-Defense and L esser -1 ncluded Offenses

Next, the Court considers Petitioner's olathat his counselas ineffective in
failing to inform him about thg@ossibility of arguing self-defee at trial, or about the
possibility of lesser-included offenses. Agaigljef for ineffectiveassistance of counsel
requires a petitioner to show that his ceelis performance was both deficient and
prejudicial. Strickland, 466 U.S. at 687. Eablishing ineffective asstance of counsel is
a “heavy burden,United States v. Apfel, 97 F.3d 1074, 107@th Cir. 1996), because
“[i]n determining whether counsel’s conductsvabjectively reasonable, there is a strong
presumption that counsel’s conduct falls within the wide range of reasonable professional
assistance.” Nguyen, 114 F.3d at 704 (citingtrickland, 466 U.S. at 689) (internal
guotations omitted). KFthermore, both @ngs of the test must [satisfied for the claim
to succeed; if a defendant fails to make #igant showing undeone prong, the court
need not address the oth&rickland, 466 U.S. at 697.

In holding that Petitioner did not receivesffective assistance of counsel, the state
courts gave considerable \wht to Petitioner's answers dag the plea colloquy. But a
layperson cannot be expected to be awafreall legal defenses, and therefore, the
Petitioner's representation that his attorrexplained all “possible defenses” to his
satisfaction is not dispositive evidence offisient representation.The Eighth Circuit

has explained that “[a] guilty plea must repent the informed, self-determined choice of
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the defendant among practicable altamest; a guilty plea cannot be a conscious,
informed choice if the accused relies upoounsel who performs ineffectively in
advising him regarding the consequences. of the feasible options."Hawkman v.
Parratt, 661 F.2d 1161, 117@th Cir. 1981).

Moreover, the Court is not maded by the Missouri cdstreasoning that “[s]elf
defense is not a technical smphisticated legal defense timbeyond the knowledge of a
lay person,”Muhammad I, 367 S.W.3d at 663. Similarly, effective counsel should
advise a client of the lesser-included offensiegoluntary or involuntary manslaughter if
those lesser-included offensaxe in fact available.See, e.g., Wiggins v. Sate, No. ED
101660, 2015 WL 915324, at *4 (Mo. Ct. AppApr. 28, 2015) (distinguishing
Muhammad Il, and holding thatwhile self-defense is evaht, the concept of sudden
passion arising from adequate cause isasavident to a non-lawyer”).

Nevertheless, the Court concludes thainsel's assistance was not ineffective,
and Petitioner is not entitled to habeas rélidh Patrick v. Purkett, No. 4:07CV00974
ERW, 2010 WL 2926230, &8 (E.D. Mo. July 20, 201)) a petitioner who bludgeoned
his victim to death following an argument in i the victim swung an electrical cord at
the petitioner brought a habeas corpusntlfollowing his guilty plea. The petitioner
claimed he was prejudiced by counsel's failtwmeadvise him as to the possibility of

arguing self-defense, or of the possibilof being found guilty of lesser-included

2 As the Eighth Circuit has explainéth reviewing whether the state court’s decision

involved an unreasonabhlpplication of clearly estalitied federal law, we examine the
ultimate legal conclusions reached by tlourt, not merely the statement of reasons
explaining the stateourt’s decision.” Williams v. Roper, 695 F.3d 825, 831 (8th Cir.
2012) (citation omitted).
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offenses to second degree murder, incgdvoluntary manslaugét or involuntary
manslaughter. The court found that counsel was not deficient because the petitioner
would not have met the requirements forjuay instruction onself-defense or the
proffered lesser-included offeess The court explained th#te “[p]etitioner’'s plea
counsel was not ineffective in failing to sugg#sit he could proceed to trial and assert
self-defense, or seek to ointa guilty verdict at trial orthe lesser offenses of voluntary

or involuntary manslaughter. The facts gdd demonstrate thaione of those trial
strategies would haveeen viable.”ld. at *6.

Here, too, plea counsel in the st matter would not have rendered
unconstitutionally ineffective assistance Ugiling to discuss wh Petitioner the
possibility of going to trial under a $alefense theory. Missouri statutory law
establishes that to rage an instruction on self-defenge a case where lethal force is
used, a criminal defendant must show:

(1) an absence of aggressionpoovocation on the part of

the defender; (2) a real or appatly real necessity for the

defender to kill in order to save himself from an

immediate danger of seriousdily injury or death; (3) a

reasonable cause for the defendant’s belief in such

necessity; and (4) an attemipy the defender to do all

within his power consistenith his personal safety to

avoid the danger and the need to take a life.
Sate v. Thomas, 161 S.W.3d 377, 379 (MQOO05) (citing Mo. Rev. Sta§ 563.031). In
light of the facts as Petitioner agreed terthin his guilty plea hearing, Petitioner cannot

show “a real or apparentheal necessity for thdefender to kill,” a required element of

the defense. While there may have beanesphysical contadietween Petitioner and
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his victim, there is no indicatioof any perceived need tdlk Nor do the facts suggest
that Petitioner attempted to “adothe danger and the needtéde a life.” Instead, the
facts suggest that Petitioner shot the victuith little or no provocation and as a first
resort upon feeling threatened. No courjuny could rationally find that Petitioner was
justified in shooting Rives in the chestchese Rives “slipped and fell into him.See
Patrick, 2010 WL 2926230, at *3 (“A court or iy could not rationally find that [the
petitioner] was justified in blgeoning the victim on the headd then strangling her . . .
in order to save himself from further insulmjshes, or strikes from an electrical cord,
and counsel therefore was not ineffectivedeciding not to disas this defense with
Petitioner.”).

Similarly, under Missouri law, voluntg manslaughter would not have been
legally feasible. Voluntary manslaughterislass B felony, defined as causing the death
of another person under aimmstances that would constitute murder in the second
degre€ except that the death weaused “under the influenoé sudden passion arising
from adequate cause.” Mo. Reéstat. § 565.023. “Adequateuse” refers to “cause that
would reasonably produce a degree of massn a person of dinary temperament
sufficient to substantially impair an ongiry person’s capacity for self-controllt. at§
565.002(1). “Sudden passion” is “passidirectly caused by and arising out of

provocation by the victim oanother acting with the victimvhich passion arises at the

3 Pursuant to Missouri law, “A persocommits murder in the send degree if he 1)

Knowingly causes the death of another persgnwith the purpose of causing serious
physical injury to another person, causes death of another person .. ..” Mo. Rev.
Stat. Section 565.021.1.
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time of the offense and is not soleéhe result of former provocationd. at 8 565.002(7);

it “may be rage or anger, or terror, but it shioe so extreme that, for the moment, the
action is being directelly passion, not reason.Qate v. Fears, 803 S.W.2d 605, 609
(Mo. 1991) (internal quotations and citations omitted).

Here, counsel was not ineffective by fagito discuss a voluntary manslaughter
theory, because no factfinder could reasbnaonclude that Petitioner had adequate
cause or experienced sudden passion before shooting Rives. Instead, the facts to which
Petitioner admitted suggest ontgat Rives and his assatés may have approached
Petitioner and that some altation may have occurred. Bthe facts suggest that any
physical contact with Petitioner was incideraall insufficient to give rise to a voluntary
manslaughter instruction at trial.

Finally, plea counsel was not ineffectiter failing to advise Petitioner of the
possibility of being convicted only oinvoluntary manslaughter. A person who
“[r]lecklessly causes the death of anothaispe” commits involuntary manslaughtesee
Mo. Rev. Stat.8 565.024.1(1). The MissourBupreme Court has explained
“recklessness” as it relates to parted self-defense as follows:

Recklessness resembles knowirmnduct in one respect in
that it involves awareness, butstan awareness of risk, that
is, of a probability less thama substantial certainty. By
contrast, to act knowingly is tbe aware that the conduct is
practically certain to cause astdt. In sum, reckless conduct
IS not inconsistent with the tentional act of defending one’s
self, if in doing so one uses unreasonable force.

Sate v. Beder, 12 S.W.3d 294, 299 (Mo. R0). A killing resulting from an

unreasonable belief that the conduct was necessagve the killer's own life, therefore,
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can constitute an involuntary manslaughta doctrine known as ‘“imperfect self-
defense.” See Bedler, 12 S.W.3d at 298However, the jury in such a case would need to
“believe the defendant acted unreasonalnlydefending himsél but not believe
defendant had the requisite intent for secorgteke murder; that is, he did not knowingly
cause the victim’s death or have a pwgto do great harm to the victimld. at 300;see
also State v. Newberry, 157 S.W.3d 387, 397 (Mo. Ct. Ap2005) (a factfinder can only
“draw an inference of recklesseif there is a basis to beleethat the defendant did not
knowingly cause the victim’s @h or have a purpose to do great harm to the victim”)
(citing Beeler, 12 S.W.3d at 300). Here, Petitioneubnot have coreivably claimed
that he did not knowingly cause Rives’s deat have a purpose to do great harm to
Rives when he shot him. The fadts not support such an inference.

Thus, none of the alternative trial $&gies proffered byetitioner would have
been viable, and plea counsehs not ineffective by failing to discuss those strategies
with Petitioner. In sum, while the Court redien grounds different than those set forth
by the state courts, the Court finds thatdleeision of the MissouCourt of Appeals did
not violate clearly established federawlaand was not basedn an unreasonable
determination of the facts.

CONCLUSION

The Court concludes thaetitioner is not entitled tdederal habeas relief.
Furthermore, the Court does not believe tlesonable jurists might find the Court’s
assessment of Petitioner’s claims for halmedief debatable or wrong, for purposes of

issuing a Certificate of Appealabilitynder 28 U.S.C. § 2254(d)(2)See Miller-El v.
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Cockrell, 537 U.S. 322, 338 (2003) (standard isuing a Certificate of Appealability)
(quotingSack v. McDaniel, 529 U.S. 473, 484 (2000)).

Accordingly,

IT ISHEREBY ORDERED that the petition of Rashéd¢. Muhammad for a writ
of habeas corpus pursuaat28 U.S.C. § 2254 ISENIED.

IT IS FURTHER ORDERED that a Certificate of Appealability shall not be
issued in this case.

A separate Judgment shall asgmany this Memorandum and Order.
Dated this 16th day of March, 2016.

AUDREY G. FLEISSIG _
UNITED STATES DISTRICT JUDGE
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