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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

AMERICAN RAILCAR INDUSTRIES, )
INC., )
)
Plaintiff, ) No. 4:13-CV-778 CAS
)
V. )
)
HARTFORD INSURANCE COMPANY )
OF THE MIDWEST, et al., )
)
Defendants. )

MEMORANDUM AND ORDER

This matter is before the Court on delant Hartford Insurance Company of the
Midwest's (“Hartford”) motion for summaryugdgment on the remaining count of plaintiff
American Railcar Industries, d¢ds (“ARI”) complaint. ARIopposes the motion. The matter is
fully briefed and ready for decision. For the doling reasons, the Court will grant defendant’s
motion for summary judgment.

l. Background

This action arises out defendant Hartfordlleged breach of ansarance contract with
plaintiff ARI, and Hartford’s alleged failure to actfurtherance of ARI's best interests. In April
2008, an employee of ARI, George Tedder (“Miedder”), was injured at ARI's facility in
Paragould, Arkansas. Another employee of ARiligently operated a gotfart at the facility,
causing Mr. Tedder’s injury.

Mr. Tedder filed a workers’ compensatiomich against ARI, and Hartford defended ARI

under the policy. The policy provided insuraramerage to ARI for workers’ compensation
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claims and for employers liability claims nobvered by workers’ compensation. Hartford
successfully argued that Mr. Ted®einjuries occurred while hevas on break, and therefore his
injuries were not compensable under Argas workers’ compensation law.

After ARI defeated the workers’ compensation claim, Mr. Tedded a tort action
against ARI in the United States District Cotor the Eastern Districof Arkansas (“Tedder
civil action”). Hartford did not defend or insufdRl in the Tedder civil action. The civil action
went to trial, and a jury awarded Mfedder damages in the amount of $2,284,888.20. The
district court reduced the award to $1,547,388.20he Eighth Circuit Court of Appeals

affirmed. See Tedder v. American Railtagdus., Inc., 739 F.31104 (8th Cir. 2014).

In this case, ARI has sued Hartford claagnithat it did not advise ARI that a successful
defense of Mr. Tedder's workers’ compengaticlaim would increase ARI's exposure to
damages in a tort action. ARI brought the @ctin four counts: Breach of Contract against
Hartford (Count 1); Breach of Fiduciary Duty against Hartford and SRS (Count Il); Breach of
Implied Covenant of Fair Dealing against Hartl (Count Ill); and Negligent Claims Handling
against Hartford and SRS (Count I¥/)Counts Il through IV were dismissed on defendant’s
motion to dismiss. Hartford’'motion for summary judgment seejudgment on the remaining
count, Count I, for breach of contract.

Hartford states it had nabligation to defend and indeifyn ARI for Mr. Tedder’s civil

action under the employers liabilipolicy because Mr. Tedder diwbt sustain injury within the

Ynitially, ARl named as a defendant in thémse its lawyer in the underlying workers’
compensation claim, Mr. Randy P. Murphy. Mr.idly filed a motion to dismiss based on lack
of personal jurisdiction. After taking jurisdienal discovery, ARI disnsised its claims against

Mr. Murphy without prejudice. See Doc. 38.
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course and scope of his employmeiturther, Hartford states that even if coverage existed, it
would be barred because ARI failed to tiynebtify it of Mr. Tedder’s civil action.
Il. Summary Judgment Standard

The standards applicable to summary judgmmantions are well sdétd. Pursuant to
Federal Rule of Civil Procedure 56(c), a caudy grant a motion for summary judgment if all
of the information before the court shows “théseno genuine issue of material fact and the

moving party is entitled to judgmeas a matter of law.” See Celotex Corp. v. Catrett, 477 U.S.

317, 322 (1986); Board of Educ., Island Tree®io, 457 U.S. 853, 863 (1982). “Where the

unresolved issues are primarily legal rather tl@ctual, summary judgent is particularly

appropriate.” _Cearley v. General Am. Tran€orp., 186 F.3d 887, 889 (8th Cir. 1999) (citing

Crain v. Board of Police Comm’rs20 F.2d 1402, 1405-06 (8th Cir. 1990)).

With this standard in mind, the Court accetbis following facts as true for purposes of
resolving the motion for summary judgment.
lll.  Facts

The Underlying Incident

On April 24, 2008, Mr. Tedder was an employee of plaintiff ARl and worked at its
facilities in Paragould, Arkamas. On that morning, MrTedder was taking an employer-
mandated break. After being told to take hisab;; Mr. Tedder finished working on a pipe, then
took two steps to the break talaled sat down. Mr. Tedder statedditen used the table to work
on parts and he characterized thble as a “combination break/wot&ble.” Less than thirty
seconds after sitting down for his break, a fellow employee, Leon Pajek, lost control of a golf
cart he was driving and struck the table, piignMr. Tedder between thebla and the pipe rack

on the shop wall and injurg his lower back.



The Workers' Compensation Case

Mr. Tedder filed a claim for workers’ competisa benefits with the Arkansas Workers’
Compensation Commission arisingt of the incident. The workers’ compensation claim was
forwarded to Georgia Diemer (“Ms. Diemer”) &pecialty Risk Services (“SRS”). At the time
of Mr. Tedder’s workers’ compensation claim, SRas a division of Hartford, and Ms. Diemer
was employed by Hartford.

At deposition, Ms. Diemer testified thathe believed the claim would be non-
compensable because Mr. Tedder was not wgrkat the time of the incident, and under
Arkansas law, people on brealeanot “in the course of employm&” She testified that she
discussed this with ARI’'s safety and environtamanager, Jerry Powers, who agreed with her
assessment. Ms. Diemer assigned the casttaimey Randy Murphy to represent ARI.

On December 19, 2008, a workers’ compensation hearing was held to determine the
compensability of Mr. Tedder's claim under the Arkansas Workers’ Compensation Act.
Administrative Law Judge David Greenbaum deieed that the claim was not compensable
because Mr. Tedder was on break at the twmhethe incident and was not performing
employment services. Mr. Tedder appealrdige Greenbaum’s ruling, and the Arkansas
Workers’ Compensation Comssion affirmed. The Commissi adopted Judge Greenbaum’s
ruling.

Mr. Tedder’'s Civil Action and Notice to Hartford

On August 3, 2009, Mr. Tedder’s attorney forded a letter to ARI indicating he would
file civil suit in Arkansas if they did not reaehsettlement regarding MFedder’s bodily injury.
The email was received at ARI by Diana Goulie assistant of Michael Obertop, and was

forwarded to Mr. Obertop. At that time, M@bertop was ARI's director of SEC reporting,



corporate secretary, and assistant treasurer.Obrtop never notified Hddrd of the civil tort
action. (ARI's Resp. to Hartford’s SOF 22).

Less than a month later, on September 2, 20B9Tedder filed a civil suit in the United
States District Court for the Eash District of Arkansas again&RI for the injuries he sustained
in the April 28, 2008 accident. M@bertop does not recall notifyindartford of the filing of the
complaint. During the time between the filin§ the Tedder civil action through its trial, Mr.
Obertop does not recall notifyg Hartford of the filing othe civil action against ARI.

On September 21, 2009, ARI's counsel ie tvil action, Robg Thompson, wrote a
letter to ARI's counsel irthe workers’ compensation e&sRandy Murphy. Mr. Thompson
stated that he represented ARI in the Icagtion, and asked Mr. Murphy for any relevant
discovery he had obtained in the workersinpensation case. Mr. Thompson referenced the
title of the civil tort action, theourt, and the cause number.

According to ARI, during the administratiaof the workers’ compensation claim, Ms.
Diemer was notified several times lfr. Tedder’s intent to file #ort action. (ARI's Resp. to
Hartford’'s SOF 26-27).

ARI employee Jerry Powers “believes he callddmer and told her about the civil tort
action.” (ARI's SOF 25).

Hartford’s Assistant Vice Praent of the major case lidity section, Lisa Roche,
testified that she reviewed Hartford’s claim mnetoand confirmed that Hartford had no record of
any notice from ARI with respect to the Teddeiilcaction until Hartford received a letter from
attorney Herbert Beigel dated January 11, 2013. fétdis agent, Ms. Diemer, testified that she

received no notice of the Tedder civil actioriluafter it had been taken to verdict.



On November 30, 2009, ARI fileRule 26 initial disclosures ithe Tedder civil action.
In these disclosures, ARI statéddid not have any insuranceathcould be usetb satisfy a
judgment in the case. The case was tried tayaifuApril 2012. The jury reached a verdict in
favor of Tedder, awarding him $2,284,888.20. Tthal court reducedthe judgment to
$1,547,388.20. The Eighth Circuit affirmed.

In response to Hartford’s interrogatory agkiARI to “[p]lease state whether [ARI] or
any representative of [ARI] ever requestedtthny of defendants defend or indemnify [ARI]
with respect to the civil lawsuitléd by George Tedder,” ARI responded:

Yes. A Notice of Loss and/or clainvas transmitted by Plaintiff to Hartford

and/or SRS during the period of Aptd June 2008, pursuant to the policy at

issue, and a copy of the confirmedtide of Loss and related documents are

being produced. In addiin, Letters from Herbert Bgel, dated Jauary 11, 2013

and February 13, 2013.

ARI's Resp. to Interrogatory 12 (Hartford’s SOF, Ex. X).

The Insurance Coverage Action

On April 23, 2013, ARI filed th present action ARI alleges that on June 12, 2008, it
gave notice of the claim to Hartford pursuamtthe terms of the workers’ compensation and
employer’s liability insurance policy (the “po¥i9). Part One of the policy provided workers’
compensation insurance for compensable worl@mipensation claims; Part Two of the policy
provided employer liability insurance for certaitaims against an emmter for bodily injury
arising out of and in the courseanf injured employee’s employment.

The only Count of ARI's compliant remaining@ount | for breach of contract. In Count
I, ARI alleges a cause of action against Hartfofd. . by refusing to provide coverage under
Part One of the policy in contesting the woserompensation claim, by refusing to provide

ARI with coverage for Tedder’s injuries undertPEwo of the policy, and by refusing to provide



a defense to the tort action und@art Two of the policy, Hartfd breached its contract of

insurance with ARL.” (Compl. 1 44.)

The Policy

In relevant part, the policy provides:

*k%k

PART ONE - WORKERS COMPENSATION INSURANCE

How This Insurance Applies
This workers compensation insuraraggplies to bodily injury by accident
or bodily injury by disease. Bodipjury includesresulting death.

1. Bodily injury by accident must occur during the policy period.

2. Bodily injury by disease mudie caused or aggravated by the
conditions of your employment. &hemployee’s last day of last
exposure to the conditions causing aggravating such bodily
injury by disease must oacduring the policy period.

We Will Pay
We will pay promptly when due the benefits required of you by the
workers compensation law.

We Will Defend

We have the right and duty to defend at our expense any claim, proceeding
or suit against you for benefits payaldy this insurance. We have the
right to investigate and settlestbe claims, proceedings or suits.

We have no duty to defend a claimogeeding or suit that is not covered
by this insurance.

PART TWO — EMPLOYERS LIABILITY INSURANCE

How This Insurance Applies
This employers liability insurance applies to bodily injury by accident or
bodily injury by disease. Bodily injury includes resulting death.

1. The bodily injury must arise out @hd in the course of the injured
employee’s employment by you.

*k%k



We Will Pay

We will pay all sums you legally must pay as damages because of bodily
injury to your employees, provided the bodily injury is covered by this
Employers Liability Insurance.

The damages we will pay, where recovery is permitted by law, include
damages:

1. for which you are liable to a third pg by reason of a claim or suit
against you by that third party to recover the damages claimed
against such third party as a rgd injury to your employee,;

2. for care and loss of services; and

3. for consequential bodilynjury to a spouseghild, parent, brother
or sister of the injured employee;

Provided that these damages are the direct consequence of bodily injury
that arises out of and in the coudethe injured employee’s employment
by you; and

4, because of bodily injuryo your employee thatrises out of and in
the course of employment, claithagainst you in a capacity other
than as employer.

*k%

We Will Defend

We have the right and duty to fdad, at our expense, any claim,
proceeding or suit against you for damages payable by this insurance. We
have the right to investigate and settlese claims, proceedings and suits.
We have no duty to defend a claimppeeding or suit that is not covered

by this insurance. We have no duty to defend or continue defending after
we have paid our applicable linaf liability under this insurance.

*k%k

Actions Against Us
There will be no right of action agwt us under this insurance unless:

1. You have complied with all thterms of this policy; and

2. The amount you owe has been defaed with our consent or by
actual trial andinal judgment.

*k%k



PART FOUR - YOUR DUTIES IF INJURY OCCURS

Tell us at once if injury occurs that gnéde covered by thipolicy. Your other
duties are listed here.

*k%k

3. Promptly give us all notices, denus and legal papers related to the
injury, claim, proceeding or suit.

4, Cooperate with us and assist usywasmay request, in the investigation,
settlement or defense of any claim, proceeding or suit.

*k%k

6. Do not voluntarily make paymentssame obligations or incur expenses,
except at your own cost.

-
IV.  Discussion

Defendant’s motion for summary judgment argues that summary judgment should be
entered in its favor on Count | on the groundat:th(1) Hartford had no duty to defend or
indemnify ARI under Part Two of its workersbmpensation and employers liability policy for
the Tedder civil action because Mredder did not sustain a bodihjury within the course and
scope of his employment; and (2) ARI's late oetof the Tedder civil action bars coverage if it
existed" Plaintiff responds that coverage exisiender Part Two of its policy because under
Arkansas common law, Mr. Tedder was acting & ¢burse of his emplayent when the injury

occurred. Plaintiff also argues it provided netiof the Tedder civil action to Hartford, and

Y In its opening brief, Hartford assumed ARbwd argue that Hartford breached its contract
because Hartford should have advised ARI that a successful defense of the workers’
compensation claim would increase ARI's exposior&glamages in a todction. ARI did not
respond to this issue on summarggment. The Court hasdnd no law requiring an insurance
company to not defend a case or to pay an unedvelaim so that its insured might be spared
exposure to a more costly claim.
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Hartford waived its right to further notice by abandoning ARI’'s defense after succeeding on the
workers’ compensation claim.

A. Coverage for Mr. Tedder's Civil Action

Hartford moves for summary judgment, stgtihat under Arkansas law, Hartford had no
contractual obligation to deferad indemnify ARI for Tedder’s #il action. ARI responds that
Arkansas common law construes the languageeo&thployers liability coverage (Part Two) in
its plain and popular sense, and would proddeerage because Mr. Tedder was acting within
his course of employment when he was imjure ARI states that outside the workers’
compensation context, Arkansas law provides ithdite employee was acting in furtherance of
his employer’s interest, and was not engaged in an exclusively personal act, then he was within

the course of his employment. ARI cites @rlgxterminating Co. v. Wheeling Pipeline, Inc.,

567 S.w.2d 117, 119 (Ark. 1978), for support.

ARI's argument is defeated by more recent Adas cases in which its courts have stated
that the test for determining whether an esgpke was performing “employment services” is the
same as the test for determining whether an employee was acting within the “course of
employment.” Under Arkansas workers’ comgaiion statutes, a compensable injury is one
arising out of and in the course of employment and which requires medical services or results in
disability or death. _See Ark. Code. Ann. 11:®2(4)(A)(i)). A compensable injury does not
include an injury inflicted upon the employee atime when employment services were not

being performed._Id. at 11-9-102(4)(B)(ii)). S€eezza v. USA Truck Inc., 445 S.W.3d 521,

523 (Ark. Ct. App. 2014). The Arkansas Suprdbmairt has interpreted the term “employment
services” in this workers compsgttion context as the performarafesomething that is generally

required by an employer. “We use the sat@st to determine whether an employee was
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performing ‘employment services’ as we do wltstermining whether an employee was acting

within ‘the course of employment.” _Id. if;ng Cook v. AFB FreighBys., Inc., 194 S.W.3d 794

(Ark. 2004)). “The test is whieer the injury occurredvithin the time and space boundaries of
the employment, when the employee was carrguiigthe employer’s purpose or advancing the
employer’s interest directlgr indirectly.” 1d.

Arkansas courts have consitlg used the same test to determine whether an employee
was performing employment services as tdeywhen determining whether an employee was
acting within the course and scope of employment. In an opinion expressly overruling all
inconsistent prior opinions, ¢hArkansas Supreme Court said:

Since 1993, we have twice been callggbn to construe thstatutory language

found in [the workers’ compensation statutes]. We have held that an employee is

performing “employment services” when be she “is doing something that is

generally required by his or her employer . .” We use the same test to
determine whether an employee was penfog “employment services” as we do

when determining whether an employa@as acting within “the course of

employment.” The test is whether thguny occurred “within the time and space

boundaries of the employment, wheéine employee [was] carrying out the

employer’s purpose or advancing the employmterest directly or indirectly.”

Collins v. Excel Specialty Prods., 69 S.W.3d 18 (Ark. 2002) (internal citations omitted).

Arkansas courts have held that an emplage®t advancing his employer’s interest and
is not acting in the course of his employmertien taking a mandated break. Id. (affirming
Workers’ Compensation Commission’s finding thatcker injured on thirty-four hour restart
was off work and not required o anything and injury was nabmpensable); see also Cook,
194 S.W.3d at 795 (affirming Comssion’s finding thatrucker injured while taking a mandated
eight-hour overnight rest éak not compensable).

Arkansas courts, however,stinguish cases in which aamployee is on a bathroom

break or in the process of returning to wémdm a break. For example, in Mitchell v. Tyson
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Poultry, Inc., 292 S.W.3d 848, 849 (Ark. Ct. A@209), an employee was fatally injured while
returning to the office to obtainstructions aftehe had finished his break. The Court found that
the decedent had finished his break and was ipenig the employment service of returning to
the office when the fatal injury occurred. Becahsewvas finished with his break and on his way
to receive further instructionfie was within the time andape boundaries of his employment.

Id. at 850 (citing Wal-Mart Stores, Inc. v. 885, 91 S.W.3d 93 (Ark. CApp. 2002) (finding

employee preparing to return to work from &dk by returning her purse to her locker when

injury occurred was within the time andage boundaries of employment and carrying out

employer’s purpose)); see also Texarkanh. $sst. v. Conner, 284 S.W.3d 57, 60 (Ark. 2008)
(upholding Commission’s fiding that employee returning to work and attempting to open a

parking gate was providing a benefit to hispboger); Pifer v. SingleSource Transport., 69

S.W.3d 1, 5 (Ark. 2002) (“We note that the activatfyseeking toilet facilities, although personal
in nature, has been generally recognized ascassity such that accris occurring while an
employee is on the way to or from toilet facil#¢jeor while he or she is engaged in relieving
himself or herself, arise withithe course of employment.”).

In response to summary judgment, ARI argined whether an employee is acting in the
course of employment is different in the context of Arkansas workers’ compensation statutes and
under Arkansas common law. (ARl Resp.8e8.) The Court has found no support for this
proposition. It has found no case law holding tif@ contractual phrase “in the course of the
injured employee’s employment” in Part Two thfe policy should be interpreted differently
from the identical phrase in Arkansas workergnpensation statutes. Would be inconsistent
if Part One of the policy dmed “course of employmentlinder the workers’ compensation

statutes as providing no covgeafor employee breaks; but rPadwo of the policy defined
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“course of employment” under Arkansas coommlaw as providing coverage for employee
breaks. Because the language in Part Onsoa®wed from Arkansagorkers’ compensation
statutes and Part Two is tharsg the Court will give it the s@e interpretation._See generally

Devine v. Great Divide Ins. Co., 350 P.3d 7826-89 (Alaska 2015) (disssing phrase “in the

course of employment” in context of workecompensation/employers liability insurance
policies versus commercigéneral liability policies).

As stated by the Arkansas Supreme Court in Collins, “the test is whether the injury
occurred within the time andpace boundaries of the employment, when the employee was
carrying out the employer’s purpose or advancingetheloyer’s interest direlgt or indirectly.”
Collins, 69 S.W.3d at 18. Viewirthpe facts in the light most favorable to ARI, Mr. Tedder was
taking an employer-mandated break when he waseid. After being told to break, Mr. Tedder
finished working on a pipe. Then he took tsteps to the break table and sat down in the
immediate vicinity of his work area. He was injured less than thirty seconds later as the golf cart
driven by Mr. Pajek went out of control and hiethreak table. It is undisputed that Mr. Tedder
was taking a break from work and was not peniog any employment retled services when he
was injured. On this record under Arkansas lde, Court finds the injury occurred outside the
time and space boundaries of employment wienTedder was not carrying out ARI's purpose
or advancing ARI’s interest. EhCourt finds that under Arkansksv, Mr. Tedder’s injury did
not arise out of and in the course of hispagment by ARI, andhus was not covered under
Part Two of the policy. The Court will grantfdadant’s motion to fosummary judgment on

this point.
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B. ARI's Notice to Hartford of Mr. Tedder's Civil Action

Hartford argues that even if coverageasted, it had no duty taefend Tedder’s civil
action because proper notice wast given by ARI. ARI respondthat it had given Hartford
notice of Mr. Tedder’s injury, and Hartford dhadditional notice thatir. Tedder was going to
file a civil suit.

Viewed in the light most favorable to ARhe facts surrounding no@ are as follows:
Mr. Tedder was injured on April 24, 2008. ARI ggw®mpt notice to Hartford of Mr. Tedder’s
injury. (ARI SOF 1 8-9.) On June 6, 2008, Mr. Tedder filed a workers’ compensation claim.
(Hartford SOF { 43.) On June 2808, ARI gave noticef the claim to Hartford pursuant to the
terms of the workers’ compensation and emeits/liability insurance policy. (I1d. 1 44.)

According to the notes of Hartford's agemessponsible for administering the workers’
compensation claim, Ms. Diemer, Hartford knewttMr. Tedder intended to pursue a civil tort
claim against ARI if his workers’ compengaticlaim was denied. (ARI SOF 1 14, 17.)

On September 2, 2009, Mr. Tedder filed hisilcaction in federal court in Arkansas.
ARI points to a letter dated Sember 21, 2009 from its att@y in the Tedder civil action,
Robert Thompson, to its attorney in the workers’ compensation action, Mr. Murphy, as giving
notice to Hartford of the civil action. In thettler, Mr. Thompson statdkat he represents ARI
in the Tedder civil action anddhhe seeks any relevant digsery Mr. Murphy obtained in the
workers’ compensation action. (ARl SOF, Ex. 7.)

With respect to any direct conversatitsetween ARI and Hartford regarding Mr.
Tedder’s filing of his aril action, ARI's employee Jerry Powetsstified at deposition that I
know | think Georgia [Diemer] and | had a conwatisn about, hey, this Bagone civil . . . .”

(Powers Dep. at 37.) He later s@itthat he “cannotcall with certainty,’but “probably talked
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about [the Tedder civil action]” in conversation with Ms. Diemafter it had been filed._(ld. at
44.) When asked whether he svtalking to Ms. Diemer to port the claim to Hartford or
whether the conversation was aside when talkinglmut something else, MPowers stated it
was “just a conversation. Wasn’t to report it . . . ."(Powers Dep. at 41).

The Tedder civil action was trigd a jury in April 2012. The jy rendered its verdict on
April 11, 2012, and the district court rulexh post-judgment motions on December 5, 2012.
Hartford received a letter requesting coverémethe Tedder civil action from ARI's present
counsel, Herbert Beigel, on January 11, 2013.

Hartford has filed the affidavit of its Assastt Vice President of the major case liability
section, Lisa Roche, who confirmed that afteviewing the claim receds, Hartford has no
record of any notice from ARI with respect to the Tedder civil action until it received Mr.
Beigel’s letter dated January 11, 2013. (Hartford SOF, Ex. V.)

The policy states, in relevant part:

PART TWO — EMPLOYERS LIABILITY INSURANCE

*
Actions Against Us
There will be no right of action agwt us under this insurance unless:
1. You have complied with all éhterms of this policy; . . .

* ok

PART FOUR - YOUR DUTIES IF INJURY OCCURS
Tell us at once if injury occurs that gnde covered by thipolicy. Your other
duties are listed here.

* * %

3. Promptly give us all notices, denus and legal papers related to the
injury, claim, proceeding or suit.
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4, Cooperate with us and assist usywasmay request, in the investigation,
settlement or defense of any claim, proceeding or suit.

* % %

6. Do not voluntarily make paymentgssame obligations or incur expenses,
except at your own cost.
“Arkansas courts apply the general rule twaere an insurance @y provides that the
giving of notice of a loss, claim, or lawsuitascondition precedent to recovery, the insured must
strictly comply with the notice requirement, ask forfeiting the right to recover from the

insurance company.” Fireman’s Fund In®. @ Care Mgmt., Inc., 361 S.W.3d 800, 803 (Ark.

2010). “The insurance company need not showitheds prejudiced by any delays in or lack of
notification.” Id.; seealso id. at n.1 (acknowledging thatay states are taking the “modern
approach” and requiring a showiong prejudice more frequently, btdeclin[ing] at this time to
overturn our long line of precedent. In Arkamssa condition precedent is still a condition
precedent.”). On the other hand, if notice is a@ondition precedent to recovery, the insurance
company must show it was prejudicedtbg delay in notice. Id. at 10.

Here, notice is a condition precedent to recpwader the policy. The policy states that
ARI will have no right of actiormgainst Hartford under the polieyless ARI “complied with all
the terms of this policy.” (Poljcat Part Two, I.) Oa of the terms of the policy is that ARI had
the duty to “[pJromptly give [Hrtford] all notices, demands and legal papers related to the
injury, claim, proceeding or suit.(Id. at Part Four, 3.) While is true that ARI gave notice to
Hartford of Mr. Tedder’s injury and the filing ¢fis workers’ compensation claim, ARI did not
promptly give Hartford notice, demands anddk papers related tthe Tedder civil action.

Instead, ARI hired its own counstd defend the case. ARI ditbt request coverage for the
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Tedder civil action until after it had been tti@and a verdict had been reached. Hartford’'s
records indicate they received no notice from ARh respect to the Tler civil action until it
received Mr. Beigel’s letter dated January 11, 2013

Mr. Powers’ testimony that he thought he mentioned the Tedder civil action on the phone
to Ms. Diemer is speculative. He stated thatbeld not recall the convgation with certainty,
and when asked whether he was assuming Hdetdiked to Ms. Diemer, Powers responded,
“Yes.” (Powers Dep. at 44.) “As with any suram judgment motion, whileve are required to
make all reasonable inferences in favor tbé non-moving party, we do not resort to

speculation.” _Brown v. Fortme518 F.3d 552, 558 (8th Ci2008) (citing_Twymon v. Wells

Fargo & Co., 462 F.3d925, 934 (8th Cir. 2006)}:ven if the Court assumes that during a
telephone conversation, Mr. Powers mentioned1g Diemer that the Tedder case had “gone
civil,” the Court is unable to find that this alonmeeets ARI’'s duty to promptly gave Hartford all
notices, demands and legal papers related toTddder’s injury, claim, proceeding or suit.
(Policy, Part Four, 3.) Mr. Powsgacknowledged that the convatien was “just a conversation”
and “[ijt wasn’t to reporit.” (Powers Dep. at 41.)

The Court finds that ARI’s failure to timely notify Hartford of the filing of the Tedder
civil action and tender Tedder’s civil complagunstituted a breach of the policy and would bar

coverage even if it exist&d.

2 Because the Court finds ARI’s failed to provisl®mpt notice to Hartford of the filing of the
Tedder civil action, the Court rejects ARI’'s thgahat Hartford should have accepted the
defense or issued a reservation of rights. It gossible to require this @n insurer that has not
been provided notice of a suit.
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V. Conclusion

For the foregoing reasons, the Court will grant defendant Hartford Insurance Company of
the Midwest’s motion for summary judgment.

Accordingly,

IT IS HEREBY ORDERED that defendant Hartford Insurance Company of the
Midwest’'s motion for smmary judgment iISRANTED. [Doc. 69]

IT IS FURTHER ORDERED that plaintiff American Railar, Inc.’s motion for oral

argument iDENIED as moot [Doc. 81]

A Judgment will accompany this Memorandum and Order.

Ul g Sr—

CHARLES A. SHAW
UNITED STATES DISTRICT JUDGE

Dated this18th day of March, 2016.
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