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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

TRADITIONALIST AMERICAN KNIGHTS )
OF THE KU KLUX KLAN, et al., )
Plaintiffs, g

V. )) Case No. 4:1GV-810 NAB
CITY OF DESLOGE, MISSOURI, ;
Defendant. g

MEMORANDUM AND ORDER

The parties haveonsented to the jurisdiction of the undersigned United States Magistrate
Judge pursuant to 28 U.S.C686(c)(1). Plaintiffs Traditionalist American Knights of the Ku
Klux Klan andimperial Wizard Frank Ancona (collectively “KKK'allege free speech and due
process violations related to twiberations of an ordinance prohibiting solicitation and
distribution in the roadways defendantCity of Desloge, Missouri (“City”) [Doc. 24.] This
Court previously granted jreliminary injunctionbaring enforcement of the ordinance. [Doc.
41.] The Eighth Circuit Court of Appealsreversedand remanded for proceedings not
inconsistent with its opiniorraditionalist Am. Knights of the Ku Klux Klan v. Cityésloge,

Mo., 775 F.3d 969 (8th Cir. 2014). On remand, the parties agreébt tearly dispositive
motions before conducting any additional discoverhis matter imow before the Court othe

City’s Motion for Summary Judgment [Doc. 73] and the KKHmwtion for Partial Summary
Judgment [Doc. 75]. Both motions have been fully briefed. For the reasons set forth below, th
Court will grant the City’'s motion with respect to Counts | and Il of the KKKmended

Complaint, deny the City’s motion with respect to Count Ill, and deny the KKK’somot
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The City’s Motion for Summary Judgment

The KKK’'s Amended Complaint raises three counts. [Doc. 2€punts | and Il
challenge a repealegrior versionof the City’s ordinance (epealedordinance”) Countlll
challenges theurrentordinance The City argues that Counts | and Il should be dismissed as
moot and that it is entitled summary judgment on Count Ill because the Eightiit'€lecision
is the law of the caseThe KKK counters that it sufferedm under theepealedrdinance and
maintains aclaim for nominal damageand thatthe Eighth Circuit’'s decision was a provisional
one based on thimited preliminary injunction record. The Couagrees with the City that
Counts | and Ieremoot. However, th€ourtfinds that theEighth Circuit’s decision shouldot
be afforded lawof-the-case statuand therefore the KKK should be allowed to proceed with
Count IIl.

A. Counts | and Il Challenging the Repealed®rdinance Are Moot

“Mootness is akin to the doctrine of standing because the requisite personal inétrest t
must exist at the commencement of the litigation (standing) must continue throughout its
existence (mootness)PhelpsRoper v. City of Manchester, M&97 F.3d 678687 (8th Cir.
2012) (en banc)(internal quotations omitted) “When a law has been amended or repealed,
[claims] seeking declaratory or injunctive relief for earlier versions are generathy umless the
problems are capable adpetition yet evadingeview!” Id. (internal quotations omitted)f there
is a “reasonable expectation” theat earlier version will be reenacted claim challengingthat
versionis not moot Id. A request for nominal damages that would have no more effect than
declaratory otinjunctiverelief will not save an otherwise moot claiMorrison v. Bd. of Educ.
of Boyd Cty,.521 F.3d 602, 611 (6th Cir. 200@jted with approval ifPhelps-Roper697 F.3d

at 687).



Here, there is no indication that the City intendsetdorce or reenact the repealed
ordinance Enacted shortly after the KKK filed this actiohetcurrent ordinancelarifies and
narrows the scope of thepealedordinance By contrast with the repealed ordinancelefines
key terms,explicitly stateghat solicitation and distribution are permissible on sidewalksrand
city parking lots and parks, and provides for severability of the solicitation atrbution

provisions' The current ordinance reflecthie City's intentto exemptexpressive actity on

! The repealed ordinangeovided:

No person shall stand in or enter upon a roadway for the purpose of soliciting
rides, employment, business or charitable contributions from, or distribute
anything to, the occupant of any vehicle, except from the occupants of motor
vehicles parked off thaveled portion of a roadway adjacent to a sidewalk if the
solicitor is on a sidewalk.

City of Desloge, Mo. Ord. § 220.205 (effective Apr. 8, 2013). The current ordinance provides:

1. No person shall stand in or enter upon a Roadway for
the purpose of

(i) soliciting rides from the occupant of any vehicle;
(ii) soliciting employment from the occupant of any
vehicle;

(i) soliciting business or sales of anything from the
occupant of any vehicle; or

(iv) soliciting charitable contributions from the
occupant of any vehicle.

2. No person shall stand in or enter upon a Roadway for
the purpose of distributing anything to the occupant of any
vehicle.

3. The Solicitation described in subparagraph 1 and the
Distribution described in subparagraph 2, arechea
permissible to an occupant of a Amving vehicle on the
Roadway adjacent to the sidewalk and if the person doing so
is on the adjacent sidewalk.

4. Nothing contained herein is intended to prohibit
Solicitation or Distribution by any person on a sidewalk, to
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sidewalks curbs, and parking lotand addresses infirmities that lédle Honorable Audrey G.
Fleissig to enjoin theriginal version of the ordinance in previous litigatidmaditionalist Am.
Knights of Ku Klux Klan v. City of Desloge, M814 F. Supp. 2d 1041, 1045, 10&0DD. Mo.
2012) see PhelpRoper 697 F.3d aB87 finding no reasonable expectation of reenactment

where funeral protest ordinance was amended in response to considered Sixtli€iirsiain in

another person on the sidewalk, or by and among persons in
a city parking lot or city park.

City of Desloge, Mo. Ord. § 220.205 (effective Aug. 22, 2013). The current ordinannesdefi
terms as follows:

“ROADWAY™": “[tlhe portion of a public street, road, or
highway improved, designed, or ordinarily used for vehicular
travel and extending from one (1) curb or edge of pavement
to the opposite curb or edge of pavement, including lanes
commonly used for parking and including center medians
and lane dividers.”

“SIDEWALK”: “[tlhat portion of a public rightof-way
between the curb lines or the lateral lines of the pavement on
the Roadway and the adjacent property lines, intended for use
by pedestrians.”

“Solicitation”: “an exchange between the pmrswithin the
Roadway and an occupant of a vehicle on the Roadway that
often requires the passing or exchange of money and/or other
items.”

“Distribution”. “an exchange between the person in the
Roadway and an occupant of a vehicle on the roadway,
which requires an acceptance or rejection of the item being
distributed.”

Id. In addition, the current ordinance contains the following severability clause:

In the event that any section, sentence clause, phrase or portion of this Ordinance
is held to be invalid by a court of competent jurisdiction, the remainder of the
Ordinance shall continue in full force and effect, to the extent the remaiawler c

be given effect without the invalid portion.

City of Desloge, Mo. Ord. § 220.205 § 2 (effective Aug. 22, 2013).
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emerging area of constitutional lawin addition, theseverability clause cabined judicial review
in favor of the Cityin this litigation [Doc. 41 p. 8.] The City has not arrested or prosecuted
KKK members forengaging improhibited activity under the repealed ordinance spetifically
disavowed any intent to do so at the preliminary injunction heafially, the KKKis capable
of challenging any further changes be tordinancePhelps-Roper697 F.3d a687, and itwould
wastejudicial resources to consider the constitutionality of rigealedordinance,Morrison,
521 F.3dat 611. The Court finds that Counts | anddhallengingthe repealedrdinance are
moot.

B. The Eighth Circuit’s Decision Is Not the Law of the Case

The City argues that it is entitled to summary judgment on Coubedause the Eighth
Circuit's decisionshould be afforded lawf-thecase status. The Court disagre&ue to the
limited purposeof a preliminary injunction and the use of procedures that are less formal and
evidence that is less complete than a trial on the métiis,generally inappropriate for a federal
court at the preliminarinjunction stage to give a final judgment on the its€rUniv. of Texas
v. Camenisch451 U.S. 390, 395, 101 S. Ct. 1830, 1834, 68 L. Ed. 2d 175 (198#) Eighth
Circuit has“long held that findings of fact and conclusions of law made by a court granting a
preliminary injunction are not bindirigu.S. Sec. & Exch. Comm'n v. Zaharea#g2 F.3d 1102,
110405 (8th Cir. 2001)(internal quotations omitted). “A preliminary determination of
likelihood of success on the merits in a ruling on a motion for preliminary injunction reaahgi
tentative, peding a trial or motion for summary judgmenGoodheart Clothing Co. v. Laura
Goodman Enterprises, InQ62 F.2d 268, 274 (2d Cir. 1992). “It would therefore be anomalous
at least in most cases ... to regard the initial ruling as foreclosing the sutitsegoe thorough

consideration of the merits that the preliminary injunction expressly envisidns.”



This Court sees no reason to depart frthra general rule that a preliminary injunction
decisionwill not foreclose further proceedings on the meriihe Eighth Circuit began its
analysis byreciting the preliminary injunction standgrdepeatedly referenced the preliminary
injunction record, and suggested evidentiary deficiencies that might change theeootcdine
merits, namely, evidence indicating that “the city’s real motive for curtailingchpaetivities
was todiscriminate agast particular messagesTraditionalist Am. Knights of the Ku Klux
Klan, 775 F.3d at 974, 979. Abseanrtexplicit directive from the Eighth Circuit that the decision
should be treated as on the merits, this Court willaffaird it law-of-the-casestatus See Pitt
News v. Pappert379 F.3d 96, 1005 (3d Cir. 2004) (Alito, J.jholding preliminary injunction
decision by prior panel was not binding on later panel reviewing final judgment uniess pr
panel had “taken an unequivocal position on the merifgiticularly where important First
Amendment issues are raised”). The cases bigdatie City are inappositeNaser Jewelers, Inc.
v. City of ConcordN.H., 538 F.3d 17 (1st Cir. 2008) amthtergy, Arkansas, Inc. v. Nebraska
241 F.3d 979, 987 (8th Cie001) both involvedctourts of appeals determining whether their
prior decisions should be afforded lanvirthecase status followingdditional proceedings the
district court The Court will deny the City’'s motion feummary judgment as to Count Ill.

. The KKK’s Motion for Partial Summary Judgment

In ruling on the KKK’s motion for preliminary injunctiothis Court found that the KKK
could challenge the distribution provisions of the ordinance, but lacked standing togehétien
solicitation provisions. [Doc. 41 p. 8.The Courtfurther found thatthe distibution provisions
were contenneutraland thereforesubject tointermediate scrutiny{ld. at 9.] On appeal, the
KKK concededthatthe distribution provisions were content neutral ungegvailingprecedent.

Following the Eighth Circuit’'slecisionin this case, the Supreme CodecidedReed v. Town of



Gilbert, Arizonaand vacated the First Circuit’s judgment Tinayer v. City of Worcester,
Massachusetisemanding the case for further consideration in lighReéd 135 S. Ct. 2218,
192 L. Ed. 2d 236 (2015135 S. Ct. 2887, 192 L. Ed. 2d 918 (2015he KKK contendshat
Reedand the Supreme Court’s decision vacafiftayer constitute intervening authoritthat
alters the content neutrality analysis in this cake KKK arguesthat underReed the City’'s
ordinarce is contenbased on its facand thereforéhe KKK is entitled to summary judgment on
Count lll. TheCourt disagrees.

In Reed the Supreme Court struck down naunicipal code that appliediffering
restrictions tesignsdepending on whethéney were‘ideological” (communicating a message or
idea), “political” (designed to influence the outcome of an election), or a tempdirectional
sign” (directing the public to church or some other qualifying event). 135 S. Ct. at R22dis
notable n tha it clarified the content basethquiry and arguably expanded the universe of
content discrimination The“crucial first step” is to evaluatelaw on its facewithout regard for
the law'spurpose. 135 S. Ct. at 2228. |dw is contentbased ifit targets speech based on
communicative content, including topidea, or subject matterand more subtly, “function or
purpose.”ld. at 222627. Reedmakesclear that vewpoint discriminations merely “a more
blatant and egregiousrm of content discriminatidnand that “a speech regulation targeted at
specific subject matter is content based even if it does not discriminate ameapgints within
that subject mattér.Id. at 2230 (internal quotations omitted)The touchstone inquiry is
“whether a regulation of speech ‘on its face’ draws distinctions based on thegmesspeaker
conveys.”ld. at 2227.

In light of Reed the Supreme Court vacatetie First Circuit's decisiorupholding a

panhandling ordinance Thayer v. City oWorcester, Massachusetts35 S. Ct. 2887, 192 L.



Ed. 2d 918 Z015) Thayerinvolved an ordinance that madeuitlawful to beg, panhandle or
solicit, defined as seeking an immediate donation of money or other thing of, valam
aggressive mannerThe First Circuitfound theordinancewas content neutral755 F.3d 60, 71
(1st Cir. 2014). On remand, the district colatind it was content based: “Simply piReed
mandates a finding that [the ordinance] is content based because it targets aelogets
engage in a specific type of speeich, solicitation of donations.No. CV 134005791 SH, 2015
WL 6872450 (D. Mass. Nov. 9, 2015).

Other courts have reached a similar conclusgeeMcLaughlin v. City of LowellNo.
14-10270DPW, 2015 WL6453144 at *4 (D. Mass. Oct. 23, 2015)It appears at this point
clear that regulations of solicitation which single out the solicitation of the immediaséetr f
funds for charitable purposes are comeasted.); Browne v. City of Grand JunctipiNo. 14
CV-00809CMA-KLM, 2015 WL 5728755, at *9 n. @D. Colo. Sept. 30, 2015pbserving that
any law prohibiting all solicitation speech in a public forum constitutes contesrtnaiisation
underReed; Norton v. City of Springfield, 11].806 F.3d 411 (7th Cir. 201§)eversing rejection
of plaintiffs’ argument that targeting ofal requests for money now but not requestsrfoney
laterconstitutescontent discrimination

If the solicitation provisions of the City’s ordinance were at isRedwould certainly
constitute intervening authority. However, the distribution provisaasdistinguishable from
the panhandling ordinances struck down in the wak&®eéd The City’s ordinance provides
that “No person shall stand in or enter upon a Roadway for the purpose of distridoyithgng
to the occupant of any vehicle.” City of Desloge, Mo. Ord. § 220.205 (effective Aug. 22, 2013
(emphasis added). Distribution is defined as “an exchange between the person irdthayRoa

and an occupant of a vehicle on the roadway, which requires an acceptance or rejection of the



itembeing distributed Id. The distribution provisions plainly apply to the exchangangfitem
without regard for communicative conterAn officer enforcing the ordinanaged not evaluate
what is being distributed to determine whether a violation has occieed.135 S. Ct. at 2226-
27. Reed therefore, does not altédne Court’s finding that that the distribution provisions are
content neutralSee Thayer2015 WL 6872450, at *12 (ordinance prohibiting walking or
standing upon eoadway subject to certain “lawful” exceptions, was content neutv@Btkins v.
City of Arlington No. 4:14CV-381-0, 2015 WL 4755523, at *{N.D. Tex. Aug. 12, 2015)
(ordinance prohibiting in-roadway distribution of “any material” to occupant of aleestappe
at a signal was content neutraBecause the distribution provisions of the ordinaareecontent
neutral,they arenot subject to strict scrutiny. Therefore, the KiKKnotion for partial summary
judgment will be denied.
Il . Conclusion

For the foregoing reasorne Court will grant the City’s motion with respect to Counts |
and Il of the KKK’'s Amended Complaint, deny the City’s motion with respect to Coluinid
deny the KKK’smotion

Accordingly,

IT IS HEREBY ORDERED that Defendant's Motion for Summary Judgment is
GRANTED in part and DENIED in part . [Doc. 73] The motion iSGRANTED with respect
to Counts | and Il of Plaintiffs’ Amended Complaint. The motio®ENIED with respect to
Count Ill.

IT IS FURTHER ORDERED that Plaintiffs’Motion for Partial Summary Judgment is

DENIED. [Doc. 75.]



IT IS FURTHER ORDERED that Counts | and lbf Plaintiffs’ Amended Complaint
are dismissed as moot.

IT IS FINALLY ORDERED thata Rule 16 Conference is set dnesday, March 8,
2016 at 1000 a.m.in the chambers of the undersigne&in order setting forth the Rule 16 will
accompanyhis Memorandum and Order.

Dated this23rd day of February, 2016.

/s/ Nannette A. Baker
NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE

10



