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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

UNIGROUP, INC., )

Plaintiff and )
Counterclaindefendant,
V. No. 4:13 CV 857 DDN

AMERICAN UNDERWRITING
SERVICES, LLC,

Defendantind
Counterclainplaintiff,

V.

VANLINER INSURANCE COMPANY,

~— — N N ~ ~_ — L

Counterclaindefendant.

MEMORANDUM AND ORDER

This action is before the court on the roatiof plaintiff UniGroup, Inc. to dismiss the

counterclaims of defendant American UndenwgtiServices, LLC (Doc. 16) and the motions of
plaintiff UniGroup, Inc. and couatclaim defendant Vanliner $nrance Company to strike.

(Docs. 41, 48.) The court heard oral argument on the motion to dismiss on August 15, 2013.

|. BACKGROUND
On May 6, 2013, plaintiff UniGroup, Inc., assignee of Vanliner Insurance Company,

commenced this action against defendant AcaeriUnderwriting Services, LLC (AUS). (Doc.
1.) On August 9, 2013, UniGroup amended its complaint. (Doc. 26.)

Claims of UniGroup Against AUS

According to the amended complaint, the following occurred. UniGroup is a Missouri

corporation with its principaplace of business in Fenton, $douri, and AUS is a Georgia

Dockets.Justia.com


http://dockets.justia.com/docket/missouri/moedce/4:2013cv00857/126768/
http://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2013cv00857/126768/60/
http://dockets.justia.com/

limited liability company with itgrincipal place of business in Kennesaw, Georgia. (ld. at 11 1-
2)

AUS is an independent insurance broker swalicits applications for certain types of
commercial insurance, including the classescommercial insurance offered by Vanliner
Insurance Company._(Id. at 1 8.) Since asie1999, AUS and Vanliner maintained an ongoing
business relationship. (Id. at § 36.) In Sefen2009, AUS entered into an insurance producer
agreement with Vanliner._(ld. at 1 9.) At thiate, Vanliner was a wholly owned subsidiary of
UniGroup. (Id.) The contract obligated AUSdollect and remit all premium payments due on
certain insurance policies produced by it and issyyedanliner. (Id. at 1 10-11; Doc. 1-1 at 4.)
The contract also provided notice procedurasAdS in the event of uncollectible premium
payments. (Doc. 1 at  13; Doc. 1-1 at 4.)

Subsequently, AUS failed to fulfill its camictual obligation by failing to collect and
remit insurance premiums to Vanliner in gan of $574,180.62 or provide proper notice. (Doc.
1 at 1 12.) Conversely, Vanliner performed datntractual obligations and conditions, which
included paying commissions earned on insurgodeies. (Id. at { 15.) UniGroup demanded
payment of AUS’s contractual debt, lAIUS refused to pay._(Id. at 1 17.)

On February 1, 2012, Vanliner expresslgigsed to UniGroup “any and all causes of
action against AUS for unpaid amounts dué&/&mliner from AUS undr the Producer/Agency
Agreements.” (Id. at 1 30; Doc. 26-1 at 22.)

UniGroup alleges breach of contract, actionragsoount, and account sdt (Doc. 1.) It

seeks actual damages in the amount of $574,28préjudgment interesand costs. _(Id.)

Counterclaims of AQ against UniGroup

On June 18, 2013, defendant AfllBd a counterclaim againptaintiff UniGroup. (Doc.
9.) On September 11, 2013, AUS amended its eocliaim. (Doc. 37.) According to the
amended counterclaim, the following occurredlUS sells lines of tragportation insurance for
companies and individuals in the commercial kmg industry. (Id. at f7.) It acts as a
wholesale broker, placing poligeunderwritten by ingance carrierswith retail agents (sub-
producers) who then sell those pol&te the insureds._(Id. at 1 8.)

Around August 2008, AUS entered into a contrsith Vanliner, undexvhich it acted as
a wholesale broker for commercial auto pokcienderwritten by Vanliner. _(Id. at T 9.)
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Throughout their business relationship, Vanlikeew AUS acted as a wholesale broker with
policies underwritten by Vanliner.(ld. at § 11.) At the end afach policy period for each
insured entity, the contract required Vanlinerstdomit an audit to AUS for the amount of the
premium due. (Id. at T 12.) After receipttioé audit, AUS was to sd the audited premium due
to its sub-producer, who then would bill the iresii directly. (Id. at  13.) Next, the insured
would pay the sub-producer the total premiamount due, and the sub-producer would remit
that amount less its commission to AUS. (Idfa4.) Finally, AUS would pay the net premium
amount received from the sub-producer to Nem less its commission. _(Id. at § 15.)
Accordingly, AUS’s payment to Vanliner deped on Vanliner submitting accurate premium
audits. (Id. at 1 16.)

Vanliner, however, did not provide AUS with accurate premium audits throughout the
course of their relationship.(Id. at § 17.) Many sub-produseand insureds disputed the
accuracy of the audits, which required AUS to request that Vardoresct the audits. _(Id. at
18.) Vanliner did not investigator correct its audits. _(Id. &t 19.) Thereafter, Vanliner's
failure to consistently provide accurate and timalgits impaired the dhy of AUS to collect
premiums and earn the related commissions. afig. 24.) On some occasions, Vanliner took
over a year to provide AUS with audits nssary to collect premiums. _ (Id. at { 22.)
Occasionally, insureds went out of businesdled ffor bankruptcy by the time AUS received an
accurate audit, rendering premiums uncollectable. (Id. at T 23.)

Throughout their relationship, AUSotified Vanliner of inacurate or untimely audits
and submitted requests for information from Vaatinvhich were ignored._(ld. at § 25.) AUS
provided prompt written and oral notice to Vanliasrto the need for accurate and timely audits,
and it notified Vanliner of the ability to collect policy premiumbecause of Vanliner’s failure
to be accurate and timely. (Id. at I 26-27.)

In July 2010, Vanliner terminated its retaiship with AUS withouproviding a one-year
renewal period to allow AUS tavrap up policies, collecpremiums, and obtain renewal
business. _(Id. at § 28.) Vanliner’s terminatfonther impaired the abiy of AUS to collect
premiums because the insured entities refus@aygremiums for policies they knew would not
be renewed. _(Id. at 1 29.)



AUS alleges breach of contract and breacthefimplied covenant of good faith and fair
dealing against UniGroup and Vanliner. (Id.f§t 31-56.) AUS seeks actual damages, costs,
attorney fees, and prejudgment and post-judgmeéstast. AUS further demands a jury trial.

[Il. MOTIONS
UniGroup moves to dismiss AUS’s counterclaiomgler F. R. Civ. P. 12(b)(6) for failure

to state a claim, arguing that Vanliner gegid to UniGroup only its rights regarding the
amounts payable by AUS and did not delegateUniGroup Vanliner's contractual duties,
obligations, or liabilities. Al$ responds that on the face of jiieading, it has stated viable
claims upon which relief can lgranted. AUS further respondsatiUniGroup relies on matters
outside the pleadings as support for its motion to dismiss and that even treating UniGroup’s
motion as one for summary judgment under Fed. R. Civ. P. 12(d), summary judgment would be
improper and premature as discovery has ondy pegun in this case and therefore genuine
disputes of material fact remain. (Docs. 16, 21.)

After the filing of the motion to dismiss, with the court's approval AUS amended its
counterclaim to add Vanliner Insurance Compas a counterclaim defendant. (Doc. 37.) The
memorandum filed by AUS in support of its motifam leave to file the amended counterclaim
did not change its opposition to the motion tendiss filed by UniGroup, with AUS seeking the
same relief from both counterclaim defendants thatiginally soughtonly from UniGroup.
(Docs. 34, 35, 37.) Accordingly, the court doess UniGroup's motion to dismiss as it applies
to the amended counterclaim.

UniGroup and Vanliner have also filed subsi@ty similar motions to strike portions of
AUS’s amended pleadings that nefe Vanliner’s failure to allow AUS a final one-year renewal
period. UniGroup and Vanliner arguhat neither the express a@aat nor the implied covenant
of good faith and fair dealing required Vanlinerallow AUS a renewageriod. AUS responds
that UniGroup and Vanliner should have raisiegir arguments under Fed. R. Civ. P. 12(b)(6)
and that Vanliner violated exgss contract provisions and thepirad covenant of good faith and
fair dealing by failing to allow aenewal period. Unigroup and Marer reply thatthe motion to
strike is proper because they seek to strikg epecific allegations rather than to dismiss any
claim. (Docs. 42, 49, 53, 57.)



lll. MOTION TO DISMISS AUS’'S COUNTERCLAIM
A motion to dismiss under Fed. R. Civ. P.l1)2§) challenges the legal sufficiency of the
counterclaim. _See Carton v. General Mofxceptance Corp., 611 F.3d 451, 454 (8th Cir.
2010); Young v. City of St. Charles, 244 F.3d 623, 627 (8th Cir. 2001). To survive a 12(b)(6)
motion to dismiss, the allegations must inclidaough facts to state a claim to relief that is
plausible on its face.” Bell Atlantic Corp. Vwombly, 550 U.S. 544, 57(2007). To meet the

plausibility standard, the pleadimgust contain “more than labelscanonclusions.” _1d. at 555.

Rather, it must contain “factuabntent that allows the court tiraw the reasonable inference
that the defendant is liable for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678
(2009).

AUS argues that the court should excluthe assignment agreement, attached to

UniGroup’s amended complaint and incorporabgdreference, from consideration as a matter
outside the pleadings. Alternatively, AUS argukat the court should treat the motion to
dismiss as a motion for summary judgmant deny the motion as premature.

A motion to dismiss for failure to state a claim “must be treated as a motion for summary
judgment when matters outside the pleadingpegsented and not excluded by the trial court.”
Gibb v. Scott, 958 F.2d 814, 816 (8th Cir. 1992). “Most courts view ‘matters outside the
pleading’ as including any written or oral evidenn support of or in opposition to the pleading
that provides some substantiation for and does notlyneigerate what is $ain the pleadings.”

BJC Health Sys. v. Columbia Cas. Co., 348 K88, 687 (8th Cir. 2003)For purposes of Fed.
R. Civ. P. 12(b)(6) motions, in addition to théeghtions in the pleading, courts may consider

“matters incorporated by reference or integral to the claim, items subject to judicial notice,
matters of public record, ordeitgms appearing in the record of the case, and exhibits attached
to the complaint whose authenticity is unquesib, without converting the motion into one for
summary judgment.”_Dittmer Properties, LWPF.D.I.C., 708 F.3d 1011, 1021 (8th Cir. 2013).

Plaintiff UniGroup attached the assignmexgreement as an exhibit to its amended

complaint. Additionally, the assignment agreetrisrincorporated by refence and is integral
to the standing of UniGroup tassert the breach of contract aai Notably, the focus of the
motion to dismiss is on AUS’s pleadings rathiggn UniGroup’s pleadings, because UniGroup
seeks to dismiss AUS’s counterclaims. HowewUS's pleadings allege, “According to
UniGroup’s allegations in the Complaint, Umgbip succeeded to all of Vanliner's rights and

-5-



obligations under the agement between Vanliner and AU&das thus liable to AUS under the
Producer Agreement, and is thus liable to AUS as Vanliner's successor-in-interest,” rendering
the assignment agreement equally integratiééendant’s counterclaim. (Doc. 37 at 14,16.)
Therefore, the court may and does considerabsignment agreement without converting the
motion to dismiss into one for summary judgment.

UniGroup moves for dismissal, arguing th#&nliner did not delgate its contractual
duties or obligations to UniGroup.

The assignment agreement states:

1. Vanliner hereby assigns, transfees)d conveys to UniGroup, insofar as
permitted by law, any and all causefsaction against AUS for unpaid amounts
due to Vanliner from AUS under thedelucer/Agency Agreements including the
right to prosecute such causes of actiitimee in Vanliner’'s name or in its own.

(Doc. 26 at 22.)

The parties dispute whether this languagfethe assignment agreement creates a
presumption that UniGroup assumed not only IWn's described causes of action against AUS
but also Vanliner's liability and obligationshder the Producer/AgeyncAgreement to which
AUS is a party. AUS's authority for such a presumption involves cases where the terms refer to
an assignment of “the contract,” “
Haarmann v. Davis, 651 S.W.2d 134, 136-37 (k®83); Hahn v. Earth Cit€orp., 625 S.W.2d
640, 643 (Mo. Ct. App. 1981); MRev. Stat. § 400.2-210(5);ERTATEMENT (SECOND) OF

CONTRACTS 8§ 328 (1981). However, ithe facts alleged in thisase, a presumption does not

all my righteder the contract,” or other general terms. See

arise, because the assignment language béfiereourt uses terms that are not general but
specifically refer only to caes of action against AUSr a particular purpose.

Under Missouri law, for purposes of contratterpretation, “the terms of the contract are

read as a whole and given their plain, ordinaryd usual meaning.” dar Seasons Lakesites,
Inc. v. HRS Properties, 1nc317 S.W.3d 193, 200 (Mo. Ct. App. 201QFontract interpretation

is a question of law.__Id. Ehlanguage used in the assigminagreement does not delegate

Vanliner's obligations to Uni@up but merely assigns to UniGroup Vanliner's causes of action
against AUS for unpaid amounts due under exguents between Vanliner and AUS.
AUS argues that the assignment agreementrdeat as produced is incomplete because

the assignment agreement references UniGroupeeagent with National Interstate Insurance
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Company that governed the purchase of Vanlingre document memorializing the assignment
agreement references the purchase agreemeat “imhereas clause,” orecital. However,
“recitals are not strictly a padf the contract because they do not impose contractual duties on
the parties.” _G.H.H. Investments, L.L.C. @hesterfield Mgmt. Associates, L.P., 262 S.W.3d
687, 693 (Mo. Ct. App. 2008); State ex rel. Migg Highway & Transp. Comm'n v. Maryville
Land P'ship, 62 S.W.3d 485, 492 (Mo. Ct. App. 200Ajthough “Missouri ourts look to the

recitals to determine the intent of the parties when the operative language is ambiguous,

uncertain, or indefinite,” id. at 694, the cobdinds no ambiguity regding the scope of the
assignment. Thus, AUS’s argument that UoiGp failed to produce the entire assignment
agreement is without merit.

AUS's allegations of breach of the express ramttand of breach of the implied covenant
of good faith and fair dealing against UniGroup aased solely on the assignment agreement.
Because the assignment agreement delegaieduties or obligations to UniGroup, AUS'’s
counterclaims fail to state a claim againghiGroup upon which relief can be granted.
UniGroup’s motion to dismiss is sustainedAUS's counterclaims are dismissed without
prejudice.

The dismissal of AUS's counterclaims witiot deprive it of discovery regarding
UniGroup’s allegations of standing and claimsHowever, even ith dismissal of the
counterclaims, inquiries regarditgniGroup’s standing remain discaable, as welks inquiries
regarding Vanliner’s liability ad AUS’s defenses. See Fed. R. Civ. P. 26(b)(1). Moreover, in
the event that plausible theories for UniGroupisVanliner's liability arise, Fed. R. Civ. P.

15(a)(2) allows AUS tanove for leave to amend its pleadings.

V. MOTIONS TO STRIKE

UniGroup and Vanliner have moved to strikem AUS's pleadingshe allegations that

Vanliner did not provide AUS ane-year renewal period to allow AUS to wrap up its business
activities under the contract. The court tficonsiders whether UniGup’s and Vanliner's
motions to strike should be coneréd under Fed. R. Civ. P. 12(b)(6) or 12(f). Rule 12(f) states
that “[tlhe court may strike from a pleading iasufficient defense any redundant, immaterial,
impertinent, or scandalous matter.” *“Immaterial’ matter is that which has no essential or

important relationship to the claim for relief tie defenses being pleaded. ‘Impertinent’ matter
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consists of statements that dot pertain, and are notecessary, to thessues in question.”
Fantasy, Inc. v. Fogerty, 984 F.2d 1524, 1527 (9th T893) (quoting 5 Charles A. Wright &
Arthur R. Miller, FEDERAL PRACTICE AND PROCEDURES§ 1382) rev'd on other grounds, 510 U.S.

517 (1994). In ruling on a motion &irike, the court “must view ¢hpleadings in the light most
favorable to the pleader.” _Morgan v. divest Neurosurgeon&l C, 2011 WL 2728334, *2
(E.D. Mo. 2011).

The motions to strike do not seek to dissnany counterclaim or affirmative defense in
whole but rather only the allegians referring to the one-yeagnewal period. UniGroup and
Vanliner argue that these allegations are immatand impertinent to the claims and affirmative
defenses because they incorrectly imply thatcth@ract required Vanliner to permit a one-year
renewal method. AUS argues that this allegatiasearas a matter of law from the language of
the contract. The motions taike, under Fed. R. Civ. P. 12(b)(8llow the courto consider
whether this allegation isnfounded as a matter of law, and thus is immaterial.

As an initial matter, the court considers wiegtthe motions to strike satisfy the prejudice
requirement. “[A] party must nk& a showing of prejudice befoaecourt will grant a motion to
strike.” Factory Mut. Ins. Co. v. Nebkss Beef, Inc., 2009 WL 2886315, *2 (D. Neb. 2009).
“The prejudice requirement is satisfied if king the [matter] wouldfor example, prevent a

party from engaging in burdem®e discovery, or otherwdsexpending time and resource
litigating irrelevant issues thatill not affect the cass outcome.” _Fluid Control Products, Inc.
v. Aeromotive, Inc., 2010 WL 427765, *2 (E.D. M2010). Vanliner and UniGroup state that

the allegations regarding the one-year renearal prejudicial because they would require

Vanliner and UniGroup to unnecessarilypend time and money conducting discovery on

irrelevant issues. This issalfficient showing of prejudice.

Counterclaims of AS against Vanliner

The parties dispute whether the expressrachibor implied covenant of good faith and
fair dealing required Vanliner to permit AUS a eyear renewal period. The relevant contract
language is as follows:

TERMINATION OF THIS AGREEMENT

* % %

Termination Without Cause Upon Notice



Either party may end this Agreement on written notice. If Vanliner elects to do
so, Vanliner will give you the length of tice required by the law of your state.

AFTER TERMINATION

Unless this Agreement is terminatedchuse you have lost your authority to
engage in the insurance business,fitlewing provisions will apply. Following
termination of this Agreement for a periotlone year, or foany greater period
required by state law, if a request for continued representation is made and
granted, you shall continue to represennNfeer subject to the term of conditions

of this Agreement as well &lse following conditions . . .

(Doc. 16-1at7.)

UniGroup and Vanliner argue that the gant language conditioned the duty to allow a
one-year renewal period on a request for contmepresentation and the grant of the request.
“A condition precedent denotes an event whiglalifies a duty under aalready enforceable
contract.” Lowery v. Air Support Int'l, Inc., 988.W.2d 326, 329 (Mo. Ct. App. 1998). The
parties do not otherwise disputetanforceability of the contract. The duty to allow a one-year

renewal was subject to a condition precedent,the.request and the grant of the request. AUS
does not allege, and does not arghat any party to the contracquested or granted a request
for continued representation. Thus, the ctadiprecedent for the granting of a one-year
renewal period was not satisfied. “[N]o promisesed upon a condition can be enforced as such
until the contingency upon which it dependss Happened.” _Highland Inns Corp. v. Am.
Landmark Corp., 650 S.W.2d 667, 6(0. Ct. App. 1983). Because AUS does not allege that

any request or granting of a request for contihtepresentation occurred, the express contract

language did not require Vanlineratiow a one-year renewal period.

Alternatively, AUS argues that the impliembvenant of good faitrand fair dealing
required Vanliner to allow a onesgr renewal period. “Implied ievery contract is a covenant
of good faith and fair dealing, requiring that therformance and enforcement terms be carried
out in good faith.” _Finova Capital Qorv. Ream, 230 S.W.3d 35, 45 (Mo. Ct. App. 2007).
“This covenant prevents one party to a cattfaom exercising audgment conferred by the

express terms of the agreement in a manner thaesvhd spirit of the transaction or denies the
other party the expected benefit of the contract.” Envtl. Prot., Inspection, & Consulting, Inc. v.
City of Kansas City, 37 S.W.3d 360, 366 (Mo. Ct. App. 2000). “The covenant of good faith and

fair dealing encompasses an obligation imposeld\wyto prevent opportunistic behavior, that is,
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the exploitation of changing economic conditions to ensure gains in excess of those reasonably
expected at the time of conttang.” City of St. Joseph v. Lake Contrary Sewer Dist., 251
S.W.3d 362, 370 (Mo. Ct. App. 2008). However, artovill not “find animplied covenant if

the parties have either dealt expressly with the matter or have intentionally left the contract silent
on the point.” _Giessow Restaurants, IncRichmond Restaurants, Inc., 232 S.W.3d 576, 579
(Mo. Ct. App. 2007).

As set forth above, the implied covenant of good faith and fair dealing applies to the

discretion permitted within contractual agreements. The discretionary aspects of the contract
terms at issue lie within the decision of one yparhether to request frotine other party or the
decision of whether to grant the request from dkther party. However, AUS does not frame its
pleadings in terms of either discretionaagpect. Rather, AUSleads without further
specification, that “Vanliner exercised its unilateral discretion undeaghsement to terminate
the parties’ relationship withogtroviding a one-year renewal As stated, AUS has not alleged
or argued that it requestadne-year renewal period.

Accordingly, to the extent that AUS’s allegations characterize Vanliner's termination of
the contractual relationship without providirgone-year renewal pericas a breach of the
express terms of the contract or a breach ofrtiptied covenant of good faith and fair dealing,

the court sustains Vanliner's motion to strike.

Affirmative Defense of Impossibility

UniGroup also seeks to strikbe allegations ferring to the one-year renewal period
from AUS’s affirmative defenses. As an affiative defense, AUS asserts the doctrine of
impossibility, stating that the failure to provideone-year renewal period rendered performance
of the contract impossible. Acabng to the doctrine of impossitty, “[i]f a party, by contract,
is obligated to a performanceathis possible to be perforhethe party must make good unless
performance is rendered impossilly an Act of God, the law, dhe other party.” _Bolz v.
Hatfield, 41 S.W.3d 566, 573 (M@&t. App. 2001). “A party pleadgimpossibility as a defense
must demonstrate that it took virtually every action within its powers to perform its duties under
the contract.”_Id. The alleged failure of \lier to allow a one-year renewal period may have
some relevance to the doctriokimpossibility alleged by AUSral therefore, theourt declines
to strike this allegation as immaterial regarding this defense.
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Affirmative Defenses of Waiver and Estoppel

Additionally, AUS alleges that Vanliner's termination without renewal bars UniGroup’s
recovery due to the doctrines whiver and estoppel. “Waivés the intentional relinquishment
of a known right. If waiver igmplied from conduct, the conduetust clearly and unequivocally

show a purpose to relinquish the right.” Reed. Ferrell-Duncan Clinic, Inc., 155 S.W.3d 76,

89 (Mo. Ct. App. 2004). “Estoppel requires (1) amasion, statement, or act inconsistent with

the claim afterwards asserted and sued upon, (2) an action by the other party on the faith of such
admission, statement, or act, and (3) injury tohsather party, resulting from allowing the first

party to contradict or repudmtthe admission, statement or ‘actJEP Enterprises, Inc. v.
Wehrenberq, Inc., 42 S.W.3d 773, 778 (Mo. Ct. AAp01). The alleged failure of Vanliner to

allow a one-year renewal period may have some relevance to the affirmative defenses of waiver

and estoppel alleged by AUS and therefore, thrtcdeclines to strike these allegations as

immaterial regarding these defenses.

Affirmative Defense of Breach of Contract

As another affirmative defense, AUS allegthat Vanliner's breach of the express
contract by failing to provide AUS with a onear renewal period bars UniGroup’s recovery.
However, as set forth above, the express condlidatot require Vanlineto provide it a renewal

period, and the court findsighallegation immaterial.

Affirmative Defense of the Implied Covenant of Good Faith and Fair Dealing

AUS also alleges that Vanliner's breachtlo¢ implied covenant of good faith and fair
dealing by failing to provide AUSvith a one-year renewal ped bars UniGroup’s recovery.
For the reasons stated abofge striking the allegations dm AUS’s counterclaim against

Vanliner, the court also concludes that thliggation is immateal and impertinent.

Affirmative Defense of Unclean Hands

AUS also refers to Vanliner's terminati without renewal in the affirmative defense
allegation that the doctrine afnclean hands bars UniGroupfscovery. “The doctrine of
unclean hands is a defense thaslane who has acted wrongfuilyth respect to the subject of
the suit from obtaining an equitable remedySangamon Associates, Ltd. v. Carpenter 1985
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Family P'ship, Ltd., 165 S.W.3d 14145 (Mo. 2005). “[T]he cleahands doctrine does not bar
a claim for damages at law.Karpierz v. Easley, 68 S.\Bd 565, 572 (Mo. Ct. App. 2002).

UniGroup does not seek equitable relief. Thihg court finds the reference to the renewal

period within the assertion of tliectrine of unclean hands immaterial.

Accordingly, regarding the affirmative defessof unclean hands and breach of express
contract and the implied covenant of good faith famddealing, the court sustains the motions to
strike.

Regarding the defenses of impossibilityaiver, and estoppethe court denies the
motion to strike. Additionally, to the extentathUniGroup’s motion to strike concerns AUS'’s
counterclaim against UniGroup, the motion isnidd as moot due to the aforementioned
dismissal of the counterclaim.

V. CONCLUSION
For the reasons stated above,
IT IS HEREBY ORDERED that the motion of plairifi UniGroup, Inc. to dismiss

defendant American Underwriting Services, LLEagunterclaims (Doc. 16) is sustained. The

counterclaims of defendant American Undetiwg Services, LLC are dismissed without
prejudice.

IT IS FURTHER ORDERED that the motions of plairftiUniGroup, Inc. and Vanliner
Insurance Company to strike (Docs. 41, 48) areadens moot to the extethat they concern
defendant’s counterclaims in their entiragyainst UniGroup, Inc., and Vanliner.

IT IS FURTHER ORDERED that the motions of plaiffiUniGroup, Inc. and Vanliner
Insurance Company to strike (Docs. 41, 48) areagwedl as to the defenses of unclean hands and
breach of express contract and the impliedenant of good faith and fair dealing.

IT IS FURTHER ORDERED that the motions of plairtiUniGroup, Inc. and Vanliner
Insurance Company to strike (Docs. 41, 48) @eaied as to the defenses of impossibility,

waiver, and estoppel.

/S/ David D. Noce
UNITED STATES MAGISTRATE JUDGE

Signed on November 25, 3013.
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