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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

NICK WINSTEAD, )
Petitioner, : )
VS. )) Case No. 4:13CVv887 ACL
IAN WALLACE, ! 3
Respondent. : )

MEMORANDUM AND ORDER

This matter is before the Court on the Petitof Nick Winstead for a Writ of Habeas
Corpus under 28 U.S.§.2254.

I. Procedural History

Winstead is currently incarcerated atuheast Correctional Center in Charleston,
Missouri, pursuant to the sentences and judgrheitthe Circuit Courof St. Louis County,
Missouri. (Respt’'s Ex. A at 98-102.)

The convictions at issue in this case reswoitfifour separate cases. In Case Number
09SL-CR08218, the State charged Winstead withcomat of burglary irthe first degree, two
class C felonies of stealing, and one misdemeahstealing for eventsccurring on October 9,
2009. (Respt's Ex. A at 9-10, 12-15.) Gase Number 10SL-CR0014%e State charged

Winstead with one count of attempted burglaryhi@ second degree, tereounts of burglary in

Winstead has been transferred and is nowicedfat the Southeast Correctional Center in
Charleston, Missouri; consequently, the Wardemehlan Wallace, is substituted as the proper
Respondent. See Rule 2(a), Rules Governing Section 2ZEses in the United States District
Courts.

Winstead challenges his plea and sentence inseparate cases in his Petition. Because the
state court held one plea and one sentencingrifuefni all four cases, and Winstead raises the
same challenge to the validity of all sentendeis, Court will consider the challenges to the
multiple convictions together in this case.
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the second degree, and three ¢swf the class C felony of steay for events ocurring between
September 14, 2009, and September 16, 20@9at 16-18, 52-55. In Case Number
10SL-CR00184, the State charged Winstead witketicounts of burglary in the second degree
and five counts of the class C felony of stealing for events occurring on September 25, 2009,
October 9, 2009, and October 13, 200@L. at 18-21, 73-76. In Case Number 10SL-CR03525,
the State charged Winstead with two countswfjlary in the second deee, one count of the
class C felony of stealing, and twounts of attempted burglary tine first degree for offenses
occurring on September 3, 2009, and October 8, 20@9at 21-23, 92-95.

On July 12, 2010, Winstead entered a “blind” plea of guilty to each of the above counts
with no agreement about the sentetizd the court might imposeld. at 12-23. The court
ordered the State Board of Probatamd Parole to submit a Pre-Sentence
Investigation/Sentencing Asssament Report (“SAR”), and defed sentencing August 24, 2010.
Id. at 13. The plea court also granted Winsteadjsest that he be screened for placement in a
long-term drug treatment programd. at 15. On August 24, 2010, the plea court sentenced
Winstead to concurrent terms of eighteen yé&arshe burglary in the first degree count, fifteen
years for each of the class C felony stealing uiiteen years for each of the burglary in the
second degree counts, fifteen years for eacheoéttempted burglary in the first degree counts,
and seven years for the attentpbairglary in the second degremuat, for a total sentence of
eighteen years imprisonmentd. at 27-29.

Winstead filed a Motion to Withdraw Guilty Plea on August 31, 2014.at 125.

Winstead argued that he did not ureland the terms of his blind pledd. He claimed that he
believed that, if he was approved for the loag¥t drug treatment program and assigned a bed

date, he would be given a chance to cotepilee long-term drug treatment progrand. The
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court denied Winstead’s Matn, after holding a hearing at wwh Winstead and plea counsel
testified. 1d. at 33-36.

On November 15, 2010, Winstead filedra se Motion to Vacate, Set Aside or Correct the
Judgment or Sentence pursuant to Mo.S.Ct.Rule 24.085at 107-19. On March 16, 2011,
after appointment of counsel, Winstead filedéanended Motion to Vacate, Set Aside or Correct
Judgment and Sentence and Ratjdier Evidentiary Hearing.ld. at 130-44. Winstead argued
that he was denied effective assistance of adupscause plea counsel advised him that if he
entered blind guilty pleas, he would reaeivong-term institutional drug treatmentld.
Winstead also argued that the plea court lackeubaityf to sentence him as a prior and persistent
offender because the State failed to prove his prior convictibths. On November 10, 2011, the
motion court denied Winstead’s motion and his request for an evidentiary heddirag.147-53.
The court held that Winstead’s akgions were refuted by the recordid. at 151-52.

In his single point on appeal frattne denial of post-convictiarelief, Winstead argued that
he was denied his right to efftive assistance of counsel bemaplea counsel induced him to
plead guilty by convincing him the court wdubrder long-term drug treatment, provided
Winstead qualified for it, following a blind plea(Respt’'s Ex. B at 13.) On November 13, 2012,
the Missouri Court of Appeals affirmed thenial of post-conviction relief. (Re&pEx. D.)

On May 6, 2013, Winsteagro sg, filed the instant Petition for a Writ of Habeas Corpus.
(Doc. 1.) In his single ground for relief, Winstesrgues that he received ineffective assistance
of counsel rendering his guilty pleas involuntarkd. at 5. Winstead contends that, based on
advice from counsel, he had a ralstn belief that he was pleading guilty in return for a sentence
to the State’s long-term drug treatment prograld.

On June 28, 2013, Respondent filed a Resptm$@rder to Show Cause, in which he

argues that the Petition should be denied becaug®Rer’s claim fails on its merits. (Doc. 8.)
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Respondent argues that Winsteadam is based on the assumpttbat the record demonstrates
that he was eligible to be placed in the long-teatment program, yet Wstead failed to include
the SAR as part of the recoah post-conviction appeal. R#sondent argues that, without the
SAR, “this Court is left to ifer what that reporsaid about the Long-Ten Treatment Program
from ambiguous comments in the record,” anch#téad is unable to show that the state court
acted unreasonably in finding that Winsteamuld not show prejudice. (Doc. 8 at 11.)
Respondent noted that, based amdiscussion at the sentencing,dppears that the sentencing
assessment report recommended a prison sentatfuer than placement in the Long-Term
Treatment Program.”ld. at 8.

In response to this argument, Winstegetfa Motion to Order Production of the SAR,
claiming that Respondent had raiskd issue of theantents of the SARral he had been unable
to obtain the SAR on his own from the stataurts. The undersigned granted Winstead’s
Motion to Order Production ahe Sentencing Assessment Report. (Doc. 17.) Respondent
complied with the Court’s Order and filed a copy of the SAR. (Doc. 18-1.) Respondent also
filed a Supplemental Response to Order to SGawse (Doc. 18), to which Winstead has filed a
Reply (Doc. 19).

Il. Facts

The following exchange occurred at Winstead’s plea hearing:

THE COURT: You want to give up alhose rights and plead guilty here today?

[Winstead]: Yes, ma’am.

THE COURT: My understanding is that guilty plea is not pursuant to a
recommendation with the state; is that correct?

[Winstead]: Yes, ma’am.

THE COURT: Okay. So it izhat we call a blind plea?
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[Winstead]: Yes, ma’am.

THE COURT: And you understa your lawyer explainethat to you what that
was?

[Winstead]: Yes, ma’am.

THE COURT: You understand that you wile participatingn a Presentence
Investigation or Senteing Assessment Report?

[Winstead]: Yes, ma’am.

THE COURT: Okay. And then they withe State Board of Probation and Parole,
will participate in that withyou and will then give a recommendation to the state.

[Winstead]: Yes, ma’am.

THE COURT: | mean, recommendation to the Court.

[Winstead]: Yes, ma’am.

THE COURT: And that the state hasealdy made a recommendation; correct?
[Winstead]: Yes, ma’am.

THE COURT: Okay. You understand tlaaty recommendation the state makes is
not binding upon this Court?

[Winstead]: Yes, ma’am.

THE COURT: And | could impose any sente allowable within the range of
punishment permitted by law.

[Winstead]: Yes, ma’am.
(Respt’'s Ex. A at 13.)

The plea court then proceeded with the guglgas in each of the four cases. After
discussing the factual basis of each chargecthet asked Winstead if anyone had made any
promises to him about the sente that would be imposedd. at 14, 17, 20, 22. Winstead

responded each time that no one had made any promises toléthimThe court also asked
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Winstead if he understood that no one coptdmise him what his sentence would bkl
Winstead testified that he understood thisl

The court next asked Winstead if he ustigod that “no matter what the Sentencing
Assessment Report or Presenteimeestigation comes back wistou can’t withdraw your plea of
guilty at that time.” Id. at 21. Winstead testified that he understood thi.

After accepting Winstead's pleas of guilty, tteurt directed the State Board of Probation
and Parole to submit a Presentence InveshigeReport, including a screening “to determine
defendant’s fitness to enter ilidong term treatment program.ld. at 23.

At the sentencing hearing, the court indicated itthad received and shared with the State
and counsel for Winstead the Presentence Investigation or 3&Rt 24. At the beginning of
the hearing, Winstead’s counsel requested tieatdlrt place him in the long-term drug treatment
program. Id. Three of the victims of the burglarieswdich Winstead pleaded guilty provided
testimony regarding the impact of the crimelsl. at 25-26. Winstead’s counsel then again
requested that the court place Winstéadhe long-term drug treatment progranhd. at 26.
Defense counsel acknowledged thia¢é court “has some issu@gth his lengthy record and
concerns about whether he could benefit froim phogram after having had prior programdd.

The prosecutor responded that “the Presentencstlgadon says all what needs to be said about
Mr. Winstead’'s past.” Id. He indicated that the State svdstill asking for the prior
recommendation of twenty years in fiéssouri Department of Corrections.1d.

The court questioned Winstead, who testifiledt he had participated in drug treatment
programs “maybe three” timesld. He stated that one of th®grograms was an inpatient
treatment program.ld. Winstead then provided a statement, in which he stated that he was sorry

for his crimes and indicated that he had a drug probléan.
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The court indicated that it had reviewec tBAR in depth, and stated as follows to
Winstead:

And of concern to me, is your history tines you have been out on probation or

parole and unable to complete that ssstully; your priordrug treatment. |

reviewed the victim impact statementstthhey have collected; some of which

have testified and you have heard here t@taysome of which aret here today.

The Missouri Department of Corremtis Board of Probation and Parole has
arranged and it has recommended with the mitigating factor, had you qualified for
that, of twelve years in [@on; presumptively fifteen year sentence, presumptive
sentence and aggravating twegiear prison sentence.

| have heard arguments by both defecsensel and the state. And so if

there is—if no one has any legal reasdrywentence should not be pronounced we
will proceed.

Id. at 27. The court sentenced Winstead total of eighteen years imprisonmerid. at 27-29.
The court then questioned Winstead alkowes regarding the ssistance provided by
counsel and his understanding of the proceedings:

THE COURT: And did your attorney aca you as to all aspects of the case
including all ofyour legal rights?

[Winstead]: Yes, ma’am.

*k%k

THE COURT: Has your attorney done evéigg you have asked him to do in this
case?

[Winstead]:Yes,ma’am.

THE COURT: Did he do anything wcspecifically told him not to do?
[Winstead]: No, ma’am.

THE COURT: Overall are you satisfied witte services heas rendered to you?
[Winstead]:Yes,ma’am.

THE COURT: Okay. And you havéad no problem understanding these
proceedings as they have gone along; is that correct?

[Winstead]: No, ma’am—yes, ma’am.
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THE COURT: So that is correct youJen’t had concerns about understanding
what has happened?

[Winstead]: That is correct.
THE COURT: You haven’t had any conansrabout your lawyer; is that correct?
[Winstead]:Yes,ma’am.

THE COURT: And the seanhce that | imposed was not pursuant to a plea
agreement with the state; is that correct?

[Winstead]:Yes,ma’'am.

THE COURT: And you heard me indicateytou what the Sentencing Assessment
Report recommended between the twelve fventy years; is that correct?

[Winstead]: Yes, ma’am.
Id. at 29-30. The court found that no probable earrgsted that Winsteagceived ineffective
assistance of counseld. at 30.

At the hearing on Winstead’s Motion to Withdraw Guilty Plea, plea counsel testified as
follows:

While | understand that the Court wentough a very deil@d explanation
at Mr. Winstead’s plea of what a blind pleas, | want to indicate to the Court that
| do believe that Mr. Winstead thoughttla¢ time of his plea that the only thing he
was really taking a chance on was whettewould be approved for the long-term
drug treatment program.

| don’t think he anticipated a sitiah where he would be approved after
screening for the long-term drug treatmpragram, but then the Court would not
give itto him. So | do fedhat | have some responsityilfor not making sure that
Mr. Winstead clearly understood that.

Id. at 33. The prosecuting attorney responded as follows:

As | recall, Mr. Winstead entered pseaf guilty blind to the Court on all the
files and all the counts...fre-sentence investigati was ordered, and it was
determined he would be screenedtfee long-term treatment program; however,
screening does not guarantee sentencirnigedong-term treatment program.

Mr. Winstead was told by the Cduat the time of the plea and the
sentencing that you would not beund by the State’s recommendation.

He was still sentenced in the range of punishment to a lesser sentence than
what the State recommended, by the way. And Mr. Winstead at this time just
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doesn't like what he was sentenceaial is trying to go back and undo or unring
the bell. That's not a basis to withdraw his guilty plea.

Id. at 33-34.

Winstead testified that he ‘ag under the impression that gfot screened and approved for
it, that I'd get it.” Id. at 34. The court reminded Winstead of his testimony during the plea
hearing that no one had promidath what his sentence would béd. The court explained that
the SAR “came back with a lot of informatiorath actually did not haveshen | accepted your
plea and prior to sentencing.1d. at 35. The court stated: think | used the pre-sentence
investigation appropriately, madedetermination on the sentenceld. The court found that
Winstead had failed to demonstrate a manifesstiga warranting the setting aside of the pleas.
Id. at 34-35.

[ll. Standard of Review

A federal cours power to grant a writ of habeasrpus is governed by 28 U.S.§.
2254(d), which provides:

(d) An application for a writ of habeasrpus on behalf of a person in custody

pursuant to the judgment of a State couatlsiot be granted ith respect to any

claim that was adjudicated on the meiitsState court proceedings unless the

adjudication of the claim-

(1) resulted in a decision thatas contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

28 U.S.C§ 2254(d).

The Supreme Court construed Section 2254(d\Miliams v. Taylor, 529 U.S. 362

(2000). With respect to tifeontrary td language, a majority of the Court held that a state court

decision is contrary to cldgrestablished federal lafif the state courtraives at a conclusion
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opposite to that reached by [thefBeme Court] on a question of faar if the state coufdecides
a case differently than [the] Court has aseaof materially indistinguishable faétsld. at 405.
Under the‘unreasonable applicatibprong of§ 2254(d)(1), a writ may issue ‘fthe state court
identifies the correct governing ldgale from [the Supreme Cots} cases but unreasonably
applies [the principle] to the facbf the particular state prisofecas€. Id. Thus,“a federal
habeas court making thenreasonablepplicatior inquiry should ask whether the state csurt
application of clearly establisheddieral law was objectively unreasonableld. at 410.
Although the Court failed tgpecifically definé‘objectively unreasonableit observed thatan
unreasonable application of federal law is diffefeoitn an incorrect application of federal I&w.
Id. at 410.

IV. Winstead’s Claim

Winstead argues that he received ineffective assistance of counsel rendering his guilty
pleas involuntary. Specifically, Winstead cemdls that, based on adeifrom plea counsel, he
had a mistaken belief that he syaleading guilty in return for sentence to the State’s long-term
drug treatment program. This is the samaincl Winstead raised in the post-conviction
proceedings.

The motion court rejected Winstead’s clahmo|ding that Winstead’testimony at the plea
hearing revealed that he knew that the coowiatimpose any sentence allowable by law within
the range of punishment permitted by law, and that any recommendation by the State or in the
SAR was not binding upon the cour(Respt’'s Ex. A at 151.)The court further found that
Winstead stated under oath that no one had @suaglpromises regarding what sentence he would
actually receive, and that he was satisfied #hth services of his counsel, even after he was
sentenced.Id. at 152.

The Missouri Court of Appeals held as follows:
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At the beginning of the plea hearingovant assured the court that he
understood he was pleading blind and nospant to the State’s recommendation.
Movant also understood that he wouldtjgdpate in a SAR, based upon which the
Board would recommend a sentence, #redcourt ‘could impose any sentence
allowable within the range permitted by law.” Additionally, Movant testified at
least four times and that no one had ntaideany promises to induce him to plead
guilty and he understood that no one could promise him what his sentence would
be. Finally, when the plea court esidted that it was not bound by any
recommended or requested sentence, Mbstated that he understood. Based
on the above, we conclude that the rdcefutes Movant's claim that counsel
promised him that, if he entered &nd guilty plea, thecourt would sentence
Movant to long-term drug treatmentSee, e.g., Dorsey, 115 S.W.3d at 845.

Movant contends that the court'ssgiuse warnings about its sentencing
discretion did not render [Mowés] belief in his lawyer’s advice unreasonable as
a matter of law.” We disagree. Givéme court’s repeatediarnings about its
sentencing discretion, coupledth Movant’'s numerous statements that no one
had made him any promises to induce him to plead guilty and no one could
promise him a specific sentence, Movaralkeged belief thahe would receive
long-term drug treatment was unreasonable. Furthermore, in addition to being
reasonable, a movant’'s mistaken belief must be based upon a positive
representation by counsel. Dorsey, 115 SdMt 845. As previously stated, the
record refutes Movant's claim that plea counsel promised him he would be
sentenced to long-term drug treatment.

Movant also argues that the court’quiries were not sufficiently specific
to refute his claim that he reasonabBlieved the court would sentence him to
long-term treatment. Statements maoe a movant refute his ineffective
assistance of counsel claims if the dices and responses were specific enough to
refute conclusively the movant’s allations. _Stubbs v. State, 171 S.W.3d 139,
142 (Mo.App.W.D. 2005) (internal quotatiomitted). The plea court repeatedly
asked Movant whether anyone had madwe/&ht any promises to induce him to
plead guilty and whether Movant undexst that no one had the authority to
promise him what his sentence would b#/e conclude that the plea court’s
guestions were specific enough elicit answers that dictly refuted Movant’s
claims that counsel assured him thé&tapproved, the court would sentence
Movant to long-term drug treatmentSee, e.q. Burnett, 311 S.W.3d at 818.

(Respt's Ex. D at 8-9)
As previously noted, Respondent has filed a copy of the SAR pursuant to this Court’s
Order. Respondent, however,gaes that this Court shouldot consider the SAR in its

evaluation of whether the Migari Court of Appeals acted wasonably because the SAR was

*The appellate court noted earlierits opinion that Winstead 4s failed to provide this court

with evidence that the Board did,fact, approve Movant foohg-term drug treatment, thereby

violating his duty to prepare andefia complete record on appeal(Respt’'s Ex. D at 6, fn. 1.)
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not part of the record before that court. Resigom contends that thSourt need not reach the
actual contents of the SAR because the Missoamrf Appeals reasonably determined that the
record refuted Winstead’s claim that he pleageiity in reliance upon annderstanding that he
was guaranteed long-term treatment if it wasommended in the SAR. Finally, Respondent
argues that the SAR does not support Winstgaa#tion. Specifically, Respondent notes that,
while the availability of a bed in a long-terinug treatment program was noted in the section
titled “Offender Management Remmnendations,” the ultimatecommendation contained in the
“Conclusion” section was as follows: twelveays imprisonment as the mitigating sentence,
fifteen years imprisonment as the presumpsigatence, and twenty e imprisonment as the
aggravating sentence. (Doc. 18-1 at 11-12.)

In Hill v. Lockhart, 474 U.S. 52, 58 (1985), the Supreme Court held that the two-pronged
Srickland test applieso challenges to guilty phs on grounds of ineffecé\assistance of counsel
and that, to prevail, a habeas petitioner must shathis attorney’s performance “fell below an
objective standard of reasonableness,” and that “there is a reasonable probability that, but for
counsel’s errors, he would not have pleaded guaiitgf would have insisted on going to trial.”
Hill, 474 U.S. at 58-59 (quotirfgrickland v. Washington, 466 U.S. 668, 687-88 (1984)).

Here, Winstead testified that he understtiwat his guilty pleas we not pursuant to a
recommendation with the State and that @gommendation from th&tate was not binding on
the court. Winstead was informed of the seses he could receive under each count to which
he pleaded guilty, and testifigtlat he understood that theust could impose any sentence
allowable within the range of punishment perndittey law. Winstead further testified that no
one had made any promises to him aboutsiwetence that would be imposed, and that he
understood no one could promise him what hismalte sentence would be. Winstead's

representations during the pldéearing carry a strong presption of verity and pose a
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“formidable barrier to any subgeent collateral proceedings.Nguyen v. United Sates, 114
F.3d 699, 703 (8th Cir. 1997) (citation omitted). W&l testified at the sentencing hearing that
he was satisfied with the services providedpiga counsel. Significantly, Winstead did not
inform the court at that time of his belief thatas supposed to be péatin the long-term drug
treatment program.

Winstead testified at the plea hearing thatunderstood that heould not be able to
withdraw his pleas “no matter what the nBmcing Assessment Report or Presentence
Investigation comes back with.” (Respt's Exa®21.) The court explaéd to Winstead at the
sentencing hearing that, as a resfithe SAR, it had concerns about Winstead’s criminal history
and his multiple failed attempts at drugdatment programs. The court also took into
consideration the multiple victim impact statetisen The court explained to Winstead that the
Board of Probation and Parole recommendedmitigating sentence of twelve years
imprisonment, a presumptive sentence of fiftgears imprisonment, and aggravating sentence
of twenty years imprisonment. Winstead vesmtenced within this range and, notably, was
sentenced below the State’s recommendedseatof twenty years.

Considering Winstead’s statements at trea@nd sentencing hearings, the state courts
were reasonable in finding thatinstead received effective astsince of counsel and voluntarily,
knowingly, and intelligently pleaded guiltySee Nelson v. Hvass, 392 F.3d 320, 323-24 (8th
Cir. 2004) (holding that where hadsepetitioner was informed at guilty plea hearing as to what his
sentencing exposure was, state t®dinding that hedid not base his desion to plead guilty on
his attorney’s alleged misstatements on the likkelgtencing consequendésie pleaded guilty
instead of going to trial was not anreasonable determination of the factilicox v. Hopkins,

249 F.3d 720, 724-75 (8th Cir. 2001) (rejectingirl of ineffective assistance based upon

counsel’s alleged misinformation as to likelywsancing consequencesméading guilty where
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the state court advised paiher of applicable mimium and maximum sentencé)unn v.
Wyrick, 679 F.2d 731, 732-33 (8th Cir. 1982) (rejecthmpeas petitioner’s claim that plea
counsel was ineffective for, among other thingssleading petitioner intbelieving he would
receive a certain sentence, in light of petitiosd¢estimony at plea hearitigat he was satisfied
with counsel’s performance).

The United States Supreme Court has made clear that, “[a]lthough state prisoners may
sometimes submit new evidence in federal cAEIDPA’s statutory scheme is designed to
strongly discourage them from doing soCullen v. Pinholster, 563 U.S. 170, 186 (2011).
Provisions like 88 2254(d)(1) and (2)(ensure that “[flederal coursitting in habeas are not an
alternative forum for tryig facts and issues whialprisoner made insufficieeffort to pursue in
state proceedingsld. (quotingWilliamsv. Taylor, 529 U.S. 420, 437). The undersigned
allowed Winstead to obtain the SAR due to his representations that he had exercised due diligence
in attempting to obtain this evidence. After ewing the record, the Cduinds that the content
of the SAR is irrelevant to the dispositiohthe Petition. The Missouri Court of Appeals
reasonably determined that the record beforduted Winstead’s claim #t he pleaded guilty in
reliance upon an understanding that he gueranteed long-term treatment if it was

recommended in the SAR.

Accordingly, the Petition will be denied.

V. Certificate of Appealability

To grant a certificate of appealability, a federal habeas court must find a substantial
showing of the denial of a federal constitutional rigl8ee 28 U.S.C.§ 2253(c)(2);Hunter v.
Bowersox, 172 F.3d 1016, 1020 (8th Cir. 1999). A substhshawing is established if the issues

are debatable among reasonable jurists, a courd cesblve the issues difmntly, or the issues
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deserve further proceedingssee Cox v. Norris, 133 F.3d 565, 569 (8th Cir. 1997). In this case,
Jefferson has failed to make a substantial showinthe denial of a anstitutional right. The
undersigned is not persuaded ttet issues raised in his Riein are debatable among reasonable
jurists, that a court could resolve the issuliféerently, or that the issues deserve further
proceedings.

Accordingly, no Certificate of Appealability shall be issued.

ORDER
IT IS HEREBY ORDERED, ADJUDGED and DECREED that the instant Petition for
a Writ of Habeas Corpus under 28 U.§@254 bedenied and bedismissed with prejudiceby
separate judgment entered this date.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Petitioner be

denied a Certificate of Appealability if Petitiorss¥eks to appeal thisdgment of Dismissal.

/s/ Abbie Crites-Leoni
ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this 9 day of August, 2016.
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