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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

PENNY DIXON, )
Plaintiff, ;
V. )) No. 4:13 CV 890 DDN
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ))
MEMORANDUM

This action is before the court for jodl review of the final decision of the
defendant Commissioner of Socigécurity denying the appétons of plaintiff Penny
Dixon for disability insurance benefits andced security income benefits under Titles |l
and XVI of the Social Securitct (the Act), 42 U.S.C. 8801, 1381. The parties have
consented to the exercise of plenary authdmjtyhe undersigned Ueidl States Magistrate
Judge pursuant to 28 8IC. § 636(c). For the reasons feeth below, the decision of the

Administrative Law Judge is affirmed.

|. BACKGROUND
Plaintiff was born on January 26, 1962r.(T41.) She filed her applications on
August 9, 2010. (Tr. 76, 134-33She alleged an onset dafeJune 10, 2010, and alleged

disability due to higiblood pressure and stress. (Tr. J6At the administrative hearing,

she also alleged fibromyalgia, depression tqr@simatic stress disorder, back problems,
and other impairments. (Tr. 40.) Plainsffapplications were denied initially, and she
requested a hearing before an ALJ. (Tr. 79, 87.)

On June 27, 2012, followg a hearing, the ALJ issued a partially favorable
decision. (Tr. 36-69, 22-30.)n the decision, th&LJ found that plaitiff had the severe
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impairments of depression and fibromyalgi@Tr. 24.) The ALJ found that plaintiff
retained the residual functional capacity (RFC) to perform a reduced range of sedentary
work. (Tr. 25.) After consulting a vocahal expert (VE), the ALJ concluded that
plaintiffs RFC would permit heto perform a significant nuber of jobs. (Tr. 29.)
However, once plaintiff reached the age fiffy, the Medical Vocational Guidelines
directed a finding of “disabte” Accordingly, the ALJfound that plaintiff became
disabled when she reached fifty years of age. (Tr. 30.)

On March 28, 2013, the Apals Council denied plairifis request for review.

Thus, the decision of the ALJ standdlaes final decision of the Commissioner.

II. MEDICAL AND OTHER HISTORY
From September 15-17, 2010, plaintiff sv&ospitalized at Christian Northeast

Hospital under Abdul K. Muhammud, M.D., harimary care physician, for evaluation of
uncontrolled high blood pressure. She was akemof about twenty years. An MRI of
her brain revealed abnormalities possibly causgdypertension. Her blood pressure
improved, and she was dischargadstable condition. Her diagnoses at discharge were
uncontrolled hypertension; positive antinaleantibody (ANA) test, which indicates
possible rheumatoid arthritis; hasy of an abnormal MRI; andfteneck pain.  (Tr. 452-
56.)

On October 1, 2010, plaintiff saw ésen Baak, M.D., fofollow up after her
hospitalization. Dr. Baak’s plan was to bedinerapy for fiboromyalgia and chronic pain,
as well as physical therapy. He alsar&d her on an antidepressant and insomnia
medication. (Tr. 386.)

On October 18, 2010, Laura Tishefsy.D., a psychologist, performed a
consultative evaluation at theawy’s request. Plaintiff ported to Dr. Tishey that she
was very depressed. Dr. Tishey found pléiminly mildly depressedDr. Tishey did not
observe any significant impairment in pléfif's concentration omemory and diagnosed

major depressive disorder and possiblenagmform disorder, a mental disorder
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characterized by symptts that suggest physical illnessiojury. Dr. Tishey assigned
plaintiff a Global Assessment of Functiogi (GAF) score of 65, indicating mild
symptoms. Dr. Tishey opined that plafihtiould understand andmember instructions,
sustain attention and concentration “fairly weilhteract socially, ad adapt to the exam
environment. (Tr. 389-95.)

On November 22, 2010, Robert Cottprith.D., a non-treating, non-examining
physician employed by the Missouri DDS, oplnthat plaintiff did not have a severe
mental impairment and had only mild faiomal limitations. (Tr. 398-408.)

On December 21, 201@r. Muhammud completed Bhysical Medical Source
Statement. He diagnosed uncontrolled higresion, degenerative joint disease of the
cervical spine, fiboromyalgia, and other impaintee He believed thailaintiff could sit,
stand, or walk for thirty minutes at a timend could frequently lift five pounds at most.
He opined that plaintiff waBmited in terms of balancing, occasionally required a cane,
would need to lie down or nap during thertaay, and would be alknt from work three
or more times per month. In responseatquestion that asked efther plaintiff's pain
would interfere with her ability to perform simple tasks, hewared “yes.” Dr.
Muhammud reported plaintiff's oes date as May 24, 2010, hienst office visit.  (Tr.
409-12.)

On June 14, 2011, Dinu Gangure, M. psychiatrist, pgormed an initial
psychiatric evaluation. Dr. Gangure diagrbsecurrent major depressive disorder and
post-traumatic stress disord®TSD). He assigned a GAF score of 50, indicating serious
symptoms, and prescribetbloft, an anti-depressant.(Tr. 425-27.) On July 19, 2011,
Dr. Gangure believed that plaintiff was “psychiedily stable.” (Tr. 429.) Subsequent
treatment notes described continued stabwiti continuing depression. (Tr. 432.)

Dr. Gangure completed a Mental Medical Source Statement on September 13,
2011. He rated plaintiff asarkedly limited in eight of fieen categories, including the
category of “making simplena rational decisions.” (Tr. 4442.) Dr. Gangure also

indicated that plaintiff could “apply commonsenunderstanding to icg out simple one-
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or two-step instructions” for only four houend interact appropriately with others for
zero to two hours during angéit-hour workday. Dr. Gangeiralso believed that plaintiff
would miss three or more dayswbrk per month. (Tr. 441-43.)

Plaintiff continued to see Dr. Gangur®n September 20, 2011, Dr. Gangure noted
that plaintiff was feeling bette (Tr. 470.) On October 17, 20, he increased her Zoloft
dosage after plaintiff reported that it was oiplgrtially effective. (Tr. 491-92.) Dr.
Gangure noted continued p$yatric stability in subseque visits. (Tr. 544-52.)

On January 7, 2012, David Bradley, M,.Dompleted a consultative physical exam
at the agency’s request. Plaintiff reportedtthbromyalgia caused pain throughout her
body, poor appetite, medication-related dizgs)eand hyper-somnolence or drowsiness.
Upon examination, plaintiff did not havepine tenderness, muscular atrophy, or
significantly decreased range of motion. eStmd a normal gait but used a cane. Dr.
Bradley noted that plaintiff reported tesrdess all over her body and winced when
touched, which “appear[ed] genuine.” (Tr.6497.) He believed that plaintiff's back
pain was likely due to sciaticaHe believed that many glaintiff’'s problems, including
oversedation and dizziness, appeared related to her medication, rather than her physical
diagnoses. He felt that whileer fibromyalgia was difficult to assess, she did appear to
carry the diagnosis. Dr. Briy opined that due to hdibromyalgia and unsteadiness
related to medications, plaintiff was likely t@ave limitations in lifting, squatting, and
standing for long periods of time. He thougtdt she was likely to have no limitations in
performing activities such deearing, speaking, and teging. (Tr. 494-97.)

Dr. Bradley also completed mental and pbglsassessment forms. He opined that
there were no mental limitations. On theyglbal assessment form, he indicated that
plaintiff could frequently lift upto twenty pounds. He believed that plaintiff could sit for
up to eight hours, stand for wp four hours, and walk faup two hours in an eight-hour
day. He did not think that plaintiff requireccane. He also indicated that plaintiff could
frequently reach, push, pull. In terms of postural actiies, he felt plaintiff could climb

occasionally, stoop frequently, apdrform other activities continusly. (Tr. 500-07.)
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Three months later, on April 3, 2012, Bradley answered integatory questions
posed by plaintiff's attorney. As part oktimterrogatories, Dr. Bradley was instructed to
review new medical evidence as well as pléistnap logs. Dr. Bradley believed that the
medical evidence established a diagnosigdegenerative joint disease of the cervical
spine. (Tr.516-24.)

Dr. Bradley also completed another phgsiassessment form. He indicated that
plaintiff could occasionally lifand carry up to tenty pounds. DrBradley opined that
plaintiff could stand for two hours and walkrfone hour during aright-hour workday.

He felt that plaintiff could occasionally reaghish, or pull. Dr. Bradley indicated that
plaintiff could occasionally lanb, stoop, kneel, crouch, and crawl, and could frequently

balance. He did not think she required the use of a cane. (Tr.516-24.)

ALJ Hearing

The ALJ conducteda hearing on November 150P1. (Tr. 36-70.) Plaintiff
appeared and testified to the following. She cannot stay up long and is in a lot of pain.
She has difficulty exerting her§glvearing normal shoes, caol, and doing chores. Her
adult daughter had moved intiwher and was supporting heBhe has crying spells. She
receives help from a mental health case manabe visits her homen a monthly basis.
She had been using a canedwer a year. (Tr. 53-63.)

Tracie Young, a vocational expert (VE), atestified at the hearing. She described
plaintiff's past relevant work (PRW) as vamgi from light toheavy and either unskilled or
semi-skilled. (Tr. 67.) Following the hé&ag and after the ALl obtained additional
evidence from consultativeexaminer Dr. Bradley, the ALJ provided written
interrogatories to th¥E. (Tr. 233-36.) After testifyinghat all of plaintiff's PRW was
either medium or heavy anghskilled, the VE was asked @ssume a hypothetical of
plaintiff's age, education, and work exparce. The individual lshthe RFC to perform

medium work except thahe could stand for only 4 hoursdanalk for only2 hours in an
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eight-hour workday.She had no limitations with regatd sitting. She could frequently
reach in all directions with both upperteemities and push anpull with both upper
extremities. She codiloccasionally climb stairs andm@s but never climb ladders and
scaffolds. She could infrequiynkneel and frequently operatemotor vehicle. She was
limited to performing semi-skilled or unskilled work. (Tr. 234.)

The VE responded that all of plaifitt past work wasprecludedunder the
hypothetical because all of hpast work exceedeithe standing and Wang limits. The
VE identified other jobs thatthe hypothetical individal could perform such as
telemarketer, sorter, and reception clerk, athatsedentary level because of the standing
and walking limits. (Tr. 235.)

Decision of the AL J

On June 27, 2012, the ALissued a partially favorkb decision finding that
plaintiff was disabled as of January 25, 204Ben she reached age 50t not as of June
9, 2010, her alleged onset date. (Tr. 22-3The ALJ concluded that with plaintiff's
RFC, education, past wotkistory, and exertional limitations, the Medical-Vocational
Rules (the “grids”) determined that sbecame disabled at age 50. (Tr. 28-29.)

The ALJ found that platiff had the severe impairments of depression and
fiboromyalgia. (Tr. 24.) The ALJ determined plaintiff's RA@ding that plaintiff could
meet the basic demands of sedentary watk some added limitations. The ALJ found
that plaintiff could stand for ufp four hours and walk for uj two hours in the workday.
The ALJ also found that plaintiff could fyaently kneel, reach, push, pull, and operate
motor vehicles. In terms ohental limitations, the ALJ limiteglaintiff to semi-skilled or
unskilled work. The ALJ found that plaintifétained the RFC to perform a reduced range
of sedentary work. (Tr. 25-26.)

At step four, the ALJ founthat plaintiff had been unable to perform past relevant

work since June 9, 2010. He based his figdin the VE's testimony that plaintiff would



be unable to return to any of her priotexant work because it was done at the light
exertional level or higher. (Tr. 28.)

At step five, the ALJ determined, consithg his RFC finding ah plaintiff's age,
that the framework of the Mezhl-Vocational Rules and specdity Rule 201.10 directed
a conclusion that plaintiff became disabkesl of when she attaed the age category of
“closely approaching advanced age” (age 50()Tr. 28-29.) TheALJ determined that
prior to age 50, plairffiwas not disabled because she &bk to perfornother work that
existed in significant numbers in the natibeaonomy such as telemarketer, sorter, and
reception clerk. (Tr. 29-30.).

V. GENERAL LEGAL PRINCIPLES

The court’s role on judicial review dfie Commissioner’s decision is to determine

whether the Commissioner’s findings comply wiitle relevant legal requirements and are
supported by substantial evidenoghe record as a whole. Pate-Fires v. Astrue, 564 F.3d
935, 942 (8th Cir. 209). “Substantial eviehce is less than a preponderance, but is

enough that a reasonable mind would findadiequate to support the Commissioner’s
conclusion.” _Id. In determining whether theidence is substanktjghe court considers
evidence that both supports and detracts fileenCommissioner's deston. Id. As long
as substantial evidence suppgditie decision, the court magt reverse it merely because
substantial evidence exssin the recordhat would support a caairy outcome or because
the court would have decided the case diffdye See Krogmeier v. Barnhart, 294 F.3d
1019, 1022 (8tiCir. 2002).

To be entitled to disability lefits, a claimant must prewshe is unabl® perform

any substantial gainful activity due to a dieally determinable physical or mental
impairment that would either result in deathvdrich has lasted arould be expected to
last for at least twelve continuous months42 U.S.C. 8§823(a)(1)(D), (d)(1)(A),
1382c(a)(3)(A);_Pate-Fires, 564 F.3d at 942five-step regulatory frmework is used to
determine whether an individual is disable2D C.F.R. 8 404.1520(a)(4); see also Bowen
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V. Yuckert, 482 U.S. 137,4D-42 (1987) (describg the five-step process); Pate-Fires,
564 F.3d at 942 (same).

Steps One through Three require thenséat to prove (1) she is not currently
engaged in substantial gainful activity, (2esuffers from a severe impairment, and (3)
her disability meets or equals a listed impent. 20 C.F.R. § 408520(a)(4)()-(iii). If
the claimant does not suffefrom a listed impairment or its equivalent, the
Commissioner's analysis proceeds to StepsrFand Five. Steg~our requires the
Commissioner to consider whether the claimatdins the RFC to perform past relevant
work (PRW). _Id. § 404.1520(@)(iv). The claimant bears the burden of demonstrating
she is no longer able to return to herVWR Pate-Fires, 564 F.3d at 942. If the
Commissioner determines the claimant cannairneto PRW, the knden shifts to the
Commissioner at Step Five to show the claitn@tains the RFC tperform other work
that exists in significant numbers ithe national economy. _Id.; 20 C.F.R. 8
404.1520(a)(4)(v).

V. DISCUSSION

Plaintiff argues that the ALJ erred inilfiag to include greatelimitations in his

mental and physical RFC fimtys, specifically in light ofplaintiff's depression. She
argues that while thAaLJ found that she hathe severe impairment of depression, his
RFC included onlyexertional limitations and failedo include a mental functional
consequence of her depression or a limitatiegarding concentramn, persistence, or
pace. This court disagrees.

RFC is a medical question and the ALd&termination of RFC must be supported
by substantial evidence in the record. Hutsell v. Massa2&®i,F.3d 707, 711 (8th Cir.
2001); Lauer v. Apfel, 245 Bd 700, 704 (8th Cir. 2001); i8ih v. Apfel, 222 F.3d 448,
451 (8th Cir. 2000). RFC is what a claimaat do despite her limitations, and it must be

determined on the basis of all relevant ewicke, including medical records, physician’s

opinions, and a claimant’s description loér limitations. _Donahoo v. Apfel, 241 F.3d
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1033, 1039 (8th Cir2001); 20 C.F.R. § 416.945(a). Whthe ALJ is no restricted to
medical evidence alone in evaling RFC, the ALJ is required to consider at least some
evidence from a medical professabn Lauer, 245 F.3d at 70An “RFC assessment must
include a narrative discussion describingvhthe evidence supports each conclusion,
citing specific medical facts (e.g., laboratdindings) and nonmedical evidence (e.g.,
daily activities, observatiofhs SSR 96-8p, 1996 WB74184, at *7 (1996).

Here, the ALJ determineddhplaintiff had the RFC tmeet the basic demands of
sedentary work with some adtbmitations. The ALJ found #t plaintiff could stand for
up to four hours and walk for up to twoure in the workday. The ALJ found that
plaintiff could frequently kneel, reach, push, puit,operate motor vehicles. In terms of
mental limitations, the ALJ limité plaintiff to semi-skilled ounskilled work. (Tr. 26.)

In determining the effect of plaintiff'slepression, the ALgave weight to Dr.
Tishey’'s consultative examinah. The ALJ noted that DiTishey found that plaintiff
could understand and remember instructiGustain attention and concentration “fairly
well,” interact socially, and agt to the exam environmen{Tr. 27, 394.) He assigned
plaintiff a GAF score of 65, indicating mislymptoms. (Tr. 27,%.) Thus, aside from
indicating that plaintiff could sustain attemtiand concentration “fairly well,” Dr. Tishey
did not observe any maitlimitations. (Tr. 394.) The ALaccounted for plaintiff's mild
attention and concentrationfabd by limiting her to semi-illed or unskilled work, which
does not involve complicated instructiondr. 25-27.) _See SSR 8¢, 1982 WL 31389,
at *7 (1982) (unskilled jobs are “the leastmgalex types of work”semi-skilled jobs are
“more complex than unskilled work and distity simpler than the more highly skilled
types of jobs”).

The ALJ gave little weighto the opinion of plaintiff'streating psychiatrist, Dr.
Gangure. (Tr. 27.) Plaintiisserts that Dr. Gangure’s omnideserved greater weight.
However, the ALJ provided good reasons tesjion Dr. Gangure’s conclusions. In his

Mental MSS, Dr. Gangure believed that ptdf was markedly limited in many areas,



including simple decision-making. Dr. Ganguwiso indicated, in effect, that plaintiff
could complete simple instructions fonly half the worklay. (Tr. 441-43.)

The ALJ discounted Dr. Gangure's omnj noting that plaintiff had seen Dr.
Gangure only three times over a three-rhopéeriod and because his opinion was not
supported by the record as a whole. (Tr)2While Dr. Gangures limited relationship
with plaintiff did not mean that his consllons were unreliable, it did mean that his
opinion was not entitled to theepal deference reserved for treating sources._See Hacker
v. Barnhart, 459 F.3d 934, 937 (8th Cir.0B) (treating physiciag'opinion is generally
given controlling weight, but is not inherently entitled to it); QF.R. § 404.527(d)(2).
The ALJ considered Dr. Gangure more akiratoonsultative examinghan to a treating
physician. _Cf. Randolph v. Bahart, 386 F.3d 835, 840 (8tir. 2004) (a physician’s

opinion was not entitled to atrolling weight as a medicalpinion of a treating source

because she only met with the claimant aeelprior occasions). Thus, Dr. Gangure did
not have the type of longitutkl experience with plaintiff to justify giving his opinion
enhanced weight._ See 20 C.F.R. 88 #927(d)(2), 416.927(d)j2(‘[W]e give more
weight to opinions from youtreating sources, since thesmuces are likely to be the
medical professionals most able to providietailed, longitudinal gture of your medical
impairment(s) and may bring aiqoe perspective . . . .")The ALJ also fand that Dr.
Gangure’s opinion was not supported by teeord evidence. He therefore deferred to
what he considered Dr. Tishey’s bettepported assessment which did not reveal any
significant mental limitations. (Tr. 27, 394.)

RFC refers to what the claimantncatill do despite the physical and mental
limitations. _See 20 C.F.R8§ 404.1545(a)(1), 416.945(a)(@efining RFC). Itis not a
statement of education or work historyAmong other RFClimitations, the ALJ’s
hypothetical interrogatory quisns to the VE were sufficienn that they included the
limitation to unskilled or semikdlled work. (Tr. 234.) Plantiff has not provided any law

from this Circuit indicating otherwise.
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With respect to physical limitationshe ALJ gave weight to Dr. Muhammud’s
December 2010 treating opam, as well as Dr. Brads January and April 2012
consultative assessments. (Tr. 27-28.) telms of lifting restrictions, the ALJ's RFC
finding was similar to Dr. Muhammud’s opiniorThe ALJ limited plaintiff to sedentary
work, which involves lifting ugo ten pounds, and occasionally carrying small items. See
20 C.F.R. 88 404.1567(a), 416.967(a) (definsedentary work). Dr. Muhammud
opined that plaintiff could never lift ten padsy but could frequently carry items that
weighed five pounds. (Tr. 410.) In terms sfting, standing, or walking, the ALJ’s
findings were most consistent with Dr. Bleygls January 2012 assessment. Consistent
with Dr. Bradley, the ALJ fouth that plaintiff could stand fafour hours and walk for up
to two hours during the workdayThe ALJ also found, corsgent with Dr. Bradley’'s
January 2012 opinion, that plaintiff couldcasionally climb stairs, and frequently drive,
reach, push, or pull. (Tr. 26, 505-07.)

The ALJ credited those aspects of Dr.ihdmmud’s opinion that were supported
by the record evidence. WieeDr. Bradley's opinions were more consistent with the
record evidence thamere Dr. Muhammud’s, the ALJ relied on those opinions instead.

To the extent plaintiff is arguing th#te ALJ failed to account for some of the
limitations in Dr. Bradley’'s amnded April 2012 opinion, #se arguments are unfounded.
For example, plaintiff assertisat Dr. Bradley believed thaer medication or impairments
caused fatigue resulting in frequent napping. ti® extent plaintiff is implying that Dr.
Bradley stated that she required naps dutiregday, the record evidence shows that Dr.
Bradley did not offer an opinioon this subject. (Tr. 517.) Dr. Bradley stated, “I merely
state that several of her medications adageg and her napping még consistent with
medication effect.” (Id.)

Plaintiff also argues that Dr. Bradlsysecond opinion limited her to occasional
reaching, which was inconsistent withettiALJ’s finding thatshe could do frequent
reaching. However, the court questions whether plaintiff ever asserted that she had

reaching restrictions in that shdid not assert any such redions in her function report.
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(Tr. 193.) Moreover, Dr. Mulmmud’s assessment did not support reaching restrictions.
In fact, he believed that plaintiff could perm continuous overheaéaching. (Tr. 410.)
The ALJ therefore did not err in concluding titfae record did not support more extensive
reaching restrictions.

This court concludes that substantiaidewce, including the opinions of Drs.
Muhammud, Bradley, and Tishey, supisdhe ALJ's RFC finding.

VI. CONCLUSION

For the reasons set forth above, theiglen of the Commissioner of Social

Security is affirmed. An appropriafeidgment Order is issued herewith.

S/ Da D. Noce
UNITED STATESMAGISTRATE JUDGE

Signed on April 9, 2014
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