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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JEFF C. SLUKA,
Plaintiff,
Case No. 4:13CV948 ACL

VS,

CAROLYN W. COLVIN,
Acting Commissioner of Social Security,

N N N ) N N N N N N

Defendant.

MEMORANDUM

This is an action under 42 U.S&405(g) for judiciakeview of defendar final decision
denying the application of Jeff Gluka for Disability Insurate Benefits under Title Il of the
Social Security Act and SupplemahSecurity Income under Title X\df the Act. This case has
been assigned to the undersigned United Skdsegstrate Judge pursuaio the Civil Justice
Reform Act and is being heard by censof the parties._ See 28 U.S§®%36(c). Plaintiff filed
a Brief in support of the Complaint. [Doc. 13)efendant filed a Brief in Support of the Answer.
[Doc. 20]

Procedural History

On October 15, 2010, Plaintiff filed applicaticios Disability Insurance Benefits and
Supplemental Security Income, claiming thatleeame unable to work due to his disabling
condition on July 31, 2008. (Tr. 122-36.) These claims wedenied initially and, following an

administrative hearing, Plainti#f claims were denied in a wigh opinion by an Administrative

!Plaintiff subsequently amendedshilleged onset of disability dat April 21, 2011. (Tr. 152).
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Law Judge (ALJ), dated June 25, 2012. (Tr. 6612627.) Plaintiff then filed a request for
review of the ALJ decision with the AppealCouncil of the Social Security Administration
(SSA), which was denied on April 2, 2013. (Trl#6.) Thus, the decision of the ALJ stands as
the final decision of the @omissioner. _See 20 C.F.& 404.981, 416.1481.

Evidence Beforethe AL J

A. ALJ Hearing

Plaintiff's administrative hearing was heldMay 8, 2012. (Tr. 33.) Plaintiff was
present and represented by counsel. Alesent was vocational expert Brenda Young.

The ALJ examined Plaintiff, who testifiedahhe was fifty years of age and had an
eleventh grade education and never obtained a GED. (Tr. 34.)

Plaintiff testified that his por work included working at: Schnucks as a stocker from
1995 to 1997; Hoss as a baker and on the ptmgtuline from 1998 to 2002 (Tr. 35.); Sunset
Memorial from 2003 to 2004 as a grounds keepel grave digger; a company where he
assembled cubicles from 2005 to 2006 (Tr. 35-36). The cubicle assembler job sometimes
required Plaintiff to lift “a couple hundred pounds(Tr. 36.) Plaintiff was laid off from that
position (Tr. 37) and he receivedamployment benefits after beifgjd off (Tr. 38). Plaintiff
did not work anywhere else afte&ceiving unemployment benefits.  Id.

At the time of the hearing, Plaintiff wéise-feet, eight-inchesall and weighed 200
pounds. _Id. He had problems with alcohol fiftgears prior to the hearing, but stated that he
last consumed alcohol (one drirdgveral months prior to the hey. (Tr. 39.) Plaintiff also
had a history of using marijuana, uppers, dowrgarsaine and heroin use fifteen years prior to the

hearing. _Id.



Plaintiff testified that he expreences depression and anxietyTr. 40.) Plaintiff lives in
the basement of his parents’ home and doeseagtlhis house. Id. He experiences paranoia
and low energy, and has no friends. Id.

Plaintiff testified that he also has hepatitié GTr. 41.) At the time of the hearing,

Plaintiff had not received treatmdnt the hepatitis C, but was indlprocess of seeking treatment.
Id.

Plaintiff testified that he was wearing Age bandage on his right hand at the hearing,
because he broke his hand more than ten yeard@tize hearing, and hisiastill bothered him.
Plaintiff explained that hes unable to pick up items with his right hand “like [he] used to.” (Tr.
42.)

Plaintiff testified that hdas high cholesterol, but does not take medication for this
condition. 1d. Plaintiff statethat he takes his medicationsmescribed, but does not really
know the purpose of each medication. Id.

Plaintiff testified that heees Dr. Surendra Chaganti every month for depression and stress.
Id. Plaintiff stated that sona the medications Dr. Chaganti prescribes help his conditions. Id.

When questioned by his attorney, Plaintiff testifthat he went to the emergency room for
chest pains a few months priorth® hearing, and was talldat the pain was caused by stress. (Tr.
43.)

Plaintiff testified thahe takes Seroqu@lwhich helps him sleep, buauses swelling in his

%Inflammation of the liver due to viral infection. About 75 percent of hepatitis C infections give
rise to chronic persistent idtion. A high percentage of tleedevelop chronic liver disease
leading to cirrhosis and possible hepatocellodacinoma. _See Stedman’s Medical Dictionary,
877 (28th Ed. 2006).
3Seroquel is an anti-psychoficug indicated for the treatment of bipolar disorder and
schizophrenia. _See WebMD, http://www.watheom/drugs (last visited September 10, 2014).
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hands and feet for a couple of months. Id. rfélaistated that he sanot yet told his doctor
about the swelling. (Tr. 43-44.)

Plaintiff testified that he had been wewyithe Ace bandage on his hand for “a couple
weeks” and that he only wore it whers iiand started to bother him. (Tr. 44)

Plaintiff testified that he expences back pain due to a eacident he wagvolved in ten
years prior to the hearing. _Id. Plaintiff statedtthe was unable to mow the yard due to his hand
and back pain.__Id.

Plaintiff testified that he de “the shakes” periodically, @tuding when he was working.
(Tr. 45)

Plaintiff testified that he dinot receive medical treatmeartor to 2011, because he started
receiving Medicaid in 2011 and was unable toraffioeatment prior tthis time. (Tr. 46.)

Plaintiff stated that he reaas treatment at South Countgddth Center. _1d. Plaintiff
testified that he was prescribed pain medaafor his back, hand, wrist, and ankles. Id.
Plaintiff stated that the pain medication did not pdevinuch relief. _Id. Plaintiff testified that he
has tried using a heating pad for p&n, but it was ineffective.__Id.

Plaintiff testified that he cries “all the time.(Tr. 47) Plaintiff stagd that he does not get
along well with people._1d. Plaintiff testifigtlat he was harassed by the police when he was
taking a walk, which caused him to break down and cry. (Tr. 48.)

Plaintiff stated that he has been involved in verbal and physical altercations with
co-workers or bosses in the past. Id. Plaitgétified that he was terminated from his last
position because he was unable to perform the j@. 49) Plaintiff stated that he had been

working at the position for four years but he wbtrequently forget how to do the job. Id.

Plaintiff testified that his supervisor criticizédm and called him names due to his inability to
4



perform the job. _Id.

Plaintiff testified that he often forgets tigis people tell him (Tr. 50); he has difficulty
paying attention to television @grams; and he does not wantdave his house because he is
paranoid of being around people, especially paie fears he will be put in jail (Tr. 51).

Plaintiff testified that he g@edays without taking a shower daeise he lacks the energy to
bathe and his mother reminds him to bathe. %Zr) He only leaves ¢hhouse to go to medical
appointments. _Id. Plaintiff stated that his nasthlso asks him to dwusehold chores, but he
does not do much around the house. Id.

Plaintiff testified that he has numbness andling in his heels and ankles, which has been
occurring since he was working. (Tr. 53) Pldfrigstified that he igble to stand for about
thirty minutes to one hour ba®he has to sit down. _Id.

Plaintiff stated that he is able to sit for thinynutes to one hour. (Tr.54.) He stated that
walking does not bother him as muchséanding still. _Id. Plaintiff stted that he is able to lift a
gallon of milk and he occasionally drops things. (Tr. 55.)

Plaintiff stated that he hasdhauicidal thoughts.__Id. Hessts in the basemeall day and
sleeps on the couch in the basemeld. There is a television e basement, but Plaintiff does
not watch much television. (T$5-56.) Plaintiff stated that lgets upset when he thinks about
his life and he yells and occasionatihyows things. (Tr. 56.)

Plaintiff testified that he became upset winéslast supervisor told him he was not
performing his job properly. (Tr.75) Plaintiff stated tht he has walked off the job site when he
was upset with his supervisor. _Id.

Vocational Expert (VE) Brend#oung testified next and tha&lJ asked her to assume a

hypothetical claimant with Plaiifi’'s background and the followg limitations: able to lift and
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carry twenty pounds occasionadnd ten pounds frequently; stamdwalk for six hours out of
eight; sit for six hours out of git; should not perform work inwahg direct contact with food
products; able to understand, remember, and carigt éedst simple ingictions and non-detailed
tasks; can respond appropriatelysupervisors and coworkersartask-oriente setting; casual

and infrequent contact with others; should not wor& setting that includes constant or regular
contact with the generaublic; and should not perfiorwork that involves more than infrequent
handling of customer complaints. (Tr.58.) The VE testified that the hypothetical claimant could
only perform the packer pi®n at the bakery. (Tr.59.) ThE stated that thindividual could
perform other light, unskilled work, such assembly work (150,000 positions nationally, 15,000
locally); and housekeeping/janitorial work (888,000 positions nationally, 9,500 locally). (Tr.
59-60.)

Plaintiff’'s attorney asked the VE to agsel the hypothetical claimant was limited to no
contact with the public, no contaeith co-workers, and only occasial contact with supervisors.
(Tr.60.) The VE testified that some casual cantath co-workers is required in all the positions
she mentioned, although the janitorial jelmore solitary than the others. Id.

Plaintiff's attorney asked the VE to assuabypothetical claimantho was limited to no
public contact, no co-worker contact, and less tharasional contact with supervisors. (Tr.
60-61.) The VE testified thatefjanitorial job would still beppropriate. (Tr. 61.) The VE
stated that the janitorial position requires contdttt a supervisor approximately four times a day.
Id.

Finally, the VE testified that an individuaho would miss two days of work a month or

who was off task twenty percent of the timeuld be unable to perform any jobs. Id.



B. Relevant M edical Records

Plaintiff saw Inna Park, M.Dfor a consultative internahedicine examination at the
request of the state agency on February 10, 2QTt. 204-210.) Plaintiff complained of
hepatitis C, which resulted in decreased endryggk pain, and hand problems. (Tr. 204-05.)
Upon examination, Plaintiff was coapdive, alert, and “physically comfortable.” (Tr. 205.)

Dr. Park’s general notes abdriaintiff, included that: he had good knowledge of his medical
issues and good hygiene; he was obese; his affect was anxious, with some tremor in his hands; and
he had difficulty relaxing for the physical examid. Tenderness was noted along the lumbar
spine itself and some tenderness was notd#kiparaspinal muscles$ the upper lumbar and
lower thoracic regions. (Tr. 206.) Plaintiffange of motion was presexd. _Id. Plaintiff was
able to get on and off the exam table indepatigesit up from the ling position independently,
toe and heel walk without difficulty, squatttee floor and recovendependently without
complaint, and his gait and station were norméd. Plaintiff’'s neurological examination was
normal. _Id. Dr. Park diagnosed Plaintiff whipatitis C, with no physical manifestations of
chronic liver disease; mechanical low backpand posttraumatic rightrist and hand, with
arthralgias. (Tr. 206-07.)

Plaintiff saw L. Lynn Mades, Ph.D., forcansultative psychological evaluation at the
request of the state agency on February 10, 2QTt. 213-18.) Plaintiff complained of
depression, memory problems, lack of energy, paranoia regarding lee. (Tr. 213.)

Plaintiff reported a history of &ng jobs due to guing and fighting with people and took special
education classes in school for &aeioral disorder. _Id. Plaintiff initially stated that his last use
of alcohol was years prior to the examination, latgr admitted that he had consumed 24 ounces

of beer just days prior. (Tr. 214.) Plaintifported that he had usethrijuana “a couple of
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years” prior to the examination, and had usedit\vigs, uppers, downers, and cocaine in the more
distant past. _1d. Upon exanaition, Plaintiff's mood was mildlanxious and depressed, and his
affect was slightly restrictedearful at times, and generally@ppriate. (Tr. 216.) Plaintiff
claimed to hear voices, but his report was “atgpand equivocal, andere was no behavioral
evidence of any thought disturbance.” Id. Rii#li's insight and judgment were “slightly
limited.” 1d. Dr. Mades diagnosed Plaintifitv depressive disord®&OS; anxiety disorder
NOS; alcohol abuse; polysubstance dependencegrdity disorder NOS with antisocial traits,
rule out antisocial personalitlisorder; and a GAF scdref 65> (Tr. 217.) Dr. Mades stated
that Plaintiff was an unreliable informant regagisubstance use, and it is not known to what
extent this contributes tas reported mood problems. Id. Dfades stated that there appears to
be a long-standing history of antisocial behaviad Rlaintiff tended to blame others and not take
responsibility for past actiorduring the evaluation._ 1d. Dklades stated that there was
evidence of substance abuse, antisocial behaand mild to moderate mood impairment by
history and presentation. (Tr. 217-18.)

Keith L. Allen, Ph.D., a state agencypbkologist, completed a Psychiatric Review
Technigue on February 23, 2011. (Tr. 221-3D). Allen expressed thapinion that Plaintiff
suffered from mild depression, mild anxiety, angdersonality disorder NOS, but did not have a

severe mental impairment. (Tr. 331)

* The Global Assessment of Functioning Scale (&R psychological assessment tool wherein
an examiner is to “[c]onsider psychologicalcis, and occupational futioning on a hypothetical
continuum of mental health-illness” which does “not include impairment in functioning due to
physical (or environmental) limitations.” _Diagnostind Statistical Manualf Mental Disorders
(DSM-1V), 32 (4" Ed. 1994).
> A GAF score of 61 to 70 denotes “[sJomédrsymptoms (e.g., depressed mood and mild
insomnia) OR some difficulty in social, ageational, or schoolictioning (e.g., occasional
truancy, or theft within the hoakold), but generally functioninggity well, has some meaningful
interpersonal relationships.” DSM-IV at 32.
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Plaintiff presented to South County Healthnter on April 21, 2011, with complaints of
chronic active hepatitis, headache, swellinthmlegs, night sweats, weakness, muscle pain,
trouble sleeping, and pain. (Tr. 286.)

Plaintiff returned to South County Heal@lenter on April 28, 2011, for mental health
treatment. (Tr. 285.) Plaintiff complaineddifficulty sleeping, mood swings, memory loss,
auditory hallucinations, and crying spells. I@laintiff stated: “Sometimes | wish the Lord
would take me, but | could not commit suicideltl. Upon examination, Plaintiff's mood was
severely depressed, and his aff@es congruent with his mood.d.l Plaintiff reported that he
was open to receiving mentadalth services.__Id.

Plaintiff presented to South County Healtenter on June 7, 2011, for treatment of
hepatitis C and back problems. (Tr. 282.) PIHiatso complained of right wrist pain, bilateral
heel pain, and depression.  IdRlaintiff was diagnosed with joint pain, and was advised to use ice
and take non-steroidal anti-inflanatory drugs. (Tr. 283.) Plaifftwas referred to psychiatry
for treatment of his depression. _ Id.

Plaintiff saw a social workeat South County Health Cemton June 15, 2011, at which
time he complained of paranoia and suicidal ideati (Tr. 281.) Plaintiff's mood was described
as moderately depressed on examination, anaffieist was congruent with his mood.  Id.

Plaintiff presented to South County Healtbnter on July 8, 2011, with complaints of
chest pain and dyspnea. (Tr. 279.) Plaintif6\advised to visit the emergency department for
evaluation. _Id.

Plaintiff presented to South County HieaCenter on August 8, 2011, for follow-up, at

which time he reported he was still having paiis back and hand. (Tr. 276.) Plaintiff

indicated that he had gonettee emergency room for chestipaand the work-up was negative.
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Id. Mild tenderness was noted on musculoskeétamination. _Id. Plaintiff was diagnosed
with joint pain, and wa prescribed Tramadolnd NaprosyA. (Tr. 277.) X-rays of the lumbar
spine were also ordered. Id.

Plaintiff presented to Surendra ChagatiD., on August 9, 2011, for a psychiatric
examination. (Tr. 257-59.) Plaintiff reged difficulty paying attention and following
instructions, mood swings, problems witls kemper, and paranoia. (Tr. 257.) Upon
examination, Plaintiff's mood was anxious, hypo-maaia] depressed; his affect was anxious; he
reported auditory hallucinatiorméd paranoid delusions; his enevggs decreased; his attention
span and concentration were limited; his renmoégnory was intact; and his recent memory was
notintact. (Tr. 259.) Dr. Chaganti diagedsPlaintiff with schizoaffective disordeand a
history of alcoholism, with a GAF score of 30(Tr. 258.) Dr. Chaganti prescribed Zypré&a,
Prozac! and Xanax? (Tr. 259.)

Plaintiff saw Dr. Chaganti for follow-upn August 23, 2011, at which time Plaintiff
reported paranoia and being “moody.” (Tr. 260.) Upon examination, Dr. Chaganti noted

Plaintiff was paranoiénd his recent memory was impaired. Id.

® Tramadol is indicated for the management oflerate to moderately severe chronic pain in
adults who require around-the-cloizeatment of their pain for an extended period of time. See
Physician’s Desk Reference (“PDR”), 2429 (63rd Ed. 2009).

’ Naprosyn is a non-steroidal anti-inflammatory dingjcated for the treatemt of osteoarthritis.
See PDR at 2874-75.

8 An illness manifested by an enduring majopréssive, manic, or mixed episode along with
delusions, hallucinations, disorganized speswih behavior, and negative symptoms of
schizophrenia. _Stedman’s at 570.

° A GAF score of 41 to 50 indites “serious symptoms” or “arserious impairment in social,
occupational, or school functioning (e.g., no frignginable to keep a job).” DSM-IV at 32.

10 Zyprexa is a psychotropic drug indicated thoe treatment of schdphrenia and bipolar
disorder, and agitation associated with schizepiarand bipolar | mania. See PDR at 1884-85.
" Prozac is indicated for the treatment of major depressive disorder. PDR at 1854.
12 xanax is indicated for the treatmentasfxiety and panic disorders. See WebMD,
http://mww.webmd.com/drugs (last visited September 10, 2014).

10



Plaintiff presented to Dr. Sharma at J&hrMurphy Clinic on September 9, 2011. (Tr.
296.) Dr. Sharma noted that Plaintiff had beeensat the clinic for amitial evaluation the
month prior, at which timae was started on Zoloft. Id. Plaintiff reported depression, lack of
energy, impaired memory, and difficulty concaiitng. Id. Upon mental status examination,
Plaintiff looked distressed andshinsight and judgment were fairld. Dr. Sharma diagnosed
Plaintiff with major depressive disorder and msed Plaintiff's dosage of Zoloft. _Id.

On September 20, 2011, Dr. Chaganti notechBfwas hyperactive, hyper talkative,
paranoid, and his attention was poor. (Tr. 26DD). Chaganti increased Plaintiff's Xanax and
Prozac. _Id.

Plaintiff presented to South County Healtnter on October 5, 2011, at which time he
reported back, wrist, and knee pain. (Tr. 278Ipon examination, Plaintiff’'s gait was normal
and a small amount of swelling was noted in laths. _Id. Plaintiff was prescribed Tramadol
and was referred to orthopedics for his joint pain. Id.

Plaintiff saw Dr. Chaganti on October 18, 2011whtch time Plaintiff reported multiple
family problems. (Tr. 262.) Plaintiff feltnxious and depressed, and his sleep was poor.
Plaintiff reported experiencing visual halluations with Prozac._ Id. Upon examination,
Plaintiff was depressed, anxioasd paranoid. _Id. Dr. Chaganti continued Plaintiff's Xanax
and Zyprexa, discontinued theoRac, and prescribed Wellbuttffrand Seroquel. _1d. On
November 15, 2011, Plaintiff reported problewith memory loss. (Tr. 263.) Upon

examination, Plaintiff's affect waflat, his attention and conceation were “distractible.” Id.

Dr. Chaganti increased Plaintiff’'s dosagesefoquel. _1d. On December 13, 2011, Plaintiff

13 Zoloft is indicated for the trément of depression. _See WebMD,

http://www.webmd.com/drugs (last visited September 10, 2014).

14 Wellbutrin is indicated for # treatment of major depressigisorder. See PDR at 1649.
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reported feeling moody, anxious, and paranoid. Z&4.) On examination, Plaintiff's affect
was anxious, he was paranoid, higation was fair, and he wassttiactible. _Id. Dr. Chaganti
increased Plaintiff's dosages of medication. Id.

Plaintiff saw Dr. Sharma on December 16, 2Gdd follow-up, at which time he reported
he felt depressed and he had stopped taking histoole month prior because it was not working.
(Tr. 295.) Plaintiff reported thdte had never been on psychotrapiedications in the past. _Id.
Upon examination, Plaintiff waslkative and cooperative, his afft was anxious and distressed,
and his insight and judgment were fair._ I1d. Slharma restarted Plaintih Zoloft. Id.

Plaintiff saw Dr. Chaganti on January 10, 2012, at which time Plaintiff reported feeling
depressed and having low energy. (Tr. 265.) niffis affect was anxious, his mood was “not
good,” his attention was fair, am@ was distractible.__Id. Dr. Chaganti adjusted Plaintiff's
medications. _Id.

Plaintiff saw Dr. Sharma ondaary 13, 2012, at which time heported feeling depressed.
(Tr. 294.) Dr. Sharma increaseaintiff's dosage of Zoloft. _Id.

Plaintiff presented to South County Hedltenter for follow-up on February 6, 2012. (Tr.
271-72.) Plaintiff complained dfeartburn, depression, and joatin. (Tr. 271.) Plaintiff
reported that his medications were not workingl. IPlaintiff was advised to discuss an increase
in his medication with his psychiatrist. (Tr. 272.)

Plaintiff saw Dr. Chaganti on February2012, and March 6, 2012. (Tr. 266-67.)
Plaintiff continued to repogymptoms of moodiness, anxieparanoia, difficulty sleeping,
difficulty concentrating, and impaired memgor Id. Dr. Chaganti adjusted Plaintiff's
medications. _Id.

On March 30, 2012, Plaintiff returned to 3harma for follow-up. (Tr. 293.) Plaintiff
12



reported that he had stopped taking the Zao#& month prior as it was not working.  Id.
Plaintiff complained of moodiness and angdd. Dr. Sharma prescribed Celéxa.ld.

Plaintiff presented to Dr. Chaganti on A#, 2012, at which time he reported feeling
moody, anxious, and paranoid; and hearing voic@s. 268.) Upon examination, Plaintiff was
anxious and paranoid, and his concentradiod recent memory were decreased. Id.

Evidence Submitted to the Appeals Council

Dr. Chaganti completed a Mental Residuahé&tional Capacity Questionnaire on August
21, 2012. (Tr.297-301.) Dr. Chaganti indicated flatntiff's diagnosis was schizoaffective
disorder mixed, with a current GAF scoreb®. (Tr. 297.) Plaintiff's medications were
Seroquel, LuvoX® and Xanax. _Id. The clinicalrfilings noted by Dr. Chaganti included
increased psychomotor activity, flight of ideparanoia, and anxiety. Id. Dr. Chaganti
identified the following signs and symptonagipetite disturbance with weight change,
generalized persistent anxietypod disturbance, difficulty thking or concentrating, paranoid
thinking, recurrent obsessionsadfmpulsions which are a sourcenofirked distress, persistent
irrational fear of a specific objeot activity which results in aeompelling desire to avoid the
object or activity, perceptual ¢hinking disturbances, motor tension, pressures of speech, easy
distractibility, and oddities of thought, perceptispeech or behavior. (Tr.298.) Dr. Chaganti
expressed the opinion tHalaintiff was seriously limited but not precluded in the following mental
abilities: maintain attention fawo-hour segments, work in coordination with or proximity to
others without being unduly distracted, conpla normal workday and work week without

interruptions from psychologically based symp# perform at a consistent pace without an

15 Celexa is an antidepressant drug indicatedhf@treatment of depression. See PDR at 1161.
18 | uvox is an antidepressant drug indicated fertteatment of social anxiety disorder. See
PDR at 1760.
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unreasonable number and length of rest episagespt instructions and respond appropriately to
criticism from supervisors, gatong with co-workers or peewathout unduly distracting them or
exhibiting behavioral extremesgspond appropriately to changes in a routine work setting,
understand and remember detailestructions, and e¢ay out detailed istructions. (Tr.

299-300.) As support for these findings, Dr. Ghr@ignoted that Plaintiff is paranoid, has
decreased concentration, is distractible, arsdim@aired recent memory. Id. Dr. Chaganti
anticipated that Plaintiff would be absent frarark due to his impairments three days a month.
(Tr. 301.) Finally, Dr. Chaganti indicated that tharliest date the above limitations applied was
“2011." Id.

The AL J’s Deter mination

The ALJ made the following findings:

1. The claimant meets the insured staégiirements of the Social Security Act
through December 31, 2013.

2. The claimant has not engaged in sulishgainful activity since April 21, 2011,
the amended alleged onset date of disability (20 CFR 404€t5&]., and 416.971

et seq.).

3. The claimant has the following sevargairments: hepatitis C; obesity; major
depressive disorder, alternately diagnosed as depressive disorder not elsewhere
classified (“NEC”) or not otherwise spified (“NOS”); anxiety disorder NOS;
schizoaffective disorder; and personalitgatder NOS with anti-social traits (20
CFR 404.1520(c) and 416.920(c)).

4, The claimant does not have an impamtree combination of impairments that
meets or medically equals the severityné of the listed impairments in 20 CFR
Part 404, Subpart P, Apperdi (20 CFR 404.1520(d), 404.1525, 404.1526,
416.920(d), 416.925 and 416.926).

5. After careful consideration of the eetrecord, the undersigned finds that the
claimant has the residual functional capacity to perform light work (lifting and
carrying 20 pounds occasionally and ten poungguently; sitting at least six
hours out of eight; and standimgllking at least six hours out of eight) as defined in
20 CFR 404.1567(b) and 416.967(b), with fibkowing additional limitations: he
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cannot perform work involving direcbatact with food products; can understand,
remember, and carry out at least simpkructions and non-detailed tasks; can
respond appropriately to supervisors angaders in a task-oriented setting where
contact with others is casuand infrequent; shoulibt work in a setting which
includes constant or regular contact vilik general public and should not perform
work which includes more than infrequérandling of customer complaints.

6. The claimant is capable of performipast relevant work as a packer (DOT
#920.587-018). This work does not require the performance of work-related
activities precluded by the claimantissidual functionlecapacity (20 CFR
404.1565 and 416.965).

7. The claimant has not been under a disgb#gis defined in the Social Security Act,
from April 21, 2011, through the date of this decision (20 CFR 404.1520(f) and
416.920(f)).

(Tr. 13-27.)

The ALJs final decision reads as follows:

Based on the application for a period of iy and disability insurance benefits
protectively filed on September 24, 201G tHaimant is not disabled under
sections 216(i) and 223(d) tife Social Security Act.
Based on the application for supplemestdurity income protectively filed on
September 24, 2010, the claimant is notllsd under sectioh614(a)(3)(A) of the
Social Security Act.

(Tr. 27.)

Discussion

A. Standard of Review

Judicial review of a decision to deny So&acurity benefits is limited and deferential to

the agency. _See Ostronski v. Chater, 94 F.3d4163(8th Cir. 1996). The decision of the SSA

will be affirmed if substantial evidence in the record as a whole supports it. See Roberts v. Apfel,

222 F.3d 466, 468 {BCir. 2000). Substantial evidence is less than a preponderance, but enough
that a reasonable mind mightcapt it as adequate to supparconclusion. _See Kelley v.

Callahan, 133 F.3d 583, 587 (8th Cir. 1998). affer review, it is possible to draw two
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inconsistent positions from the evidence and one of those positions represents the Comisissioner

findings, the denial of benefits must iygheld. See Robinson v. Sullivan, 956 F.2d 836, 848 (8

Cir. 1992). The reviewing court, however, shaonsider both evidence that supports and

evidence that detracts from the Commissitéecision. _See Johnson v. Chater, 87 F.3d 1015,

1017 (8th Cir. 1996)(citing Woolf v. Stedh, 3 F.3d 1210, 1213 (8th Cir. 1993))[T]he court

must also take into consideration the weighthefevidence in the remband apply a balancing

test to evidence which is contrary Burress v. Apfel, 141 F.3d 875, 878 (8th Cir. 1998). The

analysis required has been described‘@garching inquiry. Id.

B. Deter mination of Disability

The Social Security Act dimes disability as thé&nability to engage in any substantial
gainful activity by reason of anyedically determinable physical or mental impairment which can
be expected to result in deathhais lasted or can be expectethsi for a continuous period of not
less than 12 montlts. 42 U.S.C§ 416 (I)(1)(a); U.S.C§ 423 (d)(1)(a). The claimant has the

burden of proving that s/he has a disablingamment. _See Ingram v. Chater, 107 F.3d 598, 601

(8th Cir. 1997).

The SSA Commissioner has estslhéd a five-step process for determining whether a

person is disabled._See 20 C.RBR404.1520, 416.920; Bowen v. Yuckert, 482 U.S. 137,
141-42, 107 S. Ct. 2287, 2291, 96 L. Ed. 2d. 119 (1987); Fines v. Apfel, 149 F.3d 893, 894-895
(8th Cir. 1998). First, it is determingchether the claimant is currently engagetisubstantial
gainful employment. If the claimant is, disability benefits must be denied. See 20 G§&.R.
404.1520, 416.920 (b). Step two requires a deterromafi whether the claimant suffers from a

medically severe impairment or comation of impairments._ See 20 C.5f404.1520 (c),
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416.920 (c). To qualify as severe, the impairment must significantly limit the clésmaerttal
or physical ability to débasic work activitie$. 1d. Age, education and work experience of a
claimant are not considered in making theverity determination. _See id.

If the impairment is severe, the next issuahether the impairment is equivalent to one of
the listed impairments that tl@®mmissioner accepts as sufficierdvere to preclude substantial
gainful employment. _See 20 C.F§3.404.1520 (d), 416.920 (d). This listing is found in
Appendix One to 20 C.F.R. 404. 20 C.F.R. pt. 40dbpt. P, App. 1. If the impairment meets or
eqguals one of the listed impairments, the claimant is conclusively presumed to be impaired. See
20 C.F.R§§ 404.1520 (d), 416.920 (d). If it does not, lewer, the evaluation proceeds to the
next step which inquires into whether the impairnpetvents the claimant from performing his or
her past work. _See 20 C.F§404.1520 (e), 416.920 (e). If theirhant is able to perform the
previous work, in consgfation of the claimar# residual functional cagity (RFC) and the
physical and mental demands oé ghast work, the claimant is not disabled. Seeid. If the
claimant cannot perform his ber previous work, the finalegp involves a determination of
whether the claimant is abie perform other work in the national economy taking into
consideration the claimdatresidual functional capacity, agelucation and work experience.

See 20 C.F.R8§ 404.1520 (f), 416.920 (f). The claimant idited to disabilitybenefits only if
s/he is not able to perform any other workee&. Throughout this process, the burden remains
upon the claimant until s/he adequately demonsteatesability to perdrm previous work, at

which time the burden shifts to the Commissioner to demonstrate the claiatality to perform

other work. _See Beckley v. Apfel, 152 F.3d 1056, 1059 (8th Cir. 1998).

The evaluation process for mental inrpegents is set forth in 20 C.F.§§ 404.1520a,
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416.920a. The first step requires the Commissiongetmrd the pertinent signs, symptoms,
findings, functional limitationsand effects of treatmeénn the case record to assist in the
determination of whether a mentadpairment exists. _See 20 C.F§.404.1520a (b) (1),
416.920a (b) (1). Ifitis determined that anta impairment exists, the Commissioner must
indicate whether medical findingespecially relevant to the ability to work are present or alisent.
20 C.F.R§§ 404.1520a (b) (2), 416.920a (b) (2). The @assioner must then rate the degree of
functional loss resulting from the impairmentsaoirf areas deemed essential to work: activities
of daily living, social functioning, concentration, and persistence or pace. See

20 C.F.R§§ 404.1520a (b) (3), 416.920a (b).(3Functional loss is rated on a scale that ranges
from no limitation to a level of severity whidfincompatible with the ability to perform
work-related activities. _See id. Next, the Commissioner must determine the severity of the
impairment based on those ratings. See 20 C§8.R04.1520a (c), 416.920a (c). If the
impairment is severe, the Commissioner mustrdete if it meets oequals a listed mental
disorder. _See 20 C.F.B§ 404.1520a(c)(2), 416.920a(c)(2). Thicompleted by comparing

the presence of medical findingad the rating of functional$s against the paragraph A and B
criteria of the Listing of the appropriate mentalatders. _See id. If there is a severe impairment
but the impairment does not meet or equalitmgs, then the Commissioner must prepare a
residual functional capacitysaessment._ See 20 C.F§8.404.1520a (c)(3), 416.920a (c)(3).

C. Plaintiff’s Claims

Plaintiff argues that the ALJ erred in weigbithe medical evidence. Plaintiff next argues
that the ALJ erred in determinifjaintiffs RFC. The undersignenll discuss Plaintiff’s claims

in turn.
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The ALJ made the following deternaition with regard to plaintiff RFC:

After careful consideration of the entire record, the underdi§inds that the claimant has
the residual functional capacity perform light work (lifting and carrying 20 pounds
occasionally and ten pounds frequentlyjrsiftat least six hours out of eight; and
standing/walking at leastshours out of eight) as degd in 20 CFR 404.1567(b) and
416.967(b), with the following additional litations: he cannot perform work involving
direct contact with food prodts; can understand, remember, aady out at least simple
instructions and non-detailed tasks; caspond appropriately to supervisors and
coworkers in a task-oriented setting where contact with others is casual and infrequent;
should not work in a setting which includes dans or regular contact with the general
public and should not perform work which indes more than infrequent handling of
customer complaints.

(Tr.19))
RFC is what a claimant can do despite higthtions, and it must be determined on the
basis of all relevant evidendecluding medical records, physicilaropinions, and claimast

description of her limitations._ DunahooApfel, 241 F.3d 1033, 1039 (8th Cir. 2001).

Although the ALJ bears the primarysponsibility for assessing a claimaiRFC based on all
relevant evidence, a claim&RFC is a medical question. See Lauer v. Apfel, 245 F.3d 700, 704
(8th Cir. 2001); Singh v. Apfel, 222 F.3d 448, 451 (@th 2000). Therefore, an ALJ is required

to consider at least some supporting exick from a medical professional. $eeer, 245 F.3d

at 704 (some medical evidence must supiha determinatio of the claimars RFC);_Casey v.
Astrue, 503 F.3d 687, 697 (8th Cir. 2007) (the RFdtismately a medical question that must find

at least some support in the medical evidend¢kanecord). An RFC determination made by an

ALJ will be upheld if it is supported byibstantial evidence in the record. & v. Barnhart,

471 F.3d 902, 907 (8th Cir. 2006).
As an initial matter, the undersigned notes fPlaintiff does not dectly challenge the

ALJ’s determination with regarid Plaintiff's physical RFC. The ALJ found that Plaintiff was
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capable of performing a range of light work. r.(I9.) The record supports this finding, and
Plaintiff has failed to introduce any evidenceaogument supporting the presence of greater
physical limitations.

Plaintiff first argues that the ALJ errgdweighing the medical opinion evidence when
determining Plaintiff's mental RE. Specifically, Plaintiff cor@nds that the ALJ gave little
weight to the opinion of the noexamining state agency psycbgist, but did not indicate the
evidence upon which he was relying. Plaintiff adsgues that reversal is required because the
ALJ did not have the opportunity to address Claganti’s findings, as they were submitted
after the ALJ’s decision.

The ALJ has the role of resolving conflicts among the opinions of various treating and

examining physicians. _ Pearsall v. Massar#é#éd F.3d 1211, 1219 (8th Cir. 2001). The ALJ

may reject the conclusions of any medicglexrt, whether hired by the government or the
claimant, if they are inconsistewith the record as a wholeld. “A treating physician’s
opinion is given controlling wght if it ‘is well-supported by nuically acceptable clinical and
laboratory diagnostic techniques d@achot inconsistent with the lmér substantial evidence in [a

claimant’s] case record.” _Tilley v. Aste, 580 F.3d 675, 679 (8th Cir. 2009) (quoting 20

C.F.R. 8§ 404.1527(d)(2)). However, “[w]hen a tie@ physician’s opiniongare inconsistent or
contrary to the medical evidence as a wholey tire entitled to lesseight.” Halverson v.

Astrue, 600 F.3d 922, 929-30 (8th Cir. 2010)dinal quotation marks omitted). The opinion

of a consulting physician, who examines a claimant once, or not at all, generally receives very
little weight. Singh, 222 F.3d at 452. The opmibf an examining physician is generally
entitled to more weight than the opniof a non-examining physician. 20 C.F.R.

§ 404.1527(d)(1). Under the regulations, the Alill always give good reasons . . . for the
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weight [he or she] give[s] [a claimant’sgating source opinion.” 20 C.F.R. § 404.1527(c)(2).

In determining Plaintiff's mental RFC,dhALJ discussed the findings of consultative
psychologist Dr. Mades. (Tr. 21.) Plafhgsaw Dr. Mades for a one-time consultative
psychological evaluation on February 10, 201(r. 213-18.) The ALJ noted that, although
Plaintiff reported auditory haltinations, Dr. Mades found Plaiiis report was atypical and
equivocal, and that he exhilbgt@o behavioral evidence oflhecinations or other thought
disturbance. (Tr. 21, 216.) The ALJ pointad that Dr. Mades assessed a GAF score of 65,
which is indicative of mild symptoms and limitations. (Tr. 21, 217.)

The ALJ next stated that treatment naieBrs. Chaganti and Sharma indicate that
Plaintiff has had normal speech, eye contaud, @sychomotor activityfair attention; no
delusions or suicidal/homicidal ideatiompaopriate and cooperative behavior; and few
complaints of difficulty interacting with otlhe  (Tr. 21.) The ALJ acknowledged that Dr.
Chaganti assessed a GAF score of 50 on Alyuxd11, but stated thttis GAF score was
given at the beginning of Plaiffts treatment prior to being presbed any medications. (Tr.
21, 258.) The ALJ stated that Plaintiff sutpgsently demonstrated some improvement with
medications. (Tr. 21.)

With regard to the opinion evidence, the Altdted that he assign8ittle weight” to the
opinion of Dr. Keith Allen, the state agency plsglogist. Dr. Allen expressed the opinion in
February of 2011 that Plaintif’'mental impairments were norveee. The ALJ properly noted
that Dr. Allen’s opinion was rendeterior to the amended allegedset date adisability, and
does not consider the subsequentbereed psychiatric treatment notes.

Dr. Chaganti completed a Mental Residaahctional Capacity Questionnaire on August

21, 2012, subsequent to the ALJ’s decision. Z97.-301.) Plaintiff submitted this evidence to
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the Appeals Council. (Tr. 4.) Dr. Chagantpeessed the opinion thBtaintiff was seriously
limited but not precluded in the following mengddilities: maintairattention for two-hour
segments, work in coordination with or proxiynto others withoubeing unduly distracted,
complete a normal workday and work weekhwiit interruptions from psychologically based
symptoms, perform at a consistent pacdéauit an unreasonable number and length of rest
episodes, accept instructionsdarespond appropriately criticism from sipervisors, get along
with co-workers or peers wibut unduly distracting them or exhibiting behavioral extremes,
respond appropriately to changes routine work setting, undgand and remember detailed
instructions, and carry out detallestructions. (Tr. 299-300.)Dr. Chaganti also anticipated
that Plaintiff would be absent from work duehie impairments three days a month. (Tr. 301.)
Plaintiff contends that Dr. Chaganti’s opinion igité&d to great weight, yet the ALJ did not have
the opportunity to considehis evidence.

“An application for disability benefits remains in effect only until the issuance of a

‘hearing decision’ on that application.” Mss v. Colvin, 721 F.3d 521, 526 (8th Cir. 2013)

(citing 20 C.F.R. 88 404.620(a), 416.330). Newdence submitted to the Appeals Council is
considered only to the extent it “relates to pleeiod on or before the date of the [ALJ's] hearing
decision.” 20 C.F.R. 88 404.970(b), 416.1470(Myhen that decision is challenged in a

§ 405(g) action, the Court determines whether“supported by substantial evidence on the

record as a whole, includirige new evidence.”__Davidson v. tAse, 501 F.3d 987, 990 (8th Cir.

2007). “To be new, evidence must be morantimerely cumulative adther evidence in the

record.” Perks v. Astrue, 687 F.3d 1086, 1093 @ith 2012) (quoting Bergmann v. Apfel, 207

F.3d 1065, 1069 (8th Cir. 2000)).

The undersigned finds that, when Dr. Chagdsuafpinion is considered, the ALJ's mental
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RFC determination is not supported by substhati@ence on the record as a whole. Dr.
Chaganti’s opinion relates to the relevant perasd)r. Chaganti indicated the limitations assessed
applied since 2011. (Tr.301.) Dr. Chagantiyided support for her findings. Specifically,

Dr. Chaganti indicated that Plaiiihad been diagnosed with sebaffective disorder mixed, with

a current GAF score of 50. (Tr. 297.) Pldintias taking the following medications: Seroquel,
Luvox, and Xanax. The clinical findings notieg Dr. Chaganti included increased psychomotor
activity, flight of ideasparanoia, and anxiety. Dr. Chagadentified the following signs and
symptoms: appetite disturbamwith weight change, genéead persistent anxiety, mood
disturbance, difficulty thinkig or concentrating, paranoidrking, recurrenbbsessions of
compulsions which are a source of marked distressigbent irrational fear of a specific object or
activity which results in a compelling desire to athe object or activityperceptual or thinking
disturbances, motor tension, pseres of speech, easy distrattip and oddities of thought,
perception, speech or behavior. (Tr.298.) Dragdamti further noted that Plaintiff is paranoid,
has decreased concentration, is disilobe; and has impaired recent memory.

Dr. Chaganti’s treatment notes lend suppohdpfindings. The record reveals that
Plaintiff saw Dr. Chaganti approximately montlidy psychiatric treatment for a one-year period
beginning in August 2011. (Tr. 257-68.) Pldintonsistently reported complaints of mood
swings, low energy, difficulty paying attiéon, paranoia, and impaired memory. Upon
examination, Dr. Chaganti repeatedly noted angimood and affect, decreased attention and
concentration, impaired memory, and paranoi. Chaganti assessed a GAF score of 50, which
is indicative of severe symptoms. Dr. Chagat#o prescribed multiple psychotropic drugs to
treat Plaintiff's symptoms.

The ALJ found that Plaintiff demonstratedme improvement with medications. (Tr.
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21.) The record, however, does not supportfthding. The treatment notes of Drs. Chaganti
and Sharma indicate that Riaff continued to experiencggnificant symptomatology, even
with medication. Dr. Chaganti’'s August 20dg@inion underscores thact that, despite
treatment, Plaintiff had serious limitations riéisig from his mental impairments.

Conclusion

In sum, the mental RFC formulated by el is not supported by substantial evidence
on the record as a whole. The only opinion erizk available to the ALJ was the opinion of the
non-examining state agency psychologist rendered fariBlaintiff's allegel onset of disability
date; and the opinion of the one-irconsultative examiner was alemdered prioto Plaintiff's
alleged onset of disability date. Dr. Chagavds Plaintiff's treatingpsychiatrist and saw
Plaintiff regularly since August 2011. As $su®r. Chaganti’'s August 2012 opinion, which was
not completed until a few months after the hegabefore the ALJ, waentitled to significant
weight, provided it was not inconsistent wilte record. Dr. Chagpti found limitations more
severe than those found by the ALJ.

For these reasons, this cause will be reveaseldemanded to the ALJ in order for the ALJ
to consider the relevant new evidence; forella new mental residual functional capacity for
plaintiff based on the medical evidence in the récand further develop the medical record if
necessary; and then to continuigh the next steps of treequential evaluation process.
Accordingly, a Judgment of Reversal and Remandbeilkntered separatelyfavor of Plaintiff in
accordance with this Memorandum.

(Ut O Leomes

ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this 2% day of September, 2014.
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