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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
ELIZABETH VANDEVEIRE, )
)
Petitioner, )
)
V. ) No. 4:18V-1004SPM
)
CHRIS KOSTER )
)
Respondent. )

MEMORANDUM AND ORDER

This matter is before theoQrt onPetitioner Elizabeth Vandeveire(¥Petitioners”) pro
se petition for a writ of habeasorpus pursuant to 28 U.S.C2854(Doc. 1) The parties have
consented to the jurisdiction of the undersigned United States Magistrate Judga{pto28
U.S.C. 8 636(c)(L (Doc. 11. For the following reasons, the petition fomwrit of habeas corpus
will be denied.

I. FACTUAL AND PROCEDURAL BACKGROUND

The following background is taken from the Missouri Court of Appeals’ opinion

affirming Petitioner’s convictioron appeal
Viewed in the light most favorable to the judgment, the evidence adduced
at trial shows that [Petitioner] was employed by the Clark County SchawicDis

to work with a child’ as his onen-one aide at the Kahoka Head Start program.

The school year had begun that week, and this was to be the second year that

[Petitioner] was assigned to work with the child.

Jessica Miller, a staff member at the Kahoka Head Start program, was on
the playground with the children. She turned toward the slide t{Pstiioner]

shake the child perhaps three or four times, araidhpPetitioner] tell the child
not to bite. Miller observed the child’s head flop back and forth. She testified that

! The child, T.G., was four years old at the relevant time. Resp't Ex. A, at 18ffids$rom
cerebral palsy and dystonia. at pp. 13-14. He usea wheelchair, haso motor control or upper
torso control, and weon muscle relaxers that causg body to flop from movemend. at pp.
14-16, 55-56.
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because the child had no muscle control, he could not steady his head. Miller

testified that she was upset by what she saw, and said tin@yeétitioner]. Miller

then went inside, documented the incident in an observation log that the Head

Start program maintained for the child, and reported the incident to her

supervisor. Mandy Shores, the supervisor of the Kahoka Head Start program,

testfied that Miller came to her office and reported that she had just seen

[Petitioner]shaking the child and telling him not to bite.

[Petitioner] testified that she had seven years of spediatation

experience prior to working with the child, plus tiagpfor working with her own

children who have special needs. She explained how she consistently dealt with

the child’s biting by holding him against her body, facing away from her, holding

one arm below where he could reach to bite, and holding the other arm held out of

the child’s reach. She would then tell him not to bite.
Resp’t Ex. F, at pp. 3-4

The state charged Petitioner witassault in the third degrder knowingly causing
offensive contact with T.G., an incapacitated persdrich contact a @sonable person who is
not incapacitated would consider offensive and provocative, in violatioMoof Rev. Stat.
8§ 565.070.1(6),Resp’'t Ex. B, at pp. -8, 1%18. After a bench trial, the trial court found
Petitioner guilty.ld. at pp. 1921. The trial cott sentenced Petitioner to one year in the county
jail and imposed a $1,000.00 firlel. at p. 6. The trial court suspended the execution of the jail
term and part of the fine, anidplaced Petitioner on a twgear term of probationd. at p. 6.

In her direct appeal, Petitioner raisedly oneargument: that the judgment and sentence
against her violated her right to due process of law because the state’s ewdsnosufficient
to prove beyond a reasonable doubt that she had the requisite intent to commit the offense.
Resp’t Ex.D. The Court of Appeals considered that claim and rejected it on the merits. Resp’t
Ex. F.

On April 29, 2013, Petitioner filed hgaro se petition in the instant actiorPetitionerdid

not expressly state the grounds for relief in her Petition, but st&ed,attached” and attached

the brief she presented to the Missouri Court of Appeals in her direct appeal. The Court



presumes that she seeks habeas relief based on the one lpamnen her direct appeal: that
the judgment and sentence against her violated her right to due process of law thecstase’s
evidence was insufficierib prove beyond a reasonable doubt thathettethe requisite intent to
commit the offense.
II.  LEGAL STANDARDS

Federal habeas review exists only “as ‘a guard against extreme malfanatithe state
criminal justice systems, not a substitute for ordinary error correctionghrappeal.”Woods v.
Donald, 135 S. Ct. 1372, 1376 (201&)er curiam) (quang Harrington v. Richter, 562 U.S. 86,
10203 (2011). Accordingly, “[iln the habeas setting, a federal court is bound by AERIRA
Antiterrorism and Effective Death Penalty Atd]exercise only limited and deferential review of
underlying state courtettisions.”Lomholt v. lowa, 327 F.3d 748, 751 (8th Cir. 200@)ting 28
U.S.C. 82254). Under AEDPA, a federal court may not grant relief to a state prisotrer
respect to any claim that was adjudicated on the merits in the state court pigsesldiss the
state court’s adjudication of a claim “(1) resulted in a decision that erasacy to, or involved
an unreasonable application of, clearly established Federal law, as detergpnthedSupreme
Court of the United States; or (2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the State courtdprgcee
28U.S.C. § 2254(d). A state court decision is “contrary to” clearly established Supame C
precederd “if the state ourt applies a rule that contradicts the governing law set forth in [the
Supreme Court’s] cases” or “if the state court confronts a set of facts that arealigateri
indistinguishable from a decision of [the Supreme] Court and nevertheless arraveedt
different from [the Supreme Court’s] precedentlliams v. Taylor, 529 U.S. 362, @5-06

(2000} see also Brown v. Payton, 544 U.S. 133, 141 (2005) state court decision involves an



“unreasonable application” of clearly established federal law if it “correciintifies the
governing legal rule but applies it unreasonably to the facts of a particldangr's case.”
Williams, 529 U.S. at 40D8; see also Bell v. Cone, 535 U.S. 685, 694 (2002)inally, a state
court decision involves an unreasonable determination of the facts in light of th@cevide
presented in the state court proceedings only if it is shown that the state pcastimptively
correct factual findings do not enjoy support in the recalohés v. Luebbers, 359 F.3d 1005,
1011 (8th Cir. 2004jcitations and internal quotation marks omitteste also Rice v. Callins,
546 U.S. 333, 33839 (2006)(noting that state court factual findings are presumed correct unless
the habeas petitioner rebuts them through clear and convincing evidence) (cituhg.28
§ 2254(e)(1)).
[11.  DiscussiON

Petitiona’s claim is that her conviction violated her due process rights because teere w
insufficient evidence from which a reasonable factfinder could have found, beyond abdason
doubt, that shénad the requisite intent to commit the offenkereviewing challenge to the
sufficiency of the evidence, “the relevant question is whether, after vigivngvidence in the
light most favorable to the prosecutiamy rational trier of fact could have found the essential
elements of the crime beyond a reasonable doddutkson v. Virginia, 443 U.S. 307, 319 (1979)
(emphasis in original)Accord Parker v. Matthews, 132 S. Ct. 2148, 2152 (201Z)avazos V.
Smith, 132 S. Ct. 2, 6 (2011)This familiar standard gives full play to the responsibility of the
trier of fact fairly to resolve conflicts in the testimony, to weigh #wedence, and to draw
reasonable inferences from basic facts to ultimate.fagéskson, 443 U.S. at 319. State law
determines the specific elements of the crinkeaske v. Thalacker, 60 F.3d 478, 480 (8th Cir.

1995) The federal habeas court’s scope of review is very limited. The Court “mestpehat



the trier of fact resolved all conflicting inferences in the record inrfat’éhe state” and “must
defer to that resolution.Whitehead v. Dormire, 340 F.3d 532, 536 (8th Cir. 200@)uotation
marks omitted)Furthermore, “a stateourt decision rejecting a sufficiency challenge may not be
overturned on federal habeas unlessdiesion was objectively unreasonablBdrker, 132 S.

Ct. at 2152 (quotation marks omitted).

The statute under which Petitioner was convicted provides that a person commits the
crime of assault in the third degree if “[tjhe person knowingly causes physintact with an
incapacitated person, as defined in section 475.010, which a reasonable person, who is not
incapacitated, would consider offensive or provocative.” Mo. Rev. Stat. § 565.070.1(6), As the
Missouri Court of Appeals recognized, “if the definition of an offense prescabeulpable
mental state but does not specify the conduct, attendant circumstances or resitthtot
applies, the prescribed culpable mental state applies to each such material eldimeREY.

Stat. § 562.021.1Under Missouri law, a person acts knowingly with respect to his conduct or
with respect to attendant circumstance$én heis aware of the nature of his conduct or that
those circumstances ekisand a person acts knowingly with respect to a result of his condu
“when he is aware that his conduct is practically certain to ctnaderesult.”"Mo. Rev. Stat.

§ 562.016.3.

Petitioner argues that there was insufficient evidence for a reasonable fadibirfotet
that sheknowingly caused physical conduct with the child that a reasonable person would
consider offensive or provocative. Slappears to be specifically arguing that there was
insufficient evidence for a reasonable factfinder to find that she knew that aakdagoerson

would find the contact to be offensive or provocative.



The Missouri Court of Appeals considered these arguments and found tleaidéece,
viewed in the light most favorable to the verdict, was sufficient to support a findatg t
Petitioner bth knew that she was making contact with the child and knew that her contact with
him would be considered offensive or provocative by a reasonable person who was not
incapacitated. That determination was reasonable evidence showed that another staff
member observed Petitioner shaking the child three or four times and observed his head flopping
back and forthSee Resp’t Ex A, p. 61; Resp’t Ex. C/Def'srial Ex. F.It is generally reasonable
to infer that when a person acts in a certain way, she iedhat she is doing so. Thuswias
not unreasonable for the factfinderitder thatshe was awarthat she was shaking the child.

The evidencalsoshowed that the child did not have sufficient muscle tone to support his head
and body, thaPetitionerhad worked with the child for over a year, and that Petitibrae
training in working with speciaheeds children, &p’t Ex. A, at pp.13-14, 17980, 08-12.
Based on that evidence, it was not unreasonable for the factfinder to infer thah&ewas
aware thashaking the chilgeveral times woulthe practically certain tocause his head to flop

or otherwiseconstitutecontact thatvould be offensive to a reasonable person.

For all of the above reasons, the Missouri Coliippeals’rejection ofPettioner’s claim
was not contrary to, or amreasonable application of, clearly establistesteral lawnor was it
based on amnreasonable determination of the facts in light of the evidence presented in the
State court proceedin@herefore, Petitionas not entitled to relief.

V. CONCLUSION
For all of the above reasons, Petitioner is not entitled to federal habe&sUwedler 28
U.S.C. § 2253, an appeal may not be taken to the court of appeals from the final order in a 28

U.S.C. 82254 proceeding unless a circuitdge or district judge issues a certificate of



appealability.28 U.S.C. § 2253(c)(1)(A). To grant such a certificate, the judge must find that the
petitioner “has made a substantial showing of the denial of a constitutiagil” rid.
§2253(c)(2);Tiedman v. Benson, 122 F.3d 518, 522 (8th Cir. 1997). “A substantial showing is a
showing that issues are debatable among reasonable jurists, a court solvd tiee issues
differently, or the issues deserve further proceedir@ax'v. Norris, 133 F.3d 565, 569 (8th Cir.
1997) The Court finds that reasonable jurists could not differ on Petitioner’s claim, souhe C
will not issue acertificate ofappealability. Accordingly,

IT ISHEREBY ORDERED that Petitioner’s petition fowrit of habeas corpus pursuant
to 28 U.S.C. § 2254 (Doc. 1) BENIED.

IT ISFURTHER ORDERED that this case iBISMISSED.

IT IS FURTHER ORDERED that nocertificate of appealability shall issue because
Petitioner has failed to make a substantial showing g has been denied a constitutional
right. 28 U.S.C. § 2253.

A separate Judgment shall accompany this Memorandum and Order.

N, 0

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated this12thday ofJuly, 2016.



