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MEMORANDUM AND ORDER

This m at ter is before the Court  for review of an adverse ruling by the Social

Security Adm inist rat ion.

I .   Procedura l H istory

On October 16, 2009,2 plaint iff Talbot t  Tidwell filed applicat ions for a period of

disabilit y, disabilit y insurance, Tit le I I ,  42 U.S.C. §§ 401 et  seq. ,  and supplem ental

security incom e, Tit le XVI , 42 U.S.C. §§ 1381 et  seq. ,  with an alleged onset  date of

January 1, 2003, which was subsequent ly am ended to January 1, 2009.  (Tr. 219-27,

257) .  After plaint iff’s applicat ions were denied on init ial considerat ion (Tr. 120-23) , he

requested a hearing from  an Adm inist rat ive Law Judge (ALJ) .  (Tr. 135) .

Plaint iff and counsel appeared for a hearing on April 28, 2011.  (Tr. 36-66) .  The

ALJ issued a decision denying plaint iff’s applicat ions on March 8, 2012.3  (Tr. 14-33) . 

1Carolyn W. Colvin becam e the Act ing Com m issioner of Social Security on
February 14, 2013.  Pursuant  to Fed.R.Civ.P. 25(d) , she is subst ituted for Michael J.
Ast rue as the defendant  in this case.

2The record contains two earlier applicat ions, filed on February 15, 2006 and
March 26, 2008, (Tr. 200-08, 209-18)  that  were denied on init ial considerat ion. (Tr.
71-72, 76-78) . 

3The ALJ init ially denied benefits on Septem ber 12, 2011, based in part  on an
incorrect  determ inat ion that  plaint iff failed to at tend a post -hearing psychological
evaluat ion.  See Tr. 84-99 (ALJ hearing decision) ;  197-99 ( representat ive



The Appeals Council denied plaint iff’s request  for review on March 26, 2013.  (Tr. 1-4) . 

Accordingly, the ALJ’s decision stands as the Com m issioner’s final decision. 

I I .   Evidence Before the ALJ

A.  Disabilit y Applicat ion Docum ents

Plaint iff com pleted Disabilit y Reports in 2006, 2008, and 2009.  (Tr. 268-75,

293-99, 355-62) .  He listed his disabling condit ions as  learning disabilit ies, unspecified

hearing problem s, allergies, borderline diabetes, and poor eyesight .  He stated that  he

was able to read at  the third-grade level and perform  m ath at  the second-grade level.

(Tr. 269) .  He also stated that  he would “go[ ]  off into his own lit t le world,”  and that  it

could take several m inutes to get  his at tent ion.  (Tr. 294) .  He stated that  he needed

som ebody with him  at  all t im es to help him  with his jobs.  (Tr. 356) .  He took

m edicat ion to cont rol his blood pressure.  (Tr. 272) .

Plaint iff com pleted a Funct ion Report  in 2006.  (Tr. 285-92) .  He stated that  he

spent  his waking hours looking for a job.  He could pay bills and count  change, but

could not  m anage a bank account .  He ident ified his areas of difficulty as understanding

and get t ing along with others.  I n 2008, he com pleted the Missouri Supplem ental

Quest ionnaire, with the help of a Social Security claim s representat ive.  (Tr. 307-14) . 

He ident ified reading, m ath, and m em ory as his areas of difficulty.  He stated that  he

did not  play gam es or watch television. 

Plaint iff’s m other and sister com pleted Third-Party Funct ion Reports in 2008. 

(Tr. 316-26, 330-37) .  Plaint iff lived in a boarding hotel at  that  t im e and did not  dr ive. 

His m other drove him  to stores, appointm ents, and to look for jobs.  They reported

that  plaint iff was able to prepare sim ple m eals for him self and, with t im e and

correspondence) .  The ALJ withdrew the Septem ber 2011 decision and referred plaint iff
for another evaluat ion.  See Tr. 17-18 (ALJ’s explanat ion of procedural history) .
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rem inders, could com plete m owing and household repairs.  He could pay bills, count

change, and handle a bank account .  He could not  read writ ten inst ruct ions and was

“ fair”  at  following spoken inst ruct ions.  Mrs. Tidwell ident if ied her son’s areas of

difficulty as hearing, com plet ing tasks, and get t ing along with others.  Plaint iff’s sister

saw him  three or four t im es a week when she took him  to see his probat ion officer and

counselor.  She stated that  plaint iff sat  around and slept  and was depressed;  she also

said, however, that  he cooked him self full- course meals every day.  He was capable

of m anaging household chores, including m owing, laundry, and cleaning.  As to his

abilit y to handle m oney, plaint iff’s sister thought  he “m essed up”  count ing change and

was unable to m anage bank accounts.  I n addit ion to the problem  areas ident ified by

his m other, plaint iff’s sister stated that  he had difficult ies with understanding, following

inst ruct ions, reaching, m em ory, concent rat ion, and handling st ress and changes in

rout ine.  Plaint iff’s m other com pleted another Funct ion Report  in Decem ber 2009.  (Tr.

366-73) . She described plaint iff as “walk[ ing]  all day with his head cut  off”  and stated

that  som et im es he was m ad at  the world.  She also stated that  he had “ fears of

people.”   B.  Hear ing on Apr il 2 8 , 2 0 1 1

Plaint iff was 36 years old at  the t im e of the hearing.  He received special

educat ion services throughout  his school years and graduated from  high school.  He

was liv ing with a fr iend in exchange for his food stam ps.  He had never been m arr ied. 

(Tr. 47-48) .  He had never had a dr iver’s license, though he was in the process of

t rying to get  one at  the t im e of the hearing.  Plaint iff test ified that  he is barely able to

read a newspaper, cannot  read m enus, and had to have the m otor vehicle license test

read to him .  (Tr. 49) .  He can write his nam e but  not  his address and needs help filling

out  form s.  
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Plaint iff last  worked at  a McDonald’s restaurant .  He generally spent  5 hours out

of every 8-hour shift  cleaning the building and picking up the grounds, and three hours

cooking.  (Tr. 51) .  He test ified that  he was fired for not  disclosing his pr ior felony

convict ion on the job applicat ion.  However, plaint iff test ified that  the om ission was

accidental as he did not  see the quest ion on the applicat ion.  (Tr. 52) .  Plaint iff worked

as custodian for the Meram ec County school dist r ict  from  1990 unt il 2002 when he was

fired after being convicted of a felony.  Plaint iff was incarcerated in the Franklin County

jail for a period of t im e.  I d.  He was arrested again in June 2010 and was incarcerated

for 8 m onths.  (Tr. 56) .

Plaint iff test ified that  he had no physical im pairments that  kept  him  from

working.  He had difficulty with reading, writ ing, m em ory and concent rat ion, and got

angry when people corrected him .  (Tr. 53-54) .  He was able to cook and clean, but

needed help with grocery shopping because he could not  read labels.  (Tr. 57) .  He

agreed that  he had m ood swings - -after the term  was defined for him  - -  and he did not

like being in crowds.  He used to see a counselor before he went  to jail and planned to

start  again because his probat ion officer wanted him  to do so.  He thought  he would

be on probat ion for another 5 years. 

Jam es E. I srael, M.Ed, a vocat ional expert , provided test im ony regarding the

em ploym ent  opportunit ies for an individual of plaint iff’s age, educat ion, and work

experience, who had no exert ional lim itat ions;  who was lim ited to occupat ions that  do

not  require writ ten com m unicat ion;  involve only simple, rout ine, repet it ive tasks;  and 

require only occasional decision-m aking.  I n addit ion, Mr. I srael was asked to assum e

that  the individual could have no interact ion with the public and only casual, infrequent

contact  with co-workers.  Mr. I srael opined that  such an individual would be able to

perform  work in three areas:  cleaning;  packing and wrapping;  and assem bly and
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product ion.  (Tr. 60-61) .  Mr. I srael was then asked to assum e that  the individual was

rest r icted to jobs where product ion quotas were m easured only at  the end of the day,

rather than on an hourly basis.  This addit ional lim itat ion reduced the total num ber of

assem bly and product ion jobs by 20% .  I f the individual were lim ited to jobs in which

contact  with a supervisor was lim ited to no m ore than once a day, the available jobs

in all areas decreased by 10% .  Mr. I srael opined that  there were no jobs available for

an individual who could not  engage in any decision-m aking.  On exam inat ion by

plaint iff’s counsel, Mr. I srael opined that  the ident ified jobs can be perform ed by

som eone who is not  literate.  (Tr. 64-65) .

 C.  Records

The records reflect  that  plaint iff received special educat ion services start ing in

kindergarten.  A psychological evaluat ion in March 1980, when he was 5 years old, 

showed delays in cognit ive developm ent .  (Tr. 433) .  I t  was noted that  plaint iff had a

serious brain infect ion when he was 3 years old.4  Subsequent ly, he experienced

epilept ic seizures, for which he was taking m edicat ion, and he was thought  to be

m entally retarded.  The exam iner noted that  plaint iff was unable to dress him self and

had been observed to lim p.  (Tr. 435, 433) .  Tests of cognit ive funct ioning placed

plaint iff in the m ild m ental retardat ion range of intelligence, with relat ive weaknesses

in general com prehension and verbal fluency.  His conceptual m aturity was

considerably below age- level.  (Tr. 435) .  A speech and language evaluat ion in second

grade established that  plaint iff did not  know the alphabet , his bir thday, or his hom e

address and he could not  write his nam e or re- tell a story.  (Tr. 415) .  An

4I n 2004, plaint iff’s m other reported that  he m et  norm al developm ental
m ilestones but , at  age 2, he st ruck his head and lost  consciousness.  He began having
convulsions and thereafter he had to re- learn basic skills, such as walking.  (Tr. 572) .
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I ndividualized Educat ion Plan ( I EP)  created when plaint iff was 7 years old noted that

he had a severe hearing loss in his r ight  ear, weak fine m otor skills, and walked with

a lim p.  I n addit ion, he had poor academ ic skills and needed speech and language

therapy.  (Tr. 408) .   I n ninth grade, plaint iff’s word recognit ion and spelling skills were

below a third-grade level.  (Tr. 418) .  His scores on the WI SC-R were 58 for Verbal I Q,

69 for Perform ance I Q, and 60 for Full Scale I Q, and he was assessed to be in the

educable m entally handicapped range.  (Tr. 423) .  He was described as im m ature,

overly dependent , and im pulsive, with tem per outbursts.  I n addit ion, he engaged in

hit t ing and fight ing, disobeyed rules, lied, had difficulty expressing him self and

understanding direct ions, and gave up easily.  (Tr. 422) .  

Plaint iff underwent  a court -ordered com petency exam inat ion in 2002 after he

was charged with child m olestat ion.  (Tr. 561-67) .  I ntelligence test ing placed his

cognit ive abilit ies within the m ild m ental retardat ion range and it  was determ ined that

he lacked capacity to proceed in the cr im inal m at ter.  He was com m it ted to the

Departm ent  of Mental Health and was held in custody at  the St . Louis Psychiat r ic

Rehabilitat ion Center from  Septem ber 2004 unt il February 2005.  Evaluators noted that

plaint iff’s im m ediate and recent  m em ory were good, while his rem ote m em ory suffered

due to his cognit ive lim itat ions.  His insight  was fair  and his judgm ent  was fair ly good

while in a st ructured set t ing.  (Tr. 564) .  He generally com plied with program  rules

and, overall,  his behavior was appropriate and stable.  (Tr. 565) .  When plaint iff

learned that  a finding of incom petence would result  in his rem aining in the hospital for

a period of t im e, he expressed a desire to be found com petent ;  his abilit y to rem em ber

court - related inform at ion im proved thereafter.  I d.  At  discharge, his  diagnoses were
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query paraphelia, possible alcohol abuse, and m ild m ental retardat ion;  his Global

Assessm ent  of Funct ioning score was 45.5 (Tr. 566) .

On Decem ber 17, 2009, plaint iff underwent  an outpat ient  m ental health

assessm ent .  (Tr. 545-49) .  He reported that  he had been jailed for four years after

“accidentally”  pleading guilty to m olestat ion.  He used alcohol heavily when younger,

but  stopped in 2002 after a serious car accident .   After a recent  job loss, he

experienced depression and suicidal thoughts.  He reported that  he experienced crying

spells, a desire to be alone, difficulty sleeping, and agitat ion.  He had ongoing fears

that  som eone would break into his hom e and hurt  him  and he covered his windows

with black garbage bags.  These sym ptom s were bet ter if he rem ained busy.  He did

volunteer work at  the Hum ane Society and had been the sole caregiver for his

grandm other while she was ill.   At  the t im e of the evaluat ion, plaint iff was oriented,

was able to dem onst rate abst ract  thought ,  and his judgm ent  was intact .  He

dem onst rated organized thought  content  and norm al speech pat terns.  He m aintained

good eye contact .  He appeared to be of norm al intellect .  He was diagnosed with

m ajor depressive disorder, recurrent , severe;  generalized anxiety disorder;  bipolar

disorder as a rule-out  diagnosis;  and alcohol dependence in rem ission.  His GAF on

adm ission was 60.6  He was not  diagnosed with m ental retardat ion.  (Tr. 550) .

5A GAF of 41-50 corresponds with “serious sym ptom s OR any serious impairm ent
in social, occupat ional, or school funct ioning.”   Am erican Psychiat r ic Associat ion,
Diagnost ic & Stat ist ical Manual of Mental Disorders -  Fourth Edit ion, Text  Revision 34
(4th ed. 2000) .

6A GAF of 51-60 corresponds with “m oderate sym ptom s (e.g., flat  affect  and
circum stant ial speech, occasional panic at tacks)  OR difficulty in social, occupat ional or
school funct ioning (E.g., few fr iends, conflicts with peers or co-workers) .”   Am erican
Psychiat r ic Associat ion, Diagnost ic & Stat ist ical Manual of Mental Disorders -  Fourth
Edit ion, Text  Revision 34 (4th ed. 2000) .
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The record contains three Mental Residual Funct ional Capacity Assessm ents.  I n

2006, Stanley Hutson, Ph.D., found that  plaint iff’s m ild m ental retardat ion lim ited his

judgm ent  and decision m aking, but  that  he m ade an effort  in work with appropriate

react ions to supervision.  He could follow sim ple inst ruct ions and would be able to do

sim ple work in a set t ing that  had no contact  with juveniles.   Dr. Hutson noted that

plaint iff had previously worked a rout ine job and there was no indicat ion that  he

experienced a decline in abilit y.  (Tr. 69) .  I n 2008, Glen D. Frisch, M.D. , also found

that  plaint iff had the capacity to understand, rem em ber, and carry out  sim ple

inst ruct ions;  to m aintain adequate at tendance and sustain an ordinary rout ine without

undue supervision;  interact  appropriately with peers and supervisors;  and adapt  to

m inor changes in a sim ple work set t ing.  (Tr. 75) .  I n 2010,  Marsha Toll,  Psy.D.,

sim ilar ly found that  plaint iff had only insignificant  or m oderate lim itat ions in his m ental

capacit ies.  (Tr. 79-81) .

Arjun Bhat tacharya, M.D., com pleted a consultat ive internal medicine evaluat ion

on January 27, 2010.  (Tr. 508-10) .  There were no significant  physical findings on

exam inat ion.

Paul W. Rexroat , Ph.D., com pleted a consultat ive evaluat ion of plaint iff on

Decem ber 11, 2011.  (Tr. 627-37) .  On exam inat ion, Dr. Rexroat  found that  plaint iff

was slight ly anxious and slight ly tense.  He exhibited a norm al range of em ot ional

responsiveness with a slight ly flat  affect .  There was no evidence of a thought  disorder. 

Plaint iff reported occasional m ood swings, with bouts of depression off and on for

years.  Medicat ion reduced his depressive sym ptom s.  Dr. Rexroat  adm inistered the

Wechser Adult  I ntelligence Scale – I V (WAI S- I V) , and determ ined that  plaint iff’s Full

Scale I Q was 65, which placed him  in the m ild m ental retardat ion range of intelligence. 

(Tr. 633) .  His verbal reasoning abilit ies were significant ly weaker than his nonverbal
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reasoning skills.  Dr. Rexroat  found that  plaint iff was able to understand and rem em ber

sim ple inst ruct ions, sustain concent rat ion and persistence with sim ple tasks, and

interact  socially.  He was not  able to m anage his own funds.  

I I I .   The ALJ’s Decision

I n the decision issued on March 8, 2012, the ALJ m ade the following findings:

1. Plaint iff m et  the insured status requirem ents through March 31, 2009.

2. Plaint iff has not  engaged in substant ial gainful act ivity since January 1,
2009, the alleged onset  date.

3. Plaint iff has the following severe im pairm ents:  major depressive disorder
and borderline intellectual funct ioning. 

4. Plaint iff does not  have an im pairm ent  or com binat ion of im pairm ents that
m eets or substant ially equals one of the listed im pairm ents in 20 C.F.R.
Part  404, Subpart  P, Appendix 1.

5. Plaint iff has the residual funct ional capacity to perform  a full range of
work at  all exert ional levels with the following nonexert ional lim itat ions:  
he is lim ited to occupat ions that  do not  require writ ten com m unicat ion
and involve only sim ple, rout ine and repet it ive tasks, with end-of-
workday quotas.  I n addit ion, he is lim ited to low st ress jobs requir ing
only occasional decision-m aking and only occasional changes in the work
set t ing, with only casual and infrequent  contact  with coworkers, and
contact  with supervisors occurr ing only once a workday. 

6. Plaint iff is unable to perform  his past  relevant  work.

7. Plaint iff was 34 years old, a younger individual, on the alleged disabilit y
date.

8. Plaint iff has at  least  a high school educat ion with special educat ion
services and is able to com m unicate in English.  However, he is
essent ially illiterate.

9. Transferabilit y of job skills is not  m aterial because using the Medical-
Vocat ional Rules as a fram ework supports a finding of “not  disabled”
whether or not  plaint iff has t ransferable job skills.  

10. Considering plaint iff’s age, educat ion, work experience and residual
funct ional capacity, there are jobs that  exist  in significant  num bers in the
nat ional econom y that  plaint iff can perform .
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11. Plaint iff has not  been under a disabilit y, as defined in the Social Security
Act , from  January 1, 2009, through the date of the decision. 

(Tr. 20-26) .

I V.  Legal Standards

The dist r ict  court  m ust  affirm  the Com m issioner’s decision “ if the decision is not

based on legal error and if there is substant ial evidence in the record as a whole to

support  the conclusion that  the claim ant  was not  disabled.”   Long v. Chater, 108 F.3d

185, 187 (8th Cir. 1997) .  “Substant ial evidence is less than a preponderance, but

enough so that  a reasonable m ind m ight  find it  adequate to support  the conclusion.”  

Estes v. Barnhart , 275 F.3d 722, 724 (8th Cir. 2002)  (quot ing Johnson v. Apfel, 240

F.3d 1145, 1147 (8th Cir.  2001) ) .  I f,  after reviewing the record, the court  finds it

possible to draw two inconsistent  posit ions from  the evidence and one of those

posit ions represents the Com m issioner’s findings, the court  m ust  affirm  the decision

of the Com m issioner.  Buckner v. Ast rue, 646 F.3d 549, 556 (8th Cir. 2011)

(quotat ions and citat ion om it ted) .

To be ent it led to disabilit y benefits, a claim ant  must  prove he is unable to

perform  any substant ial gainful act ivity due to a medically determ inable physical or

m ental im pairm ent  that  would either result  in death or which has lasted or could be

expected to last  for  at  least  twelve cont inuous m onths.  42 U.S.C. § 423(a) (1) (D) ,

(d) (1) (A) ;  Pate-Fires v. Ast rue, 564 F.3d 935, 942 (8th Cir. 2009) .  The Com m issioner

has established a five-step process for determ ining whether a person is disabled.  See

20 C.F.R. § 404.1520;  Moore v. Ast rue, 572 F.3d 520, 523 (8th Cir. 2009) .  “Each step

in the disabilit y determ inat ion entails a separate analysis and legal standard.”   Lacroix

v. Barnhart , 465 F.3d 881, 888 n.3 (8th Cir. 2006) .  
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Steps one through three require the claim ant  to prove (1)  he is not  current ly

engaged in substant ial gainful act ivity, (2)  he suffers from  a severe im pairm ent , and

(3)  his disabilit y m eets or equals a listed im pairment .  Pate-Fires, 564 F.3d at  942.  I f

the claim ant  does not  suffer from  a listed im pairm ent  or its equivalent , the

Com m issioner’s analysis proceeds to steps four and five.  I d. 

“Prior to step four, the ALJ m ust  assess the claim ant ’s residual funct ioning

capacity ( ‘RFC’) , which is the m ost  a claim ant  can do despite [ his]  lim itat ions.”   Moore,

572 F.3d at  523 (cit ing 20 C.F.R. § 404.1545(a) (1) ) .  “RFC is an adm inist rat ive

assessm ent  of the extent  to which an individual’s medically determ inable

im pairm ent (s) , including any related sym ptom s, such as pain, m ay cause physical or

m ental lim itat ions or rest r ict ions that  m ay affect  his or her capacity to do work- related

physical and m ental act ivit ies.”   Social Security Ruling (SSR)  96-8p, 1996 WL 374184,

* 2. “ [ A]  claim ant ’s RFC [ is]  based on all relevant  evidence, including the m edical

records, observat ions by t reat ing physicians and others, and an individual’s own

descript ion of his lim itat ions.”   Moore, 572 F.3d at  523 (quotat ion and citat ion

om it ted) .

I n determ ining a claimant ’s RFC, the ALJ m ust  evaluate the claim ant ’s credibilit y. 

Wagner v. Ast rue, 499 F.3d 842, 851 (8th Cir. 2007) ;  Pearsall v. Massanari, 274 F.3d

1211, 1217 (8th Cir. 2002) .  This evaluat ion requires that  the ALJ consider “ (1)  the

claim ant ’s daily act ivit ies;  (2)  the durat ion, intensity, and frequency of the pain;  (3)

the precipitat ing and aggravat ing factors;  (4)  the dosage, effect iveness, and side

effects of m edicat ion;  (5)  any funct ional rest r ict ions;  (6)  the claim ant ’s work history;

and (7)  the absence of object ive m edical evidence to support  the claim ant ’s

com plaints.”   Buckner v. Ast rue, 646 F.3d 549, 558 (8th Cir.  2011)  (quotat ion and

citat ion om it ted) .   “Although ‘an ALJ m ay not  discount  a claim ant ’s allegat ions of
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disabling pain solely because the object ive m edical evidence does not  fully support

them ,’ the ALJ m ay find that  these allegat ions are not  credible ‘if there are

inconsistencies in the evidence as a whole.’”   I d. (quot ing Goff v. Barnhart , 421 F.3d

785, 792 (8th Cir. 2005) ) .  After considering the seven factors, the ALJ m ust  m ake

express credibilit y determ inat ions and set  forth the inconsistencies in the record which

caused the ALJ to reject  the claim ant ’s com plaints.  Singh v. Apfel, 222 F.3d 448, 452

(8th Cir. 2000) ;  Beckley v. Apfel, 152 F.3d 1056, 1059 (8th Cir. 1998) .

At  step four, the ALJ determ ines whether claim ant  can return to his past  relevant

work, “ review[ ing]  [ the claim ant ’s]  [ RFC]  and the physical and m ental dem ands of the

work [ claim ant  has]  done in the past .”   20 C.F.R. § 404.1520(e) .  The burden at  step

four rem ains with the claim ant  to prove his RFC and establish that  he cannot  return to

his past  relevant  work.  Moore, 572 F.3d at  523;  accord Dukes v. Barnhart , 436 F.3d

923, 928 (8th Cir. 2006) ;  Vandenboom  v. Barnhart , 421 F.3d 745, 750 (8th Cir. 2005) .

I f the ALJ holds at  step four of the process that  a claim ant  cannot  return to past

relevant  work, the burden shifts at  step five to the Com m issioner to establish that  the

claim ant  m aintains the RFC to perform  a significant  num ber of jobs within the nat ional

econom y.  Banks v. Massanari, 258 F.3d 820, 824 (8th Cir. 2001) .  See also 20 C.F.R.

§ 404.1520( f) .

I f the claim ant  is prevented by his im pairm ent  from  doing any other work, the

ALJ will find the claim ant  to be disabled.

V.  Discussion

Plaint iff argues that  the ALJ erred at  Step 3 in failing to find that  his im pairm ents

m eet  or m edically equal the list ing for m ental retardat ion, List ing 12.05C.  

The int roductory paragraph for List ing 12.05 states:
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Mental retardat ion:  Mental retardat ion refers to significant ly subaverage general
intellectual funct ioning with deficits in adapt ive funct ioning init ially m anifested
during developm ental period;  i.e., the evidence demonst rates or supports onset
of the im pairm ent  before age 22.

The required level of severity for this disorder is m et  when the requirem ents of
A, B, C, or D are sat isfied.

20 C.F.R. Pt . 404, Subpt . P, App. 1, § 12.05.  The requirem ents in the

int roductory paragraph are m andatory.  Maresh v. Barnhart , 438 F.3d 897, 899 (8th

Cir. 2006) .  Those requirem ents clearly include demonst rat ing that  the claim ant  suffers

“deficits in adapt ive funct ioning”  and that  those deficits “ init ially m anifest  during the

developm ental period [ before age 22] .”   Cheatum  v. Ast rue, 388 F. App’x 574, 576

(8th Cir. 2010)  (alterat ion in or iginal) .   

Plaint iff m ust  also sat isfy the addit ional severity “ requirem ents of A, B, C or D.”  

Plaint iff asserts he m eets the cr iter ia of C, which requires:   “A valid verbal,

perform ance, or full scale I Q of 60 through 70 and a physical or other m ental

im pairm ent  im posing an addit ional and significant  work- related lim itat ion of funct ion.”

Cit ing Dr. Rexroat ’s report  from  2011, the ALJ found that  plaint iff’s I Q score and

depression sat isfied the requirem ents of paragraph C.  (Tr. 20) .  However, the ALJ

found that  plaint iff failed to establish deficits in adapt ive funct ioning, as required to

sat isfy the int roductory paragraph:   

The claim ant  “ successfully”  engaged in substant ial gainful act ivity for
several years.  Therefore, the claim ant  has dem onst rated the absences
of deficits with respect  to work pace, social interact ion, following
inst ruct ions, working with supervisors and following rules and regulat ions. 
Therefore, the claim ant  fails his burden of present ing persuasive evidence
of deficits in adapt ive funct ioning.

I d.

Plaint iff argues that  his school records establish that  he had deficits in adapt ive

funct ioning before age 22.  However, the record also establishes that  he subsequent ly

-13-



developed the capacity to funct ion well in a work set t ing.  See Quarles v. Colvin, No.

4: 11CV1854 TCM, 2013 WL 1197115  at  * 18 (Mar. 25, 2013)  (discussing evidence

before the ALJ that  showed plaint iff’s increased abilit ies) .  As the ALJ noted, plaint iff

worked as a school custodian between 1990 and 2002, ending his em ploym ent  only

when cr im inal charges disqualified him .  Sim ilar ly, after his release from  detent ion, he

worked doing cooking and cleaning at  a fast - food restaurant  for several m onths unt il

it  was learned that  he had a felony convict ion.  There is no reason to believe that

plaint iff would not  have cont inued to funct ion well in those posit ions if he were not

legally disqualified from  working in those set t ings.  Further evidence of plaint iff’s

adapt ive funct ioning is found in his volunteer work at  Harm ony House and the Hum ane

Society and his abilit y to act  as the sole caregiver for his grandm other.  (Tr. 24-25,

546) .  Finally, plaint iff told Dr. Rexroat  that  he got  along well with others and did his

own cooking, cleaning, and grocery shopping.  See Cheatum, 388 Fed. Appx. at  576-77

(claim ant  unable to sat isfy list ing 12.05C where she helped prepare m eals and cared

for her father) .  

Plaint iff argues that  the court  cannot  uphold the ALJ’s decision by cit ing factors

not  relied on by the ALJ, cit ing Banks v. Massanari, 258 F.3d 820, 824 (8th Cir. 2001) ,

as support .  Plaint iff’s reliance is m isplaced.  “ [ A]  reviewing court  m ay not  uphold an

agency decision based on reasons not  art iculated by the agency,”  when “ the agency

[ has]  fail[ ed]  to m ake a necessary determ inat ion of fact  or policy”  upon which the

court ’s alternat ive basis is prem ised.  I d. (alterat ions in or iginal;  citat ion om it ted) . 

Here, the ALJ m ade the necessary factual findings to support  the  conclusion that

plaint iff did not  suffer from  adapt ive lim itat ions.  See id. ( “Our review of the ALJ’s

decision . .  .  reveals that  the ALJ did in fact  m ake the factual findings necessary for the

dist r ict  court ’s alternat ive holding.  Thus, the general lim itat ion on a reviewing court ’s
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ability to use reasons not  ut ilized by the agency is not  applicable to this case.” )

Evidence in the record as a whole supports the conclusion that  plaint iff’s

im pairm ents do not  m eet  or m edically equal List ing 12.05C. 

VI .  Conclusion

For the reasons discussed above, the Court  finds that  the Com m issioner’s

decision is supported by substant ial evidence in the record as a whole. 

Accordingly,

I T I S HEREBY ORDERED  that  the decision of the Com m issioner is aff irm ed .  

A separate Judgm ent  in accordance with this Mem orandum  and Order will be

entered this sam e date.

___________________________
CAROL E. JACKSON
UNI TED STATES DI STRI CT JUDGE

Dated this 25th day of August , 2014.
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