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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JAMES JAUDES, )
Plaintiff, ))
VS. )) Case No. 4:13-CV-1068-SPM
PROGRESSIVE PREFERRRED : )
INSURANCE COMPANY, )
Defendant. : )

MEMORANDUM AND ORDER

This matter is before the Court on defendaragressive Preferred Insurance Company’s

(“Progressive’s”) motion for summary judgmemtdaplaintiff James Jaudes’ (“Jaudes™) cross-
motion for summary judgment. For the following reasons, the Court will grant Progressive’s
motion for summary judgment and deny Jaideoss-motion for summary judgment.

l. BACKGROUND

Jaudes was injured on January 28, 2010, whencéi collided with a vehicle being
operated by Derick Cook (“Cook”). Cook carrididbility insurance with policy limits of
$50,000, and that amount was tendered to Jaudes. Although the total amount of Jaudes’ damages
is unclear from the record, in his Amended Conmpldaudes asserts that his damages far exceed
the limits of liability insurance tendered I§yook. At the time othe accident, Jaudes was
insured under an auto liability insurance policy issued by Progressive. Progressive’s policy

provided underinsured motor vehicle coygrain the amount of $50,000 per person and

! Both parties have consented to the jurisdictibthe undersigned Magistrate Judge, pursuant to
28 U.S.C. 8636(c)(1). (Doc. 12).
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$100,000 per occurrence for eachtbfee vehicles owned by uldes, including the vehicle
involved in the collision withCook. Jaudes made demand on Progressive for payment of
$150,000 under the underinsured motorist (“UIM”pyisions. Progressive refused to make
payment, and Jaudes brought #ision for breach of contratt.

Progressive moved for summary judgment, arguing that Jaudes is not entitled to coverage
because the definition of underinsured motohiele used in its policy is unambiguous and
Cook’s vehicle does not meet the policy’s definition of an underinsured motor vehicle.
Progressive also posits that its policy does allmiw Jaudes to stack the three UIM limits of
liability to create a ttal combined policy limit of $150,000. (Do21, 22). Jaudes filed a cross-
motion for summary judgment, contding that he is entitled gpdgment as a matter of law in
light of an opinion that was issued by the Miss@ourt of Appeals for the Western District just
as the parties were completing their briefingRvbgressive’s motion for summary judgment.
More specifically, Jaudes contends that uréi@nning v. Progressive Northwestern Insurance
Co, 412 S.W.3d 360 (Mo. Ct. App. 2013), the policgtefinition of underinsured motor vehicle
is rendered ambiguous by thectiwations page and otheropisions in the policy. Jaudes
further contends that, notwithstanding Progressi arguments to theontrary, Missouri law

permits stacking of the three UIM limits in Progressive’s policy.

2 Jaudes initially filed a petiin in state court alleging breaasf contract arising from
Progressive’s refusal to pay his claim and asserting entitlement to additional damages based on
Progressive’s vexatious refusalgay. Progressive removed thdiaac to this court on June 6,

2013. In his opposition to Progressive’s summadgment motion, Jaudes characterized his
claim in this court as one for declaratory religDoc. 24, at p. 2). However, neither Jaudes’
state court petition nor his Amended Complaint beetbis Court contains a claim for declaratory
relief; they assert only aaim for breach of contract.
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Il. LEGAL STANDARD FOR SUMMARY JUDGMENT

The standards applicable to summary judgnnestions are well settte and they do not
change when both parties have moved for summary judgnfee¢ Wermager v. Cormorant
Twp. Bd, 716 F.2d 1211, 1214 (8th Cir. 1983)pwer Rock Stone Co. v. Quarry & Allied
Workers Local No. 8309018 F. Supp. 2d 902, 905 (E.D. M2013). Summary judgment is
proper “if the movant shows that there is no geaullispute as to anyaterial fact and the
movant is entitled to judgment asvatter of law.” Fed. R. Civ. P. 56(ajill v. Walker, 737
F.3d 1209, 1216 (8th Cir. 2013). The movant “behesinitial responsibity of informing the
district court of the basis for its motion” and shudentify “those portion®f [the record] . . .
which it believes demonstrate the absenca génuine issue of material factCelotex Corp. v.
Catrett 477 U.S. 317, 323 (1986). If the movant does so, the nonmovant must respond by
submitting evidentiary materials that set out “spedacts showing that there is a genuine issue
for trial.” Id. at 324 (quotation marks omitted). “@nmotion for summary judgment, ‘facts
must be viewed in the light most favorableti® nonmoving party only if there is a genuine
dispute as to those facts.”Ricci v. DeStefano557 U.S. 557, 586 (2009) (quotirgcott v.
Harris, 550 U.S. 372, 380 (2007) (intefrmpiotation marks omitted)).

Where patrties file cross-motions for summparggment, each summary judgment motion
must be evaluated independently to determine helmed genuine dispute of material fact exists
and whether the movant is entitlem judgment as a matter of lawdusinga v. Federal-Mogul
Ignition Co.,519 F. Supp. 2d 929, 942 (S.D. lowa 2007|T]he filing of cross motions for
summary judgment does not necessarily indicatetki®ae is no dispute as to a material fact, or
have the effect of submittyy the cause to a plenary detation on the merits.”"Wermagey

716 F.2d at 1214.



.  EACTS®

The material facts are not in disput@n January 28, 2010, Jaudes was involved in a
motor vehicle collision with Deck Cook, in which Jaudes was irgd. Jaudes claims that, as a
result of the collision with Cook, Jaesl sustained damages in excess of $5¢,080the time of
the accident, Jaudes was insured under an awibtyiansurance policy issued by Progressive.
At the time of the accident, Cook’s vehialas insured with policy limits of $50,000. The
policy limits of $50,000 were tendered to Jaudes.

The car Jaudes was driving at the timethed accident was insured under Progressive
Policy No. 31245848-0, along with two other cars osvbg Jaudes. The parties do not dispute
the policy language contained therein.

The “Declarations Page” of the Progressive Policy states:

Auto Insurance Coverage Summary
This is your Declarations Page

*k%

This coverage summary replaces youompone. Your insurance policy and any
policy endorsements contain a full exphtion of your coverage. The policy
limits shown for a vehicle may not be combined with the limits for the same
coverage on another vehicle. . . .
The declarations page contains an “Outline of€age” that lists each of Jaudes’ vehicles. For
each vehicle, there is a linedioating that the coverage inclied8Jnderinsured Motorist” with

“Limits” of “$50,000 each person/$100,000 each accidet separate underinsured motorist

premium is listed for each vehicle.

% These facts are taken from the parties’ statements of undisputed facts. (Docs. 26, 34, 36).

* Although the precise amount of Jaudes’ damagemdtear, the partiesppear to assume in
their briefs that those damages exceeded $50,00us, for purposes of resolving the instant
motions, the Court will assume that Jaudes’ damages exceeded $50,000.

4



The underinsured motorist provisions iretRrogressive policy are contained in Part
[1I(B) and provide in releant part as follows:

Part 111(B) — UNDERINSURE D MOTORIST COVERAGE

INSURING AGREEMENT

If you pay the premium for this coveragee will pay for damages that an
insured personis legally entitled to recoverom the owner or operator of an
underinsured motor vehiclebecause abodily injury :

1. sustained by thatsured person
2. caused by an accident; and
3. arising out of the ownerghi maintenance, or use of amderinsured

motor vehicle.

We will pay under this Partll(B) only after the limitsof liability under all
applicable bodily injury liability bondsind policies have been exhausted by
payment of judgments or settlements.

*k%k

ADDITIONAL DEFINITIONS
When used in this Part llI(B): . . .

2. “Underinsured motor vehiclé means a land motor vehicle or trailer of
any type for which the sum of the lits1 of liability under all bodily injury
liability bonds or policiespplicable at the time dfe accident is less than
the coverage limit for the Underingar Motorist Coverage shown on the
declarations page

*k%k

LIMITS OF LIABILITY

The limit of liability shown on theleclarations pagefor Underinsured Motorist

Coverage will be reduced by all sums:

1. paid because obodily injury by or on behalf of any persons or
organizations that may be legally responsible . . .

The limit of liability shown, subject to all applicable reductions, will apply
regardless of the number of:

1. claimsmade;

2. covered autos
3. insured persons
4. lawsuitsbrought;



5. vehicles involved in the accident; or
6. premiums paid

If your declarations pageshows a split limit:

1. The amount shown for “each person” is the mestwill pay for all
damages due toodily injury to one person; and
2. subject to the “each person” limit, the amount shown for “each accident”

is the mostve will pay for all damages due tmdily injury sustained by
two or more persons in any one accident.
These limits are subject to all applicabégluctions to the limit of liability set
forth above.

*k%k

If multiple auto policies issued hys are in effect foryou, we will pay no more
than the highest limit of liability for thisoverage available under any one policy.

OTHER INSURANCE

If there is other gplicable underinsured motorist coverage, will pay only our
share of the damage®ur share is the proportion thatr limit of liability bears
to the total of all available coverage limits. However, any insuresecgrovide
with respect to a vehicle that is not@vered autowill be excess over any other
underinsured motorist coverage.

V. DISCUSSION

In its motion for summary judgment, Progressive posits that Jaudes’ breach of contract

claim fails as a matter of law because Jaudestisntidled to underinsured motorist coverage for

his damages under the terms of the policy. Progesslvances two argumts in support of its
position. First, Progressive contends that thend&fin of “underinsured motor vehicle” used in

the policy is unambiguous, and thhé undisputed facts show tl@bok’s vehicle does not meet

that definition because his vehed liability limit is not “less than” the Progressive policy’s
$50,000 UIM limit. Second, Progressive contendst thecause its policy contains clear and
unambiguous anti-stacking provisions, Cook’s ekhicannot be shoe-hwd into the policy’s

definition of an “underinsured motor vehicle” bgnstruing the policy to permit stacking of the



three underinsured motorist limits of $50,000 perspe, to create a combined policy limit of
$150,000. (Doc. 21, 22).

Under Missouri law, which applies in thidiversity case, the rules governing the
interpretation of insurance policies are welttlse. A court must applthe general rules of
contract construction when impgeting an insurance policy, because insurance policies are
contracts. See Todd v. Mo. United Sch. Ins. Coyriz3 S.W.3d 156, 160 (Mo. 2007). A court
must give the contract’s terms their plain andireiry meaning, unless a term is defined in the
policy or is ambiguous.See Farmland Indus. Inc. v. Republic Ins.,@&21 S.W.2d 505, 508
(Mo. 1997). A court should applyhe meaning which would bdtached by an ordinary person
of average understandingptirchasing insurance.Burns v. Smith303 S.W.3d 505, 509 (Mo.
2010). In addition, “[c]ourts should not integp policy provisions inisolation but rather
evaluate policies as a wholeRitchie v. Allied Prop. & Cas. Ins. G807 S.W.3d 132, 135 (Mo.
2009). Finally, in interpreting an insurance caant, the court must “endeavor to give each
provision a reasonable meaning and to avoidira@rpretation that relers some provisions
useless or redundantDibben v. Shelter Ins. Ca&261 S.W.3d 553, 556 (Mo. Ct. App. 2008).

“The key is whether the contract lgmage is ambiguous or unambiguousTodd 223
S.W.3d at 160 (quotingeters v. Emp’rs Mut. Cas. C@53 S.W.2d 300, 302 (Mo. 1993)). A
term is ambiguous only if it is reasonably operdifferent constructions and there is duplicity,
indistinctness, or uncertainty in theeaming of the language in the polidgurns 303 S.W.3d at
509 (citingSeeck v. Geico Gen. Ins. C@12 S.W.3d 129, 132 (Mo. 2007)). If an insurance
clause “appears to provide coverage but ottlauses indicate that such coverage is not
provided, then the policy is ambiguousSeeck212 S.W.3d at 134. However, a court must not

“unreasonably distort the languag€&a policy or exercise inmive powers for the purpose of



creating an ambiguity when none exist§.bdd 223 S.W.3d at 163. Whem ambiguity exists
in an insurance policy, the court must intetgthe policy in favoof the insured.ld. at 160. If,
however, the policy is unambiguous, the court must enforce the contract’s terms as Vaitten.

Progressive concedes that if stacking waeemitted, Cook would be the operator of an
“underinsured motor vehicle,” asahterm is defined in the policas such, | begin by applying
the foregoing principleso Progressive’s contention thas$ policy prohibits stacking of the
underinsured motorist coverage prd for Jaudes’ three vehicles.

A STACKING

“Stacking’ refers to an insured’s ability tobtain multiple insurance coverage benefits
for an injury either from more than one poli@s where the insured hago or more separate
vehicles under separate policies, or from mldtigoverages provided for within a single policy,
as when an insured has one policy whtovers more than one vehicle Ritchie v. Allied Prop.

& Cas. Ins. Cq.307 S.W.3d 132, 135 (Mo. 2009) (quotiNggwonger v. Farm Bureau Town &

Country Ins. Co. of Mp992 S.W.2d 308, 313 (Mo. Ct. App. 1999Because Missouri statutes
do not mandate underinsured motorist coveragethven underinsured motorist coverage limits
may be stacked is determined by the language of the conlact.

The declarations page of Progressive’s potiescribes three coveteehicles, each with
“underinsured motorist” coverage of $50,000 each person/$100,000 each accident. Pointing to
various provisions in the policfprogressive argues that stackofghose amounts is clearly and
unambiguously prohibited by the language of the poli€iyst, the declarationsage itself states,
“The policy limits shown for a vehicle may nbe combined with the limits for the same
coverage on another lgle.” Second, the Progressive Pgl&c“Limits of Liability” section

contains the following language, which the partiefer to as an “anitacking clause”:



The limit of liability shown, subject to all applicable reductions, will apply
regardless of the number of:

claimsmade;

covered autos

insured persons

lawsuitsbrought;

vehicles involved in the accident; or

premiums paid

ok wNE

If multiple auto policies issued hys are in effect foryou, we will pay no more
than the highest limit of liability for thisoverage available under any one policy.

As Progressive correctly points out, Missououds have previously held that similar
language prohibits stacking of wrthsured motorist coverageCorrigan v. Progressive Ins.
Co, 411 S.W.3d 306, 312-15 (Mo. Ctpp. 2013) (holding stackingas prohibited by virtually
identical language in ather Progressive policyRodriguez v. Gen. Accident Ins. Co. of Am.
808 S.W.2d 379, 383-84 (Mo. 1991) (dwlg stacking was prohibitdaly language stating, “The
limit of liability shown in the schedule for thi®eerage is our maximum limit of liability for all
damages resulting from any one accident. This is the most we will pay regardless of the number
of . . . Vehicles or premiunshown in the Declarations.”Btewart v. Liberty Mut. Fire Ins. Co.
349 S.W.3d 381, 385-88 (Mo. CApp. 2011) (holding stackingvas prohibited by language
stating, “The limit of liability $iown in the schedule or in thedligrations for each person for
underinsured motorist coverage is our maximum lohitability for all damags. . .. This is the
most we will pay regardless of the number ofVehicles or premiums shown in the schedule or
in the declarations”).

Progressive further argues that the caseghich Missouri courts have allowed stacking
of underinsured motorist coverages involvedaitins in which an insured was injured while

occupying a vehicle that he she did not own or that wastherwise not covered under the



policy. In those instares, Missouri courts have held thet ambiguity may exist when an
“Other Insurance” clause describing what happens if the injury occurs in a non-owned or non-
covered vehicle is read togethwith anti-stacking pvisions in a policy.The Missouri Supreme
Court’s decision irRitchie v. Allied Property & Casualty Insurance €807 S.W.3d 132, 137-

38 (Mo. 2009), is one such example.

In Ritchig the insureds’ daughter was killed in an accident while occupying a motor
vehicle the insureds did not own. The insurbdd a policy providing underinsured motorist
coverage of $100,000 per person for eathhe three velsies they owned.ld. The policy
contained both anti-stacking provisions and a provision entitled “Otlserdnce” that stated,

“Any coverage we provide with respect tovehicle you do not own shall be excess over any
other collectible underinsuredotorist coverage.”ld. at 137. The court lek that an “ordinary
person of average understandirgasonably could interpret th@@her insurance provision to
mean that when an injured insured is occupying a non-owned vehicle and there are multiple
underinsured motorist coverages . . . then eatheofinderinsured motorist coverages are excess

to the other, and, therefore, may be stackdd.”at 138 (citation and quotation marks omitted).

It reasoned that the Other Insurance provissuggested “that theolicy’s anti-stacking
provisions, which might normally and otherwiapply, do not apply in the special situation
where the insured is injured whiloccupying a non-owned vehicleld. at 137-38 (quotation
marks omitted). The court resolved the ambiguitfavor of the insureds and found that the
policy permitted stackingld. at 138. See also Manner v. Schiermegi8®3 S.W.3d 58, 66 (Mo.

2013) (stating, “here, theesond sentence of the ‘othesurance’ clauseppears to an ‘ordinary
person of average understanding’ to permit stacking because it states that ‘any coverage we

provide with respect to a vehicle you do metn shall be excess ovany other collectible
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underinsured motorist coveragefinding that any inconsistepicwith anti-stacking language
elsewhere in the policy must be resolved in fasbthe insured and in favor of stacking). As
Progressive correctly pdms out, the undisputed facts of tliase make it distinguishable from
the facts of the foregoing cases in which Missoaurts have permitted stacking of underinsured
motor coverages.

In response, Jaudes cit€tark v. American Family Mutual Insurance C82 S.W.3d
198 (Mo. Ct. App. 2002), to support the proposition that there are circumstances in which
Missouri courts will allow stacking even wheretibase does not invole plaintiff who was
injured while occupying a non-owned or non-codewehicle. Jaudes urgehis court to find
that, like the “Other Insurance” provisions at issu€liark, the first two sentences of the “Other
Insurance” clause in Progressgolicy could be read to ouwgde the policy’s anti-stacking
provisions “in situations where there is mahan one policy providing underinsured motorist
insurance.® (Doc. 24, at p. 17). However, it is unpliged that this case does not present a
situation in which there is “merthan one policy providing undesured motorist insurance.”
That fact makes this case distinguishable f@ark.

In Clark, the plaintiff had two separate insucanpolicies (each with a separate policy
number and premium), covering awdifferent cars, each with undlesured motorist coverage

limits of $50,000.Clark, 92 S.W.3d at 200. The plaintiff waguck by a vehicle while standing

>The first two sentences in the “Other Inswehprovision in Progressé’s policy state: “If
there is other applicable urmdesured motorist coverag&ye will pay only our share of the
damages.Our share is the proportion that our limit ofdibty bears to the total of all available
coverage limits.” Jaudes doest rely on the last sentencetbé Other Insurance clause, which
states, “any insuranoge provide with respect to a vehicle that is natowered autowill be
excess over any other underinsunedtorist coverage,” presumalgcause the collision at issue
here did not involve any insurance provided by Resgive for a “vehicle that is not a covered
auto.”

11



at the side of a road (occupying neither ofdusered vehicles), and he suffered damadesat
199-200. After the driver of the other vehicle paid his $25,000 in policy limits, the plaintiff
sought coverage under the underinsured motor@tigions of both of hisnsurance policies.
Each policy contained an anti-staul clause similar to the one this case, stating that the limit

of liability under the policy washe maximum that would be pardgardless of the number of
vehicles described in the ded#ons or policies involved.ld. at 200. However, the “Other
Insurance” clause of each policy’s underinsurediomst coverage endorsemt stated, in part:

If there is other similar insuran@® a loss covered kthis endorsementye will

payour share according to this policy’s proportion of the total limits of all similar

insurance.

Id. at 201. The court found thainder this clause, althoughettstated maximum of each
endorsement was $50,000, when each endorsemenonsisered, the “total limit of all similar
insurance” was $100,000, and “[the insuregspportionate share [was] $50,000 under one
policy and $50,000 under the otheitd. at 203.

It was critical to the holding i€lark that the insurer had issued two separate insurance
policies and then promised to pay each policy’s share. Under each policy, the other policy
provided “other similar insurance,” making the “total limits of all similar insurance” $100,000.
Each policy contained thasurer’s promise to pathat policy’sshare of those total limits, and
enforcement of both promises had the effe#fcstacking coverageJaudes’ reliance o@lark is
misplaced. Here, there is only one policy, watkingle underinsured motorist endorsement and
a single promise to pay.

Other thanClark, Jaudes offers no authority or expation to support his argument that
the “Other Insurance” provisiom Progressive’s policy supportacking in the absence of

multiple insurance policies, and the Court is @anafrno such authority. To find ambiguity here,
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the Court would have to find th#ite “Other Insurance” clause in Progressive’s policy could
reasonably be read to permit stacking of cage limits in all ciramstances, despite the
multiple clear statements prohibiting stacking of coverage limits elsewhere in the policy. Doing
so would “unreasonably distort the language of lecgbor would requirethe Court to “exercise
inventive powers for the purpose of creating amigonty when none exists;” this the Court may
not do. See Todd223 S.W.3d at 163.

In sum, Progressive’s policy does not pirdaudes to stack the underinsured motorist
coverage limits for his three vehicles; askgube applicable policyniit is the $50,000 limit for
the vehicle Jaudes was driving at the time of the collision.

B. DEFINITION OF “U NDERINSURED M OTOR VEHICLE ”

In its motion for summary judgment, Progressiargues that Jaudés not entitled to
coverage under the underinsured motor velpobisions of the policy because Cook’s vehicle
does not meet the policy definition of an undsured motor vehicle. Progressive’s policy
defines an underinsured motor vehicle as a veltidr which the sum of the limits of liability
under all bodily injury liability bonds or polickeapplicable at the time of the accidenteiss
than the coverage limit for the Underinsurkibtorist Coverage shown on the declarations
page.” As discussed abmvCook’s vehicle had a pojidimit of $50,000, which is theameas
the UIM coverage limit shown othe declarations page. Progies contendshat the policy
definition should be enforced as written beeaiids clear and unambiguous and because there
are no other policy provisions that inject agbty into the meaning of what is a covered
“underinsured motor vehicle.” In support tfis argument, Progressive cites the Missouri

Supreme Court’s opinion iRodriguez v. General Accident Insurance Co. of Ame@asB
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S.w.2d 379 (Mo. 1991), and the Eighth CircGiburt of Appeals’ recent decision @wners
Insurance Co. v. Hugheg12 F.3d 392, 394 (8th Cir. 2013).

In Rodriguez the Missouri Supreme Court analyzadiefinition of underinsured motor
vehicle that is substantively similar to the défon in Progressive’s policy. Like Jaudes, the
plaintiff in Rodriguezwas injured in an accident with negligent driver whose insurance
company paid Rodriguez $50,000, the lingfdiability of his policy. Rodriguez 808 S.W.2d at
380. The plaintiffs’ damages exceeded $50,00@) they sought recovery under their own
insurance policy.ld. The face sheet of their policy statédt the plaintiffs had underinsured
motorist coverage with a limit of $50,000, ané ithsuring agreement provided that the insurer
would pay damages that the insured was entitlegdover from the owner of an “underinsured
motor vehicle.” Id. at 380-81. Much like Progssive’s policy, the policy ilRodriguezdefined
“underinsured motor vehicle” as a vehicle whtlsait for bodily injury liability is less than the
limit of liability for this coverage.”ld. at 381. The insurer deniedverage on the ground that
this definition was not satisfiedd.

The Rodriguezplaintiffs argued that the term “undlesured motorist” was inherently
ambiguous and that they were idatl to a resolution of the amguity consistent with their
“objective reasonablexpectations.” Id. at 381-82. Specifically, they argued that the court
should interpret the underingat motorist coverage as ass coverage—in other words,
coverage over and above whae ttortfeasor’'s policy provided.ld. The Missouri Supreme
Court rejected that argument, stating that ‘thbjective reasonable pe&ctations” doctrine does
not apply unless the court first fimdan ambiguity in the contractd. at 382. Analyzing the
contractual language, the courtitsd, “Considering the claritwith which the underinsured

motorist coverage is defined in the policy, wedhihat it is neitheambiguous nor misleading.”
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Id. at 383. Notably, irRodriguez the Missouri Supreme Court rejected the Eighth Circuit’s
opinion inWeber v. American Familylutual Insurance C0.868 F.2d 286 (8th Cir. 1989), as
“inconsistent with Missouri law."Rodriguez 808 S.W.2d at 383. M/eber the plaintiff argued,

as Jaudes does here, that itgurer’'s interpretatin of the policy woud render underinsured
motorist coverage meaningless because an idsvoeld never reach themits of liability under

any scenario.See id.at 382-83 & n.1(citing Weber 868 F.2d at 288)Doc. 33, at pp. 12-14.
The Eighth Circuit inWeberrejected the plain language oktimsurance contract before it and
held that the underinsured motorist coverags wgcess above payments from other sources.
Rodriguez 808 S.W.2d at 3883 & n.1 (citingWeber 868 F.2d at 288). The Missouri Supreme
Court stated thatveberwas “an example of a court creating ambiguity to distort the language of
an unambiguous policy.Rodriguez808 S.W.2d at 383.

In Owners Insurance Co. v. Hughesgl2 F.3d 392, 394 (8th Cir. 2013), the Eighth
Circuit held that the Missouri Supreme@t has left untouched its holding Rodriguez. In
rejecting an argument by the plaintiff thite Missouri Supreme diirt had relegated the
underinsured motorist languageRodriguezto dicta, the Eighth Circuit held that the Missouri
Supreme Court’s recent demns actually confirm th operative holding dRodriguez. Hughes
712 F.3d at 395. However, the Eighthr@it recognized thadlecisions sinc®odriguezmake
clear that the fact that a deition is clear and unambiguous doest necessarily end the inquiry
as to the existence of an ambiguityd. at 396. It stated, “if dter policy provisions inject
ambiguity into the meaning of what iscavered ‘underinsurethotor vehicle,” therRodriguez
would not compel a finding of no coveragdd.

The “excess insurance” provision analyzed by the Missouri Supreme Cdbieeak v.

Geico General Insurance Ca212 S.W.3d 129, 132 (Mo. 2007),as example of the type of
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provision that could, undecertain circumstances, inject biguity into the meaning of an
otherwise unambiguous definition of an “unaetred motor vehicle.” The plaintiff iBeeck
was injured as a passenger in a vehicle acciagletitsustained serious and permanent damages.
Id. at 131. The negligent driverho caused the accident was insljyrend the plaintiff recovered
$50,000 from that driver’s insuretd. She also sought recovery under the underinsured motorist
coverage section of hewn policy, which itselhad a limit of $50,000ld. The insurer argued
that no coverage existed because the tortfesagehicle was not one whose “limit for bodily
injury liability is less than theit of liability for this coverage” and thus did not fall within the
definition of underinsured motor vehicléd. at 132-33. However, ¢hcourt found an ambiguity
based on the policy’s “excess insurance clause,” which stated:

When an insured is occupying a motor wéhinot owned by the insured . . . this

insurance is excess over any other iasge available to the insured and the

insurance which applies to the opeed motor vehicle is primary.
Id. at 132. The court stated:

Where there is an “excess” or “othémsurance” clause that provides the

underinsured coverage is excess over allratbBectible insurance at the time of

the accident, a court may find that langeas ambiguous when read with the

limit of liability or the definition of underisured motorist coverage if the other

insurance clause may reasonably be understood to provide coverage over and

above that collecteddm the tortfeasor.
Id. at 133 (quotingZemelman v. Equity Mut. Ins. C&35 S.W.2d 673, 677-78 (Mo. Ct. App.
1996)). The court resolved the laiguity in favor of coverageld. at 134. See also Chamness v.
Am. Family Mut. Ins. Cp226 S.W.3d 199, 202-03, 207 (Mo. Ct. App. 2007) (finding ambiguity
based on a definition of underinsured motor vehlide the one here arah “other insurance”
clause stating, “any insurance provided undés #ndorsement for an insured person while

occupying a vehicle you do not own is excess @gr other similar insurance”; reasoning that

“an ordinary person of average understanding dantderpret the second sentence of the other
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insurance clause to provide coverageromed above any applicable coverage&m. Family
Mut. Ins. Co. v. Ragsdale13 S.W.3d 51, 56 (Mo. Ct. App. 2006) (same).

Progressive argues that péstdriguezdecisions such &eeck, Chamness, and Ragsdale
involve ambiguities not found in Progressivefwlicy, or that are otherwise factually
distinguishable. (Doc. 22 at g8). | agree. Unlike the insude in the cases discussed above,
Jaudes is not seeking coveragigh respect to a vehicle ldoes not own, nor does he suggest
that his policy’s “Other Insurance” clause apgdarprovide excess coverage in his situation.

In response (and in his cross-motion fomsoary judgment) Jaudes argues that even
though Progressive’s policy may not contéie type of prowions analyzed iseeckand other
similar cases, there are seveo#ther provisions in Progressivefwlicy that create ambiguity,
including (1) the declaratiorgage’s unqualified statement thhé policy provides underinsured
motorist coverage with a $50,000 per-personitliim combination with the definition of
declarations page); (2) the Insuring Agreement’s statement that Progressive “will pay for
damages that an insured person is legally enttdesbcover from the omer or operator of an
underinsured motor vehicle because of bodily injury . . . arising out of the ownership,
maintenance, or use a&n underinsured motor vehiclé; and (3) the Limits of Liability
section’s statement that the declemas page’s $50,000 limit is “the mosaie will pay for all
damages due thodily injury to one person.” Jaudes argues that these ambiguities require the
Court to construe the underinsured motomgsiverage in Progressive’s policy as excess
coverage—in other words, coverage over araahwhat Cook’s policy provided. In support of
his position, Jaudes cité®ng v. Shelter Insurance Cp851 S.W.3d 692 (Mo. Ct. App. 2011);
Miller v. Ho Kun Yun 400 S.W.3d 779 (Mo. Ct. App. 2013); aRdnning v. Progressive

Northwestern Insurance Gat1l2 S.W.3d 360, 365-66 (Mo. Ct. App. 2013).
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Long 351 S.W.3d 692, does not support Jaudessition. Under the “Insuring
Agreement” inLong, the insurer promised to payrfcompensated damagesubject to the limit
of our liability stated in this covege” for injuries involving an tinderinsured motor vehicle”
Id. at 697. “Uncompensated damages” was defagetihe portion of the damages that exceeds
the total amount paid or pable to an insured, by on behalf of, all pemns legally obgated to
pay those damages.ld. (emphasis omitted). “Underinsurewbtor vehicle” was defined as “a
motor vehicle that is covered by a liability bond or insurance policy applicable to the accident,
but its available limits are less than the full ambowed by the owner or operator of that motor
vehicle for the insured’s damagesld. at 698 (emphasis omitted). The court found that the
insuring agreement, read together with thdeénitions, would lead a reasonable insured to
believe that the insuring agreement providedcéss coverage” over antdave amounts paid by
the tortfeasor.ld. at 702-03. Progressive’s policy, in contrast, does not contain a promise to pay
“uncompensated damages” that “exceed[] thel ert@ount paid [by the responsible party],” nor
does it define underinsured motor vehicle in a magoeasistent with such a promise. Indeed,
the court inLong explicitly distinguished the defindn of “underinsurednotor vehicle” inLong
from the definition irRodriguezZwhich was much like the deition in Progressive’s policy):

[T]he Rodriguez UIM endorsement specifically tied the definition [of

underinsured motor vehicle] to a compan of liability policy limits from the

injury-producing vehicle to the UIM endsgment policy limits for the insured’s

separate policy. Here, the ‘underinsuradtor vehicle’ definition compared the

liability policy limits from the injury-poducing vehicle tahe total amount of

damages owed by the negligent driver causing the injuries . . .
Long 351 S.W.3d at 698 n.7.

Miller, 400 S.W.3d 779, cited by Jaudes, is also distinguishableéMilller, the court

found that an ambiguity arose whan insuring agreemeand declarations ga similar to those

contained in Progressive’s policy were coesatl in combination with a definition of
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underinsured motor vehicle similar toetldefinition in Progressive’s policyld. at 787-93.
However, as the Eighth Circuit pointed outHughes “the Miller court relied on a lack of
evidence in the record as to whether the ddfipelicy term ‘underinsured motor vehicle’ was
presented in bold type [in thesuring agreement] so as to ngtihe ordinary reader of its
technical meaning.”"Hughes 712 F.3d at 396 (citinililler, 400 S.W.3d at 781 n.13ee also
Miller, 400 S.W.3d at 792 (“When terms atearly bolded, and the insured ¢tearly informed
about the significance of bolding, the coumsll recognize and enforce the definition
specified.”). In contrast, the policy at issudhrs case informs the insured that “[d]efined terms
are printed in bold-face type,” and the teromferinsured motor vehicle” is clearly bolded.
(Doc. 34-4, at p. 16).

Moreover, as the Eight8ircuit recognized itHughes “to the extent thaMiller conflicts
with Rodriguez [the court is] bound to follovRodrigueZ’ Hughes 712 F.3d at 396. Where, as
here, federal jurisdiction i®ased on diversity otitizenship, this court is “bound by the
decisions of the Missouri Supreme Court regagdssues of substantive state lawld. at 393
(quotingBockelman v. MCI Worldcom, Inel03 F.3d 528, 531 (8th Cir. 2005)). “Decisions by
the Missouri Court of Appeals may be usedasndication of how & Missouri Supreme Court
may rule, but [the court is] not bound to follow these decisionil.”(quotingAerotronics, Inc.

v. Pneumo Abex Cor62 F.3d 1053, 1068 (8th Cir. 1995)).

Finally, as Jaudes correctly notesFianning 412 S.W.3d 360, the Court of Appeals for
the Western District of Missouri recently anedg language that in almost all respects is
identical to Progressive’s policlanguage in this case. anning the court accepted the
arguments advanced by Jaudes in ttase. Specifically, the court iRanning found that

ambiguities arising from three provisions reqdi the court to construe Progressive’s
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underinsured motorist coverage as excessragee (1) the declananhs page’s unqualified
statement that the policprovides underinsured motorisbwerage with a $50,000 per-person
limit (in combination with the definition of demlation page); (2) the Insuring Agreement’s
promise that Progressive “will pay for damadbkat an insured persas legally entitled to
recover from the owner or operator ofamderinsured motor vehiclebecause dbodily injury
. . . . arising out of the ownership, maintenarareyse of an underinsured motor vehicle”; and
(3) the Limits of Liability section’s statemetitat the declarations page’s $50,000 limit is “the
most we will pay.” Id. at 365-68. Jaudes’ reliance Banningis unavailing because, for the
reasons detailed beloviranning conflicts with binding precezht by the Missouri Supreme
Court, which this Court must follow.

1. The Declarations Page and the [eition of “Declarations Page”

The Fanningcourt reasoned that the declarations page permitted the insured “to form the
reasonable belief” that the insured had obtaimetkrinsured motorist eerage with a maximum
of $50,000 per person, and that the definition of umdered motor vehicle acted to “nullify” or
“limit” that coverage, creating an ambiguityd. at 366. The Fanningcourt also emphasized that
the declarations page containetb“alert” that the tortfeasor’s liability insurance had to be less
than the amount shown on the declarationgepf@r the coverage to be triggeretd. In so
doing, theFanningcourt suggested that in order toal being ambiguous, Progressive’s policy
would need to state on the declarations ptge “manner in which the[] maximum limits
[reflected on the declarations pageuld be reduced” or “nullified.d.

The Fanningcourt cited no Missouri Supreme Coaginions in support of this position,
and this court has found none. Indeed, as Bs3gre points out in its brief, the Missouri

Supreme Court has recognized thatstntial terms are usually statedalbreviated formon a
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declarations page.”Todd v. Mo. United Sch. Ins. Counc23 S.W.3d 156, 160 (Mo. 2007)
(emphasis added). There is nothing about thedsvased either on Progressive’s declarations
page or in Progressiwedefinition of the term “declarations pa§ehat would lead an ordinary
person of average understandingbiieve that the declaratioqmge in Progressive’s policy
contains anything more than an “abbreviated form” of the policy’s “essential tetchsTo the
contrary, the declarations page itself states in large, bold letters that it Asienifisurance
Coverage Summary’ and further states)Your insurance policy ahany policy endorsements
contain a full explanatioof your coverage.”

In addition, neither the declarations paga the definition of the term “declarations
page” contains any language thabuld lead an ordinary pems of averagainderstanding to
believe that the promised litnof liability of $50,000 per person was a promise of “excess
coverage” over and above any amount paid laylpable third party.In sum, | find nothing
ambiguous or misleading about a policy that oftemderinsured motorist coverage in a certain
amount on its face sheet and then defines “unsier&@d motor vehicle” ais is defined here See
Rodriguez 808 S.W.2d at 381-83ge also Hughe§12 F.3d at 394-96 (relying dtodriguezo
enforce a definition of “underinsured automobileh#ar to the one here, dpite the facthat the
policy stated on the declarations pagattit provided $100,000 in underinsured motorist
coverage).

The Fanning court’'s conclusion that Progresswepolicy is ambiguous because the
declarations page contained “no alert ttiet [underinsured motorist coveragepap coverage
rather tharexcessoverage” appears to be predicatedtanassumption that an ordinary insured

purchasing insurance would reaably expect that a promisaf “underinsured motorist”

® “Declarations Page” is defined ihe policy as “the document showiggur coverages, limits
of liability, covered autos premium, and other policy-related information.”
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coverage on the declarations page includesoaise of coverage that is excess over amounts
paid by the tortfeasor, regardteof the policy’s definitions.See Fanning412 S.W.3d at 366.
Although such an expectationight be a reasonable orfRgpdriguezexpressly prohibits a court
from finding an ambiguity solely by giving effet the insured’s reasonable expectation. 808
S.w.2d at 381-83. In the absenof any misleading or confag language contained in the
policy itself, this court must not “unreasonaluistort the language ad policy or exercise
inventive powers for the purpose of cragtian ambiguity where none exists.Todd 223
S.w.2d at 163.
2. The Insuring Agreement

Although the court ifFanning stated that it was holding that “the Insuring Agreement
and Limit of Liability portions of the policy . . render the defition ambiguous by failing to
include limiting language regarding the coverage,”’Raaningcourt did not analyze any of the
language of the Insuring Agreementexplain how it created ambiguity. TR@nningcourt’'s
conclusory finding that the Insuring Agreemeanders the definition of underinsured motor
vehicle ambiguous is inconsistent witte Missouri Supreme Court’s decisionRodriguezand
with the plain language of Progsave’s policy. Inded, the relevant langga of the Insuring
Agreement irRodrigueawas substantively identical to tkenguage here: it stated, “We will pay
damages which an ‘insured’ is legally entitlexd recover from the owner or operator of an
‘underinsured motor vehicle’ because lfdily injury . . .” 808 S.W.2d at 381.See also
Hughes 712 F.3d 392 (relying omRodriguezand enforcing a definition of “underinsured
automobile” similar to the one reein a policy that statedWe will pay compensatory damages
you are legally entitled to recover from the owner or operator ofuangrinsured automobile

for bodily injury ...."). Inthe absam® of any obvious conflict beten the provisions of the
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Insuring Agreement and the definition of “undetresd motor vehicle,” there is simply no basis
for this Court to defer to theate court of appeals’ decisionkanning.

3. The Limits of Liability Section’s “Most We Will Pay” Language and Setoff
Provision

In Fanning, the court found that the Limits of &bility and setoff provisions of the
Progressive policy at issue created an ambignitpe definition of underinsured motor vehicle
because, under the setoff provision, the insuraulgvnever have to pay up to its policy limfts.
Id. at 367-69.Fanningdoes not control here for two reasomstst, the relevant policy language
in this case is distinguishable from thatHanning The Limits of Liability section ifFanning
began with an unqualified statement that “[t]heitiof liability shown on the declarations page
for Underinsured Motorist Coverage is the mastwill pay . . .”; the setoff provision came later
in the section. In contrast, tpelicy at issue in this case comailanguage both at the beginning
of and throughout the Limits of Liability sectionathsignals to the insudethat the policy limits
might be subject to a reduction:

LIMITS OF LIABILITY

The limit of liability shown on the declarahs page for Underinsured Motorist
Coveragewill be reduced by all sums. .

The limit of liability shown,subject to all applicable reductionsill apply . . .
If your declarations pageshows a split limit:

1. The amount shown for “each person”tie mostwe will pay for all
damages due toodily injury to one person; and . ..

These limits are subject to all applicableductions to the limit of liability set
forth above

(italics added).

’ For purposes of this opinion,etfCourt assumes that the tortfe@s insurance will always pay
some amount if the tortfeasisran “underinsured” (rathénan an uninsured) motorist.

23



Second, to the extent that the policy largpihere cannot kdistinguished fronFanning
Jaudes’ argument andetltourt’'s holding irfFanningare in conflict with the Missouri Supreme
Court’s decision inRodriguez. The relevant policy language Rodriguezwas substantively
identical to the language in the policyRanning. The policy inRodriguezorovided, “[t]he limit
of liability shown in the schedule for this coverag®ur maximum liability . . . This is the most
we will pay . . . However, the limit of liabilitghall be reduced by all ;i paid [on behalf of
the tortfeasor] Id. at 381. TheRodriguezcourt nevertheless enforced the definition of
“underinsured motor vehicle” and expressly rejedtes plaintiffs’ argument that a definition of
underinsured motor vehicle like the one here @dmdt be given effedbecause, if it were, the
promised $100,000 limit of liability would mer be available to the insurettl. at 382-83.

Similarly, in Hughes the Eighth Circuit rejected the insured’s argument that an
ambiguity was created because enforcemera pblicy definition of underinsured automobile
like the one here would mean that thermpised $100,000 limit of liability would never be
available to the insuredsee712 F.3d at 394-95 (citingodriguez 808 S.W.2d 379).

The Missouri Supreme d@irt’s decisions irJones v. Mid-Century Ins. C&87 S.W.3d
687, 692 (Mo. 2009), arlitchie v. Allied Property & Casualty Insurance C807 S.W.3d 132,
139-40 (Mo. 2009), which were cited by tRanningcourt, are easily distinguishable from the
facts of this case. In boflonesandRitchie,it was undisputed that the definition of underinsured
motor vehicle was satisfied and that some levelmaferinsured motor vehicle coverage applied.
Indeed, inJones, the court found that its lbhg was not contrary tRodriguezbecause “there
was no underinsurance iR¢driguet” 287 S.W.3d at 692 n.3. IHughes the Eighth Circuit

further clarified thatJonesdid not affect the holding oRodriguezwhere the issue was the
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enforcement of definition of underinsured motor vehicle ratitban the enforcement of a setoff
provision. Hughes 712 F.3d at 395.

Here, as inRodriguezand Hughes Progressive is not attempting to rely on a setoff
provision; rather, Progressive contends theneoisinderinsured motorist coverage because the
definition of “underinsured motor vehicle” is neatisfied. In sum, | find that the clear and
unambiguous definition of “underinsed motor vehicle” in Progres®’s policy is not satisfied
and that none of the policy provisions cited by Jaudteate ambiguity regarding that definition.
Thus, Plaintiff is not entitled to coverage under the underinsured motorist provisions of the
policy.

V. CONCLUSION

For all of the reasons stated above, Praweshas established that it is entitled to
judgment as a matter of law. The undisputettsfaand controlling Missouri law establish that
Plaintiff is not entitled to covage under Progressive’s policy witkspect to his accident with
Cook, because: (i) Progressive’s policy unayubusly prohibits stackg of underinsured
motorist coverage; (ii) the policy’s definition &dinderinsured motor vehicle” is not ambiguous;
and (iii) Cook’s vehicle does not meet the policgifinition of “underinsured motor vehicle.”
For these same reasons, Jaudes has failed tdigsthiat he is entitled to judgment as a matter
of law on his claim for breach of contract. T@eurt will issue a sepamjudgment consistent
with this Memorandum and Order.

Accordingly,

IT IS HEREBY ORDERED that Defendant’s Motion foBummary Judgment (Doc. 21)

is GRANTED.
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IT IS FURTHER ORDERED that Plaintiff's Motion forSummary Judgment (Doc. 31)
is DENIED.

The Court will issue a separate judgment esiaat with this Memorandum and Order.

/s/Shirley Padmore Mensah
SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated this 28th day of March, 2014.
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