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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

RAYMOND J. COOK )

Petitioner, ))
V. ; Case No. 4:16GV-1083NAB
JAY CASSADY, ;

Respondent. : )

MEMORANDUM AND ORDER

This action is before the CourhdetitionerRaymond J. Cook’$etition for Writ of
Habeas Corpus pursuant to 28 U.S.C. § 2254, [Doc. 1.] Respdiagedassadiiled a response
to the Petition for Wt of Habeas CorpuslDoc. 16] The parties have consedtto the
jurisdiction of the undersignetnited StatesMagistrdae Judgeursuanto 28 U.S.C. $36(c)(1).
[Doc. 19] For the reasons set forth belo@pok’s petition for writ of habeas corpus will be

denied*

! Cook completed his sentence and was releasiibut conditionsin Februaryof 2016.

Nevertheless, this Court has jurisdiction becaGs®k was incarceratedn the challenged
convictionwhenhe filed his petitionSee Spencer v. Kemna, 523 U.S. 1, 48, 118 S. Ct. 978,
983, 140 L. Ed. 2d 43 (1998)in custody” and caser-controversy requirementsiet if

petitioner is incarcerated on challengedwoimon at time of filing) Hanson v. Passer, 13 F.3d
275, 278n.1 (8th Cir. 1994)(court retains jurisdiction even, iéfter filing, petitioner completes
his sentence and is releasédjing Carafas v. LaVallee, 391 U.S. 234, 2389, 88 S.Ct. 1556,

1559-60, 20 L.Ed.2d 554 (1998)
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Background

In an information filed on May 31, 2011 in the Circuit Court of Scotland County
Missouri,Cook was charged with Drivinghile Intoxicatedas a Persistent Offendir violation
of Mo. Rev. Sat § 577.010 Driving without a Valid Licensen violation of Mo. Rev. St 8
302.020 and Consumption of Alcoholic Beverages while Operating a Moving Vehicle upon the
Highwaysin violation of Mo. Rev. St § 577.017. (PetEx. F.) Cook was charged as
persistent offender based anSeptember 17, 2001 plea to Driving while Intoxicated an
October 24, 2005 plea to Involuntary Manslaught¥ehicular— Intoxicated, bothn the Circuit
Court of McDonald County, Missourild,) On February 15, 2012, Cook pled guiltythe DWI
count, the remaining counts were dismisseshd Cookwas sentenced to two yeairs the
Missouri Department of Corrections, to run concurrent witiour-year sentencéor Driving
while Intoxicated as adpgstent Offender imposed on February 8, 2012 in the Circuit Court of
Macon County, Missour{Pet. Ex. GResp’t Ex. A) Cookfiled his Petition for Writ of Habeas
Corpus in this court on May 10, 20IBoc 1.] Respondent filed a response in oppositoil
Cook filed a reply.Docs. 16, 20.]
. Discussion

Cook did not raiséis claimsin a direct appeal guosteonviction motion. Therefore, the
claims in his petition are procedurally default8deet v. Delo, 125 F.3d 1144, 1149 (8th Cir.
1997). Cook has not demonstrated adequatgseio excusehis default Coleman v. Thompson,
501 U.S. 722, 750, 111 S.Ct. 2546, 115 L.Ed.2d 640 (1994ritesa May 15, 2012 letter from
Assistant Public Defender Alexa I. Pearsontlas reason he didot file a post-conviction
motion However,the letter concernthe appeal of hisMacon CountyDWI conviction not the

Scotland County conviction he challendese Moreover,the letter advises hirthat his post



conviction motion is not due until after his appeal is completely over and that he should not fi
his posteonviction motiort'at this time” the letter does not advise him that he should never file
a postconviction motion (Pet. Ex. S.) Everf iCook’s claims were not procedurally defaulted,
they lack merit.

A. I nsufficient Evidence (Grounds 1, 3,5, 6, 7 & 8)

Cook argues that there was insufficient evidence to support his convidtloa police
report of Cook’sarrest states that the arresting officer was gettingwhas he observed Cook’s
truck pull into thegasstation off of US Highway 13§Pet. Ex. C.) Cook got out of the truck
andbegan putting air irone of the tires. According to the repdhe officer approacheldim
becausehe truck appearedoverloaded andmproperly secured The reportreflects that the
officer observednultiple indicia of intoxicationandlearned tht Cook’s license was suspended
Cook was arrested for driving without a valid driver's license and for furthvestigation of
driving while intoxicated. Cook takes issue with muaf the policereport. In addition, he
argues that because Wwas standing on private property and not driving on a public highway at
the time of his arreshe cannot be guilty of theharged offensesFinally, Cook argues that the
statefailed to present sufficient evidence thie predicateconvictionsused to charge him as a
persistent offender

A guilty plea is an admission of all the elements of a formal criminal clergell the
material facts alleged in the chardécCarthy v. United Sates, 394 U.S. 459, 466, 89 S. Ct.
1166, 1171, 22 L. Ed. 2d 418 (1969nited Sates v. Johnson, 888 F.2d 1255, 1256 (8th Cir.
1989). “[W]hen the judgment of conviction upon a guilty plea has become final and the offender
seeks to reopen the proceeding, the inquiry is ordinarily confined to whetherdéeying plea

was both counseled and voluntaridnited Sates v. Broce, 488 U.S. 563, 569, 109 S. Ct. 757,



762, 102 L. Ed. 2d 927 (1989). “If the answer is in the affirmative then the conviction and the
plea, as a general rule, foreclose the collateral attddk.see also Tollett v. Henderson, 411
U.S. 258, 267, 93 S. Ct. 1602, 1608, 36 L. Ed. 2d 235 (19%@hen a criminal defendant has
solemnly admitted in open court that he is in fact guilty of the offense with whichdharged,
he may not thereafter raise independent claims relating to the deprivatiamstfutmnal rights
that occurred prior to the entry of the guilty plea” unless he “attackps]vbluntary and
intelligent character of the guilty plea.”Blackledge v. Perry announced the exception tH§a]
defendant who pleads guilty may seek to set aside a conviction based on prior constitutional
claims which challenge ‘the very power of the State to bring the defendant intdcanswer
the charge against hith Haring v. Prosise, 462 U.S. 306, 320, 103 S. Ct. 2368, 237h 76 L.
Ed. 2d 595 (1983) (quotinBlackiedge v. Perry, 417 U.S. 21, 30, 94 S. Ct. 2098, 2103, 40 L. Ed.
2d 628 (1974)). The Eighth Circuit has “frequently stated the general rule to be “that a valid
guilty plea operates as a waivei all nonjurisdictional defects or errors.'United Sates v.
Vaughan, 13 F.3d 1186, 11888 (8th Cir. 1994) (quotinGamp v. United Sates, 587 F.2d 397,
399 (8th Cir. 1978)).

Cookdoes not challenge the voluntary or intelligaature of his plea and “a guilty plea
entered with assistance of counsel is presumée t@alid.” Hanson v. Passer, 13 F.3d 275, 281
(8th Cir. 1994). Cook’s valid guilty plea bars him fronthallenging the sufficiency of the
evidence against hinunited Sates v. Alvarado-Sanchez, 383 F. Appx 576, 577 (8th Cir. 2010)
In addition, Cook need not have been driving on the highway at the time he was arrested to be
guilty of a DWI. The state may prove its case throwgicumstantial evidencesee State v.
Baker, No. WD 78391, 2016 WL 4366446, at *2 (Mo. Ct. App. Aug. 16, 2@16Gj)rcumstantial

evidence can be used to prove the elements of ‘driving’ and ‘whilen driving is not



personally observed by an eyewitn&ss. The Court finds that Cook’s challeegto the
sufficiency of the evidence should be denied.

B. Defective Information (Grounds4, 7 & 8)

Cook rehearses his challenges to the sufficiency of the evidence as awlentpe
sufficiency of the information. As discussed above, Cook’s valid guiltygdearally bars him
from attacking his conviction on collateral review. A defendant emersa valid guilty plea
canassert that the charging document was insufficient “only to the extent [akgrades the
statetrial court’s jurisdiction.”Weisberg v. Sate of Minn., 29 F.3d 1271, 1280 (8th Cir. 1994).
Cook’s claims are not jurisdictioned natureand areherefore barred.

Cook further argues that thieformation is defective becaubeés predicateonviction for
Involuntary Manslaughters invalid. Cook may not challenge the validity of an expired
conviction usedo enhance the sentence he challetgesunless this is the first and only forum
available forsuchreview. Lackawanna Cty. Dist. Attorney v. Coss, 532 U.S. 394, 40D6, 121 S.
Ct. 1567, 157375, 149 L. Ed. 2d 608 (2001)Cook does not assert that he was prevented from
challenging his Involuntary Manslaughter conviction in a direct appeal ccposiction motion
in that case

Finally, Cook argues thdhe information is defective because his predicate offenses are
too old This argument seems to stem from the fact that the arresting officer identb&dh€ a
“prior offender”in his citation for theDWI. (Pet. Ex. D.) Driving while intoxicated as a prior
offenderis a class A misdemeanand requires that theredicate offensee less than five years
old. See Mo. Rev. Stat. § 577.010 & 577.023. However, the information charGesk as a
persistent offender, a class D felony, and that is the offense to which he pled GaityCourt

finds that Cook’s challenges to the sufficiency of the information should be denied.



C. Illegal Search and Seizureand Arrest (Grounds2 & 8)

The police report of Cook’s arrest states that, when the arresting officeecbplee
driver's door of Cook’s truck t@heckthe truck’s ratingfor safety purposes, he observed an
empty box of beer in the back seat area, an open partial box of beecamtbeof the front seat,
and an open can of beer in the cup holder in the center of the(BashEx. C.) The report
further states that with Cook’s consent, the officer conducted a search afickead found
eight more open cans beer in the backeat area.Cook argues that he never consented to a
search of his truck. He argues that the search of the truck and the seiherbedrtwere illegal.
Cook further argues that the officer did not have a sufficient basis to arrestAsimiscussed
above, Cook’svalid guilty plea generallyparshim from attacking hisconviction oncollateral
review. Thatincludes Fourth Amendment challengeshis arrest andhe search and seizure.
Johnson v. Petrovsky, 626 F.2d 72, 73 (8th Cir. 1980)The Court finds that Cook’s Fourth
Amendment challenge to his arrest and the search and seizure should be denied.

D. Vindictive Prosecution and Use of False Evidence (Grounds 4, 5, 6, & 8)

Cook argue that he was subject to vindictive prosecution because the prosecutor was
aware of his concerns regarding the validity ofgrier conviction for Involuntary Manslaughter
and failed to present sufficient evidence of his predicate offensges@ea andsentencingand
because his predicate offenses were too oA discussedabove, Cookis foreclosed from
challenging thesufficiency of the evidence and the validity of his Involuntary Manslaughter
conviction and while his predicate offenses are too old to charge hinprasr affender, he was
charged as persistent offender In addition, although a claim of prosecutorial vindictiveness is

cognizabledespite an otherwise valid guilty plddaring, 462 U.Sat 32Q Cook has not alleged



sufficient facts to support such a claiSee United Sates v. Beede, 974 F.2d 948, 951 (8th Cir.
1992) (standard for prosecutorial vindictiveness claim).

Finally, Cook argues thdahe arresting officefied in his reportand citations To the
extent Cook assertssaibstantive due proceskim based orthe fabrication of evidence against
him, Cook has not alleged sufficient facts to support such a.ckehite v. Smith, 696 F.3d
740, 75354 (8th Cir. 2012)standard for substantive due process claim based on manufacture of
false evidence).The Court finds that Cook’grosecutorial vindictivenesand substantive due
procesglaims should be denied.

11, Conclusion
Based on the foregoing, the Court finds tkatok’s request for relief pursuant to 28
U.S.C. 82254 should be deniedFurther, becaus€ook has made no showing of denial of a
constitutional right, the Court will not issug certificate of appealabilitySee 28 U.S.C.
8§ 2253(c)(2);Tiedeman v. Benson, 122 F.3d 518, 522 {8 Cir. 1997).
Accordingly,
IT ISHEREBY ORDERED thatthe Petition for Writ of Habeas Corpus pursuant to 28
U.SC. § 2254 iDENIED. [Doc. 1]
IT ISFURTHER ORDERED that a separate judgment will be entered this same date.
IT ISFINALLY ORDERED that, for the reasons stated herein, any motioRdymond
J. Cookfor a Certificate of Appealability will bBBENIED.

Dated this 30th day of September, 2016.

/s/ Nannette A. Baker
NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE




