
 

 UNI TED STATES DI STRI CT COURT 
 EASTERN DISTRI CT OF MISSOURI  
 EASTERN DIVISI ON 
 
 
LAURA BLANKENSHI P, )  

)  
               Plaint iff,  )  

)  
          vs. )  Case No. 4: 13-CV-1087 (CEJ)  

)  
MEDTRONI C, I NC., et  al.,  )  

)  
               Defendants. )  
 
 
 MEMORANDUM AND ORDER 

This mat ter is before the Court  on plaint iff’s mot ion for reconsiderat ion of the 

Court ’s order dism issing Count  I I  of the third amended complaint  or, in the 

alternat ive, for leave to file a fourth amended complaint .   Defendant  has responded 

in opposit ion, and the issues are fully br iefed. 

I . Background 

 Defendants Medtronic, I nc., Medtronic Sofamor Danek USA, I nc., Medtronic 

Vertelink, I nc., Medtronic Sofamor Danek, I nc., and Warsaw Orthopedic, I nc. 

(collect ively “Medtronic” )  are in the business of designing, manufacturing, and selling 

medical devices, including the I nFUSE™ Bone Graft / LT-CAGE™ Lumbar Tapered 

Fusion device ( I nfuse) .  On July 2, 2002, I nfuse was approved by the Food and Drug 

Administ rat ion “ for spinal fusion procedures in skeletally mature pat ients with 

degenerat ive disc disease (DDD)  at  one level from L4-S1 . . . to be im planted via an 

anterior open or an anterior laparoscopic approach.”  [ Doc. # # 57-1, 57-2] .  On 

September 19, 2007, plaint iff underwent  a cervical diskectomy and fusion at  C4-5, 

C5-6 and C6-7, with inst rumentat ion and placement  of the I nfuse bone graft  at  each 
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level.   The use of I nfuse in this surgery is considered to be “off- label”  because the 

FDA has not  approved I nfuse for cervical placement .  Plaint iff contends that  she is 

permanent ly and totally disabled as a result  of the off- label use of the device. 

 On September 13, 2012, plaint iff f iled this act ion in the United States Dist r ict  

Court  for the Cent ral Dist r ict  of California.  On March 1, 2013, defendants moved to 

t ransfer the case to the Eastern Dist r ict  of Missouri pursuant  to 28 U.S.C. § 1404(a) .  

Before the case was removed, a case management  order was entered on March 11, 

2013 in the Cent ral Dist r ict  of California.   

 Also on March 11 plaint iff f iled a second amended complaint  assert ing claims of 

manufactur ing defect ;  failure to warn;  design defect ;  negligence;  st r ict  liability;  

fraud;  negligence per se;  intent ional m isrepresentat ion;  and violat ion of California’s 

unfair compet it ion law.  Medtronic moved to dism iss all of the claims.  On June 10, 

2013, the case was t ransferred to this dist r ict .  On March 25, 2014, the Court  issued 

an order grant ing defendants’ mot ion to dism iss.  Blankenship v. Medtronic, I nc., 

Case No. 4: 13-CV-1087 (CEJ) , 2014 WL 1226491 (E.D. Mo. Mar. 25, 2014) .  

However, the order also granted plaint iff leave to amend her fraud and intent ional 

m isrepresentat ion claims.  I d. at  * 9-11.   

 On Apr il 8, 2014, plaint iff f iled a third amended complaint  alleging fraud and 

intent ional m isrepresentat ion (Count  I )  and violat ions of the Missouri Merchandising 

Pract ices Act  (MMPA) , Mo. Stat . §§ 407.010, et  seq. (Count  I I ) .  [ Doc. # 97] .  

Defendants moved to dism iss this complaint , arguing that  plaint iff had again failed to 

sat isfy Rule 9(b) ’s part icular ity requirement .  On August  4, 2014, the Court  denied 

the mot ion as to Count  I  but  dism issed Count  I I  because plaint iff had not  requested 

leave to assert  the new claim  based on the MMPA and had not  shown good cause.  I n 



 

the instant  mot ion, plaint iff requests the Court  to reconsider the dism issal of the 

MMPA claim  and allow it  to f ile a fourth amended complaint  reinstat ing that  claim . 

I I . Discussion 

 I n the instant  mot ion, plaint iff argues that  the Court ’s order dism issing the 

MMPA claim  was based solely on the expirat ion of the deadline to amend pleadings in 

the original case management  order entered by the United States Dist r ict  Court  for 

the Cent ral Dist r ict  of California.  Plaint iff asserts that  the scheduling order issued by 

the t ransferor court  does not  apply to the t ransferee court .  She cites to Rule 60(a)  of 

the Federal Rules of Civil Procedure, which perm its a court  to “correct  a . . . m istake 

arising from oversight  or om ission whenever one is found in a judgment , order, or  

other part  of the record.”   Plaint iff also relies upon Rule 15(a) , which allows a party to 

amend its pleadings before t r ial once as a m at ter of course within a prescribed amount  

of t ime, and subsequent ly with the opposing party’s writ ten consent  or the court ’s 

leave. 

 Plaint iff is incorrect  to argue that  she st ill has the r ight  to amend under Rule 

15(a) .  I n the Eighth Circuit , after a complaint  is dism issed, the r ight  to amend under 

Rule 15(a)  term inates.  Dorn v. State Bank of Stella, 767 F.2d 442, 443 (8th Cir. 

1985) .  A dist r ict  court , in its discret ion, may st ill grant  leave to amend after it  

dism isses a complaint , but  “unexcused delay by the plaint iff in seeking to amend is 

sufficient  to just ify the court ’s denial.”   I n re Nat ionsMart  Corp. Sec. Lit ig., 130 F.3d 

309, 322-23 (8th Cir . 1997) .  The Court  dism issed plaint iff’s second complaint  in its 

ent irety on March 25, 2014.  I n that  order, plaint iff was granted leave to amend, if 

possible, her fraud-based claims in at tempt  to sat isfy Rule 9(b) ’s part icular it y 

requirement .  Plaint iff was not  granted leave to assert  any new claims in the 



 

amended complaint .   Blankenship v. Medtronic, I nc., Case No. 4: 13-CV-1087 (CEJ) , 

2014 WL 3818485 (E.D. Mo. Aug. 4, 2014)  ( “The order was not  intended as an open 

invitat ion for plaint iff to raise an addit ional claim .” ) .  The Court , in its discret ion, may 

now refuse to allow further amendment  of the pleadings when “no valid reason is 

shown for the failure to present  the new theory at  an earlier t im e.”   Humphreys v. 

Roche Biomedical Labs, I nc., 990 F.2d 1078, 1082 (8th Cir . 1993)  (quot ing Lit t lefield 

v. City of Afton, 785 F.2d 596, 610 (8th Cir.  1986) ) .  

 Since the init ial complaint  f iled on September 13, 2012, plaint iff has asserted 

claims of fraud and intent ional m isrepresentat ion, the under ly ing facts of which she 

contends provide a basis for her MMPA claim .  Addit ionally, she is a resident  of 

Missouri and the surgery giv ing r ise to her injur ies occurred in Missouri.  Plaint iff 

therefore could have asserted the MMPA claim  as ear ly as two years prior  in these 

proceedings.  See, e.g., I n re Sony Gaming Networks and Customer Data Sec. 

Breach Lit ig., 996 F. Supp. 2d 942, 999-1000 (S.D. Cal. 2014)  (demonst rat ing that  

California courts entertain MMPA claims brought  by Missouri residents or  involving 

t ransact ions taking place in Missour i) .  

 Furthermore, plaint iff knew the case was being t ransferred to this Court  on 

June 7, 2013.  She did not  at tempt  to add the MMPA claim , however, unt il she filed 

her third amended complaint  on Apr il 8, 2014 in response to the order of dism issal.  

Plaint iff had near ly ten months between the date the case was t ransferred and the 

date on which most  of her claims were dism issed to assert  this statutory claim .  The 

Court ’s order grant ing plaint iff leave to re-plead her fraud-based claims with 

part icular ity was a lim ited grant .  Blankenship, 2014 WL 1226491 at  * 10 (stat ing 



 

that  “ [ p] laint iff is granted leave to amend, if possible, these fraud-based claims” )  

(emphasis added) .   

 At  this stage in the lit igat ion, the complaint  has been amended three t imes and 

mult iple mot ions to dism iss have been filed and ruled.  Regardless of whether or not  

the proposed amendment  is fut ile, plaint iff has not  proffered an adequate explanat ion 

as to why the claim  could not  have been made earlier.   The Court  thus will not  allow 

the plaint iff to add a new claim  at  this stage in the proceedings.  See Moses.com 

Sec., I nc. v. Comprehensive Software Sys., I nc.,  406 F.3d 1052, 1065-66 (8th Cir .  

2005)  (holding the dist r ict  court  was just if ied in denying leave to amend when the 

court  had already twice granted leave to amend and “numerous mot ions to dism iss 

had already been br iefed and ruled, and discovery in the mat ter was now well 

underway” ) .   

 Because the Court  concludes that  plaint iff did not  have the r ight  to assert  the 

MMPA claim  in the third amended complaint , it  is unnecessary to address plaint iff’s 

argument  regarding the applicat ion of the t ransferor court ’s case management  order. 

 Accordingly,  

I T I S HEREBY ORDERED  that  plaint iff’s m ot ion for reconsiderat ion or, in the 

alternat ive, for leave to amend [ Doc. # 117]  is denied.    

  

 
  
CAROL E. JACKSON 
UNI TED STATES DI STRI CT JUDGE 

 
 
 
Dated this 29th day of October, 2014. 


