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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

FRED HARBISON, )
Plaintiff, ) )
VS. ) ) No. 4:13-CV-1138 SPM
RICH GULLET AND SONS, INC., edl, ))
Defendants. : )

MEMORANDUM AND ORDER

This matter is before the Court on the Court’s own request for briefing on the question of
subject matter jurisdiction. In response to the request, Plaintiff Fred Harbison (“Plaintiff”) filed a
motion to dismiss Plaintiff's claim againBefendant McDonough-Whitlow (“McDonough”); to
dismiss and/or sever Defendant Rich Gullet & Sdoms.’s (“Rich Gullet’s”) cross-claim against
McDonough; and to dismiss and/or severDdaough’s third-party claims against McCann
Concrete Products, Inc. (“McCann”), McGrathdaAssociates (“McGrath”), and Ameren UE
(“Ameren”). (Doc. 93). For the reasons stated WwelBlaintiff’s motion will be granted in part
and denied in part.

l. PROCEDURAL HISTORY

On June 14, 2013, Plaintiff, a citizen of the State of lllinois, filed a complaint in this
Court against Rich Gullet, a citizen of theatgt of Missouri, alleging that Rich Gullet’s
negligence during the unloading afpiece of concrete vault caused Plaintiff injury when the
piece of concrete vault fell on Plaintgftruck. In his First Amended ComplaiRtaintiff added a

claim against McDonough, a citizen of lllinois, alleging that McDonough’s negligent design of
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engineering drawings and instructions haldo caused Plainti§ injuries. (Doc. 22J. Rich
Gullet and McDonough subsequentibed cross-claims against om@other for contribution and
indemnity. (Docs. 25, 35). McDonough also filed third-party claims sgetontribution and/or
indemnity against McCann (a citizen of lllingidylcGrath (a citizen of Missouri), and Ameren
UE (a citizen of Missouri). (Doc. 35). Thefea, Plaintiff filed a Second Amended Complaint
adding direct claims against McGrath. (Doc. $4).

At no time during the filing or answering tifese amended complaints, cross-claims, and
third-party claims did the parties or the Courtli@ss the possible impact of the addition of these
parties (in particular, the addition of McDonough as a defendant not diverse to Plaintiff) on the
Court’s subject matter jurisdiction. At a Rulé conference on September 24, 2014, the Court
raised the issue and requested briefing on thetignesf the Court’s subject matter jurisdiction.
Rich Gullet and McDonough filed memoranda witile Court, and Plaitit filed the instant
motion to dismiss its claims against McDonough.

I. DiscussioN

A. This Court’'s Subject Matter Jurisdiction and Plaintiff's Claims Against
McDonough

“Federal courts are not courts of gengualsdiction and have only the power that is
authorized by Article 1l of the Constitutioand the statutes enacted by Congress pursuant
thereto.” Marine Equip. Mgm'’t Co. v. United State$ F.3d 643, 646 (8th Cir. 1993) (citing
Bender v. Williamsport Area Sch. Djs#75 U.S. 534, 541 (1986)). “Jurisdiction may not be

conferred by consent and lack of jurisdiction of the subject matter cannot be waived by the

! Plaintiff represents in his brief that the Eifsnended Complaint was filed “by leave of court.”
(Doc. 93, at 2). However, Pldifi never filed any motion seekg leave to amend his complaint
or add additional parties; he simply filecsltamended complaint. The Second Amended Case
Management Order that was in effect at theetstated, “All motions for joinder of additional
parties or amendment of pleadings shall elfno later than MarcB1, 2014.” (Doc. 21).

2 Again, Plaintiff did not seek leave beédfiling his Second Amended Complaint.
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parties or ignoredby the court.”"Pac. Nat'l Ins. Co. v. Transp. Ins. C@41 F.2d 514, 516 (8th
Cir. 1965). Thus, a federal court must assurelfithat the threshold requirement of subject
matter jurisdiction has been met in every c&8sadley v. American Postal Workers Union, AFL-
ClO, 962 F.2d 800, 802 n.3 (8th Cir. 1992).

The only asserted basis for federal subject matter jurisdiction in this case is the diversity
jurisdiction statute, 28 U.S.C. 8332(a), which provides that “[t]hdistrict courts shall have
original jurisdiction of all civil actions wherfe matter in controversy exceeds the sum or value
of $75,000, exclusive of intests and costs, and is between—(1) citizens of different states . . .”
Section 1332(a) applies only when “the citigeip of each plaintiff is different from the
citizenship of each defendanRyan v. Schneider Nat'l Carriers, In263 F.3d 816, 819 (8th
Cir. 2001) (citingCaterpillar Inc. v. Lewis519 U.S. 61, 68 (1996)).

Here, the requirements of the diversity statute were satisfied when the original complaint
was filed, because Plaintiff and Rich Gullet aigzens of different sttes and because the
complaint indicated that the amount in conersy exceeded $75,000. Asgeneral rule, a
federal court’s jurisdiction attaches when action is filed, and subsequent developments
ordinarily will not divest the court of jurisdictiofsee Freeport-McMoRan, Inc. v. K N Energy,
Inc., 498 U.S. 426, 428 (1991). However, the Supremérithas explained that “when a plaintiff
files a complaint in federal cauand then voluntarily amendsetttomplaint, cous look to the
amended complaint to determine jurisdictioR6ckwell Int’l. Corp v. United State§49 U.S.

457, 473-74 (2007).

As Plaintiff, Rich Gullet, and McDonoughl aicknowledge, Plaintiff's amendment of his

complaint to include a claim against McDonough as&d diversity and thudivested the Court

of subject matter jurisdiction in this caseeOwen Equip. & Erection Co. v. Kroge437 U.S.



365, 374-75 (1978) (holding that when the pldirdmended its complaint to add a non-diverse
defendant, “complete diversity was destroyed jusswaely as if [the plaintiff] had sued [the
non-diverse defendant] in the first instanc&3tate of Alvarez v. Donaldson C313 F .3d 993,
994-95 (7th Cir. 2000) (holding th#te plaintiffs amendment of complaint to add non-diverse
defendants destroyed weirsity jurisdiction); American Fiber & Finishing, Inc. v. Tyco
Healthcare Group, LP.362 F.3d 136, 141-42 (1st Cir. 2004) (sanMartinez v. Duke Energy
Corp.,130 F. App’x. 629, 635 (4th Cir. 2005) (same).

In the instant motion to dismiss, Plaintiffaggs that he mistakenly believed that his
joinder of McDonough would not destroy subjecttt@ajurisdiction, and he asks the Court to
dismiss his claim against McDonough in order to @nes this court’s subgt matter jurisdiction.
Similarly, Defendant Rich Gulletuggests that the Court deny Rtdf's motions for leave to
amend his complaint to add McDonough as a deferidéméreby rendering the original
complaint in effect and preserving this Coaisubject matter jusdiction. McDonough requests
that the case be dismissed due to the lacKiwdrsity jurisdictionbut does not address the
possibility that Plaintiff may dismas his direct claims against McDonough.

It is well established that a jurisdictiondéfect may be cured by dismissal of a party
whose presence destroys diversity jurisdiction, mhedithat the party being dismissed is not an
indispensable party under Rule Bee Newman-Green, Inc. v. Alfonzo-Larrat80 U.S. 826,
832 (1989) (“It is well settled #t Rule 21 invests district cdarwith authority to allow a
dispensable nondiverse party to be dropped at any timen aefter judgment has been
rendered.”);Buckley v. Control Data Corp923 F.2d 96, 97-98 (8th Cir. 1991) (noting that a
court of appeals may grant a motion to dissna dispensable party whose presence spoils

diversity jurisdiction but refsing to dismiss a claim against an indispensable paison v.

3 As discussed above, however, no such motions were ever filed.
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Welsh Equip., In¢.518 F. Supp. 2d 1080, 1085-86 (D.nvi 2007) (dismissing claims brought

in an amended complaint against nondiverseiggrtnoting that as jot tortfeasors, the
nondiverse defendants were pessive and not indispensablerfies). Dismissal of nondiverse
parties is typically accomplished through Rule 21, which provides that “[p]arties may be dropped
or added by order of the court on motion of any party or of its own initiative at any stage of the
action on such terms as are just.” Fed. R.. &. 21. Alternatively, the Eighth Circuit has
recognized that “when a trial ed grants a plaintiff leave tamend the complaint by naming
additional defendants, and the plaintiff fails itdorm the court that one or more of those
defendants will destroy diversity, the trialutb may reconsider its earlier decisioBailey v.

Bayer CropScience L.P563 F.3d 302, 307 (8th Cir. 2009).

To determine whether a party is indispensable, the court must first determine whether the
party is one who is “iguired to be joined if feasible” der Rule 19(a); this is sometimes
referred to as the questionwhether the party is “necessar§éed. at 308. Rule 19(a) requires
a party to be joined if feasibfd: (A) in that person’s absencé&je court cannot accord complete
relief among existing parties; or (B) that perst&ims an interest relating to the subject of the
action and is so situated that disposing @& #ttion in the person’s absence may: (i) as a
practical matter impair or impedée person’s ability to protect the interest; or (ii) leave an
existing party subject to a substantial riskrafurring double, multiple, or otherwise inconsistent
obligations because of the interest.” Fed. R. Civi%¥a). If the party is required to be joined if
feasible but cannot be joined, tBeurt then turns to Re1 19(b) to determine whether the party is
indispensable, which requires an assessmefivbéther, in equity and good conscience, the
action should proceed among the existing paieshould be dismissed.” Rule 19(b¢e also

Bailey, 563 F.3d at 308. To make this determinatioa,dburt considers factthat include “(1)



the extent to which a judgment rendered & person’s absence migheprdice that person or
the existing parties; (2) the extent to whicaty rejudice could be lessed or avoided by: (A)
protective provisions in the judgment; (8)aping the relief; or (Qther measures; (3) whether
a judgment rendered in the person’s absence would be adequate; ametf@gr the plaintiff
would have an adequate remedy if #otion were dismissed for nonjoinder.”

Here, none of the parties argue that MoDugh is a “necessary” party who must be
joined if feasible under Rule 1#&) nor does the Court so find.i$t well established that, as a
general rule, “it is not necessary for all jointtteasors to be named dsfendants in a single
lawsuit.” Bailey, 563 F.3d at 308L.ustgraaf v. Behrens619 F.3d 867, 885 (8th Cir. 2010)
(same). No party suggests that the dismisgdPlaintiff’'s claimsagainst McDonough would
preclude the court from according complete reliefuld impede any party’s ability to protect its
interests, or would expose any party to a asknultiple or inconsistent judgments.

Moreover, even if McDonough were a “necesSaarty, the Court find that it is not an
indispensable party under Rule 19(b) whose amsas a defendant would warrant dismissal of
the case. No party has asserted that it will sw#fey prejudice from the dismissal of Plaintiff's
direct claims against McDonough. Notably, ascdssed below, the parties in this catieer
than Plaintiff may still assert third-party claims agst McDonough. It aggars that the only
party who might possibly be prejudid as a result of the dismiksé Plaintiff’'s claims against
McDonough is Plaintiff himself, wihmay be unable to recoveofn McDonough directly in this
action if Plaintiff's claims against McDonougheadismissed. However, as the party requesting
the dismissal of the claim, Plaintiff apparentiglieves that the possébprejudice to him does

not outweigh his desire to remain in federal court.



Under these circumstances, the Court fithdg McDonough is a dispensable party, and it
will grant Plaintiff's motion to dismiss itslaims against McDonough from its Amended
Complaints, thereby restoring this Coustisbject matter jurisdiction over the action.

B. Defendant Rich Gullet’s Claim Against McDonough

Rich Gullet requests that if the Coursatisses Plaintiff's claim against McDonough,
Rich Gullet’'s current “cross-claim” against Mobough be considered instead to be a third-party
claim. Plaintiff opposes this request and movestti@aCourt dismiss and/gever this claim.

Under Rule 14(a)(1), “[a] defending party ynaas a third-partyplaintiff, serve a
summons and complaint on a nonparty who is or malyabe to it for allor part of the claim
against it.” Defendant Rich Gullet’'s claimagst McDonough is for contribution and asserts
that McDonough “is or may be h#& to [Defendant Rich Gullet] for all or part of a claim
asserted by Plaintiff against [Defendant RicHl&}l. . .” Thus, Defendant Rich Gullet’s claim
against McDonough could have bdeought as third-party compldionder the Federal Rules of
Civil Procedure, and the Court will treat this claim as a third-party claim rather than a cross-

claim.

* The Court could reach the same result by rédenisg the question afhether Plaintiff should
ever have been permitted to file itsrdki Amended Complaint adding McDonough as a
defendant.See Bailey 563 F.3d at 307 (holding that wheréét district cour granted [the
plaintiff's] motion to amend higomplaint and permitted [the phdiff] to name two additional
defendants without the court reatig such joinder destroyed the court’s diversity jurisdiction,”
the court “had discretionary authority to reconsider and reverse its previous joinder decision”).
However in light of all of the gladings that have been filed @nPlaintiff's original Complaint,
the Court finds that it would be more efficiaanid less confusing to simply dismiss Plaintiff's
claims against McDonough. This has the substantsaliye effect as denying Plaintiff leave to
amend his complaint to add a claim againsDidicough while granting Plaintiff leave to amend
his complaint to add a claim against McGratid &0 add the various loér factual allegations
contained in the Second Amended Complaint.



The Court must also determine whether @murt has subject matter jurisdiction over
Rich Gullet's third-party claim againsmMcDonough. That question is governed by the
supplemental jurisdiction provisions of 28 UCS§ 1367, which providen relevant part:

(a) Except as provided in subsectiofty and (c) or as expressly provided

otherwise by Federal statute, in any cadition of which the dirict courts have

original jurisdiction, the ditrict courts shall haveupplemental jurisdiction over

all other claims that are so related taiis in the action within such original

jurisdiction that they fornpart of the same case controversy under Article IlI

of the United States Constitution. Sustpplemental jurisdiction shall include

claims that involve the joinder amtervention of additional parties.

(b) In any civil action of which the distt courts have aginal jurisdiction

founded solely on section 1332 of this titte district courts shall not have

supplemental jurisdiction under subsecti@) over claims by plaintiffs against

persons made parties undule 14 . . . when exercigj supplemental jurisdiction

over such claims would be inconsistevith the jurisdictional requirements of

section 1332.

It is undisputed that Rich Gullet’s third#yaclaim against McDonough forms part of the
same case or controversy as Plaintiff's origiclaim against Rich Gullet. Thus, this Court has
supplemental jurisdiction over the claim unléiss exception of § 1367(lgpplies. The Court
finds that it does not. First, Rich Gullehca McDonough are citizens dfifferent states, so
exercising jurisdiction over this claim would ndite inconsistent with the jurisdictional
requirements of section 1332. Second, regardiifsshe citizenship of Rich Gullet and
McDonough, 8 1367(b) applies by iterms only to “claims by platiffs,” and courts have
repeatedly held that it does notpapto claims made by defendan8ee Ubben v. Saunder
Woodworking Cq.No. C05-3043-PAZ, 2006 WL 1285104, at *2 (N.D. lowa May 10, 2006)
(holding that the defendant’s thiparty claim against a party nowdrse to the original plaintiff

did not destroy diversity jurisdiction; notinthat “section 1367(b) idesigned to prevent

plaintiffs from asserting claims theytherwise would not be able twring for want of subject



matter jurisdiction”);State Nat'l Ins.Co. v. Yate391 F.3d 577, 580 (5th iIC2004) (holding that
the court had jurisdiction overdefendant’s claims against a thiparty defendant not diverse to
the original defendant; stating,plaintiff in § 1367(b) refers tahe original plaintiff in the
action—not to a defendant that happ also to be a counter-plaffiticross-plaintiff, or third-
party-plaintiff”); Grimes v. Mazda N. Am. Operatiorgb5 F.3d 566, 572 (6th Cir. 2004) (“The
supplemental jurisdiction provisio28 U.S.C. 8§ 1367(b), statesngressional intent to prevent
original plaintiffs—but not defendants or thipdrties—from circumventing the requirements of
diversity.”). Thus, theCourt concludes that it has suppkamal jurisdiction over Rich Gullet’s
third-party claims against McDonough.

Next, the Court must address Plaintiff's tmva to dismiss and/or sever Defendant’s
third-party claim against McDonough. Under Rulealq), “Any party may move to strike [a]
third party claim, to sever it, or to try its@ately.” The Advisory Committee Notes to the 1963
Amendment state, “the court has the discretiosttike the third-partyclaim if it is obviously
unmeritorious and can only delay mrejudice the dispositn of the plaintiff's claim, or to sever
the third-party claim or accord it separate ftifi@onfusion or prejudice would otherwise result.”

Plaintiff provides no authosit or argument in support of his motion to dismiss Rich
Gullet’s third-party claim aginst McDonough, and the third#ba claim is not “obviously
unmeritorious,” so the motion to dismiss will be denied.

Plaintiff argues that the thirgarty claim should be severeddaleft to a separate trial
because it “complicates the present litigatiard grejudices plaintiff.” He claims that the
prejudice “includes: detraction fropiaintiff's theory of liability, multiplicity of claims, multiple
instruction submissions, antbnfounding evidence.{Doc. 100, at 3). Plaintiff provides no

additional argument and cites no cases in wldchourt granted a motion to sever. In its



opposition, Rich Gullet argues thagRitiff has failed to show amgal prejudice from trying the
claims together and contends that trying thentdaseparately would result in a greater likelihood
of jury confusion and an unnecessary expenditure ofipidiesources.

The Court agrees with Rich Gullet. Pldfif's claims against Rich Gullet and Rich
Gullet’s claims against McDonough both arise ofithe same occurrence: the lifting of the
concrete vault and the dropping thie vault on Plaintiff's truck. Tén jury will be in the best
position to evaluate the possible of the varioudigs involved if it hears all of the relevant
evidence. Moreover, the Court sees no reasardaire the expenditure of judicial resources
necessary to have two separptges evaluate these claims. Although the Court acknowledges
that the inclusion of an additional claim wd “complicate” the present litigation, that is
something that would be true of almost anyddparty claim and is not a sufficient reason to
grant a motion to sever.

For the above reasons, Plaintiff’'s motion tendiss or sever Rich Gullet’s claims against
McDonough will be denied.

C. McDonough'’s Claims Against Déendants McCann, McGrath, and Ameren

McDonough has filed third-party claimsagst McCann, McGrath, and Ameren. As a
preliminary matter, the Court finds that it hegoplemental jurisdictionver these claims under
28 U.S.C. § 1367. These claims for contribution andidemnity clearly form part of the same
case or controversy as Plaintiff's claim againgthRGullet. Plaintiff argues that no jurisdiction
exists over McDonough’s claim against ®nn because McDonough and McCann are both
citizens of lllinois. Howeveras discussed above, the excaptio supplemental jurisdiction
described in § 1367(b) for claims that do ndtsfa the requirements of § 1332 applies only to

claims brought by “plaintiffs,” and not to ctas brought by other parties such as McDonough.
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See State Nat'l Ins. Co. v. Yat@1 F.3d 577, 580 (5th Cir. 2004) (holding that the court had
supplemental jurisdiction over a defendant’s mkiagainst a third-party defendant where the
defendant and third-party defendantreveitizens of the same stat§rimes v. Mazda N. Am.
Operations 355 F.3d 566 (6th Cir. 2004). Thus, the Gaull deny Plaintiff's motion to dismiss
McDonough’s claim against McCann on this ground.

Plaintiff also asks the Court to dismiskDonough’s third-partyclaim against McCann
because the Missouri Workmen’s Compensatiow keleases defendant McCann from liability.
However, Plaintiff has not fully briefed this argent (it is mentioned only in two sentences of
Plaintiff's brief) and neitheMcDonough nor McCann have hacetbpportunity to address it.
The Court will deny the motion tdismiss the claim against Mc@aon this ground at this time.
Presumably, if McCann believabat the claimsagainst it are barred under Missouri law,
McCann will move to dismiss those claims.

Finally, Plaintiff requests that the Court setteese third-party clens on the ground that
they complicate the present litigait and prejudice Plaintiff. However, as with Plaintiff’'s motion
to sever Rich Gullet’s third-party claim, Plaintiff offers the Court no explanation of how it would
be prejudiced by the inclusion of these claimshiis action and offers the Court no persuasive
reason to exercise its discretion to sever the claims. As with Rich Gullet’s third-party claim, the
Court finds that the interests ofarity for the jury and judicial economy favor including all of
these claims in a single action.

Accordingly,

IT IS HEREBY ORDERED that Plaintiff's motion to dimiss Plaintiff's claim against
Defendant McDonough-Whitlow, P.C., dismiss and/or sever Defendant Rich Gullet and Sons,

Inc.’s cross-claim against McDonough-Whitlow, P.C., and dismiss and/or sever McDonough-
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Whitlow, P.C.’s third-party claims againdficCann Concrete Products, Inc., McGrath and
Associates, and Ameren UE (Doc. 93JGRANTED IN PART and DENIED IN PART. The
motion to dismiss Plaintiffs claim agat Defendant McDonough-Whitlow, P.C. is
GRANTED; the motion to dismiss and/or sever Defant Rich Gullet and Sons, Inc.’s cross
claim against McDonough IBENIED; and the motion to dismiss and/or sever McDonough’s
third party claims against McCann ConcrdReoducts, Inc., McGrath and Associates, and
Ameren UE iDENIED.

IT IS FURTHER ORDERED that Plaintiff's claim against Defendant McDonough-
Whitlow, P.C., iSDISMISSED.

IT IS FURTHER ORDERED that Rich Gullet and Sons,drs request that its cross-

claim against McDonough-Whitlow be treatesla third-party claim (Doc. 87) GRANTED.

Dated: October 29, 2014.

/s/ Shirley Padmore Mensah
SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE
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