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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

FRED HARBISON, )
Plaintiff, ))
VS. ) ) No. 4:13-CV-1138-SPM
RICH GULLET AND SONS, INC., edl, ))
Defendants. : )

MEMORANDUM AND ORDER

This case is before the Court on two ran# filed by Defendant/Counterclaim Defendant
McDonough-Whitlow, P.C. (“McDonough”) requedfinthat the Court dismiss indemnity
counterclaims and cross-claims agaidMtDonough brought by Defendant/Counterclaimant
McGrath & Associates, Inc. McGrath”) and Defenda Rich Gullet and Sons, Inc. (“Rich
Gullet”). (Docs. 124, 125). The parties have @nted to the jurisdiction of the undersigned
United States Magistrate Judge purduar?28 U.S.C. § 636(c)(1). (Doc. 9).

. BACKGROUND *

On October 20, 2011, Plaintiff Fred HarbisoRIgintiff’) was delivering a heavy piece
of concrete vault for a construati project at a job sitehen the concrete ult section fell on his
truck during the unloading process, causing himrnjelaintiff asserteatlaims of negligence
against Rich Gullet, the corapy responsible for unloading the concrete vault section, and
McDonough, the company that produced engineeatmagvings and instructions for use in lifting
the vault.

Rich Gullet then brought cross-claimr indemnity and contribution against

McDonough (Doc. 25), which Rich @et later amended. (Doc. 115McDonough brought a

! The Court relates only the backgrodadts most relevant to this motion.
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third-party complaint for contribution against Mrath, the general conttar that contracted
with the owner of the job site to provide lal@rd equipment for the construction project. (Doc.
35, 109). McGrath then brought a counterclafor contribution and indemnity against
McDonough. (Doc. 119).

In the instant motions, McDonough seeksdiesmiss (1) McGrath’s counterclaim for
indemnity and (2) Rich Gullet’cross-claims for indemnity.

Il DISCUSSION

A. Legal Standard for Motion to Dismiss

When ruling on a motion to dismiss under FebBuwle of Civil Pracedure 12(b)(6), the
Court must accept as true alltbe factual allegationism the complaint, though it need not accept
the legal conclusionsAshcroft v. Igbal, 556 U.S. 662, 678 (2009). Tsurvive a motion to
dismiss, a complaint “must contain sufficient fattuatter, accepted as true, to ‘state a claim to
relief that is plausible on its face.fgjbal, 556 U.S. at 678 (quotingell Atl. Corp. v. Twombly,
550 U.S. 544, 570 (2007)). A claim satisfies the gilaility standard “wha the plaintiff pleads
factual content that allows the court to draw itasonable inference that the defendant is liable
for the misconduct allegedldl. The complaint must contain “more than labels and conclusions,”
and “a formulaic recitation of the elemsgrof the cause of action will not dolfwvombly, 550

U.S. at 555.

2 Although Rich Gullet's pleading against McDonough isestyds a cross-claim, due to a realignment of the parties
after Rich Gullet's cross-claim was filed, Rich Gullet'sgding is technically a Third Party Complaint. However,
for the sake of simplicity, this order reféosRich Gullet's pleading as a cross-claim.
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B. McGrath’s Indemnity Counterclaim

McGrath alleges a single “Claim for Coibution” against M®onough. McGrath alleges
that McDonough was negligent in various way$ioviding engineering seces regarding the
construction project, and that McDonough is or rbayliable to McGratHor all or part of a
claim asserted against McGrath. However, omagraph of the counterclaim contains a mention
of “indemnity”: McGrath states, “McGrath denies that it was negligent, and denies any liability
to Plaintiff, but if any verdict or judgment entered against McGrath, then McGrath pleads in
the alternative that in the event judgrhés entered against it, it may obtamdemnity and
contribution from McDonough-Whitlow to the exteit$ negligence, liability and fault caused
Plaintiff to sustain any such injury ormages.” (Doc. 119, at § 19) (emphasis added).

McDonough argues that McGrath has failed tiese claim for “indemnity,” noting that
McGrath has failed to allege awy the elements of equitabledemnity and simply improperly
comingles a claim for “indemnity” with its claimf@ontribution. In its response, McGrath states
that its claim is one for contribution rather thademnity, that any use of the word “indemnity”
to characterize its claim may be stricken, and thyaest for relief should beead as a request for
contribution rather than indemnity. (Doc. 134, T 4).

Because the parties agree that McBBrtcounterclaim against McDonough is for
contribution only, and not for indemnity, theo@t will strike theword “indemnity” from
Paragraph 19 of Document 11%e Fed. R. Civ. P. 12(f) (“Theourt may strike from a pleading
an insufficient defense or any redundant, immaterial, impertinent, or scandalous matter . . . on its
own.”). McDonough’s motion to dismiss or for a raadefinite statememegarding McGrath’s

counterclaim will therefore be denied as moot.



C. Rich Gullet’s Indemnity Cross-Claims

In its Amended Cross-Claims, Rich Gulleges two counts against McDonough that
relate to indemnity. (Doc. 115). Ti@ourt will addresgach in turn.

1. Countl

In Count | (“Contribution”), Rich Gullet alleges thaMcDonough was negligent in
providing engineering seices regarding the construction projacad is or may be liable to Rich
Gullet for all or part of a claim asserted awiRich Gullet. Much like McGrath’s counterclaim
for contribution, Count | of RiclGullet's Amended Cross-Claintontains a single mention of
“indemnity”: a paragraph statingDefendant Rich Gullet and Sonsic., denies it was negligent
in any way and denies any and all liability to ptéfnbut to the extent this Court finds fault and
enters Judgment against Defendant Rich Gued Sons, Inc. and in favor of Plaintiff,
Defendant Rich Gullet and Sons, Inc., pleadshm alternative that in the event judgment is
entered against it and in favof Plaintiff, that it may obtainndemnity and contribution from
Defendant McDonough-Whitlow, P.C. to the extent its negligence, liability and fault caused
Plaintiff to sustain any such injury damages.” (Doc. 115, 1 7) (emphasis added).

McDonough argues that Rich Gull&ails to state a claim for equitable indemnity in
Count | because Rich Gullet fails to allege anyhef elements of such a claim. In its response,
Rich Gullet states that in Count I, it seekad&mnity” only to the extent of the contribution
allowable pursuant to Mo. Rev. Stat. § 537.060. lest#tat the term “indemnity” in Count | is
inconsequential but notes that to the ext®lDonough finds it conspiential, Rich Gullet

consents that it be stricken oret@ourt’s own motion under Rule 12(f).



Because the parties appear to agree thanhthgsion of the word “indemnity” in Count |
is irrelevant to the claim assed in Count | and may be stken, and because its inclusion
appears to have led to confusion, the Courtstilke the word “indemnity” from Paragraph 7 of
Document 115See Fed. R. Civ. P. 12(f). As to Counbt Rich Gullet's Amended Cross-Claims,
McDonough’s motion to dismiss or for a more dé& statement will therefore be denied as
moot.

2. Countll

In Count IlI, Rich Gullet asserts aaoh of “Common Law Indemnity/Equitable
Indemnity” against McDonough. The cross-claimsexts that Plairffi Fred Harbison has
accused Rich Gullet of negligence in unloading the concrete vault which caused his injuries.
(Doc. 115, 1 2). The cross-claifurther asserts that McDonoughtered into an agreement for
engineering services with McCann Concreted®cts, Inc.; and, pursuatd that agreement,
McDonough had a duty to exercise ordinary cangraviding engineering seices regarding the
handling, lifting, and movement of the concreslt. (Doc. 115, 1 3-5 & 9). The cross-claim
asserts that McDonough failed to use ordinamg @nd was negligent iproviding engineering
services under the agreemefiboc. 115, | 6). The cross-alaidoes not affirmatively say
whether Rich Gullet's duties did or did notcinde provision of anyengineering services
regarding the handling, lifig, and movement of the concretaiNaRather, it asserts that “[t]o
the extent Rich Gullet & Son#nc., [sic] had any contractuabligation to prepare lift plans
regarding the subject concreteault, it discharged suclobligation.” (Doc. 115, T 17).
McDonough argues that Rich Gullet's allegations asufficient to stata claim for equitable
indemnity undefwombly and requests that the Court dissthe claim or, alternatively, order

Rich Gullet to provide a mre definite statement.



Under Missouri law, indemnity “is the shifting of responsibility from the shoulders of one
person to another.3SM Health Care . Louis v. Radiologic Imaging Consultants, LLP, 128
S.W.3d 534, 539 (Mo. Ct. gp. 2003). “[W]hen a person, who without any fault on his part is
exposed to liability and compelled to pay dansage account of the negligence of another, that
person has a right of action against the activedastir on the theory of an implied contract of
indemnity.” Id. at 540. A party asserting a commomlar equitable ndemnity claim under
Missouri law must show: (1) “thelischarge of an obligation e plaintiff”; (2) that “the
obligation discharged by the plaintiff is identidal an obligation owed by the defendant”; and
(3) that “the discharge of thebligation by the plaitiff is under such ccumstances that the
obligation should have been discharged by tHertkant, and [the] defielant will be unjustly
enriched if the defendant does not reimburse plantiff to the extent that the defendant’s
liability has been discharged.Beeler v. Martin, 306 S.W.3d 108, 111 (Mo. Ct. App. 2010).
(internal quotation marks omitted).

Here, even when the cross-claim is construealight favorable to Rich Gullet, it fails to
assert facts sufficient to allow the Court t@wra reasonable inference that Rich Gullet and
McDonough owed Harbison identical coextensive obligations. €hcross-claim also fails to
assert facts sufficient to allow the Court t@wra reasonable inferentigat the circumstances
are such that McDonough would be unjustly ere@thf Rich Gullet becomes obligated to pay
Harbison and McDonough is not recpd to reimburse Rich GulieAlthough Rich Gullet asserts
that it discharged an obligation that was fitdeal and coextensive” to an obligation owed by
McDonough, it is not apparentoin the cross-claim what thdidentical and coextensive”
obligation is. Rich Gullet does not allege that it was obligated to prepare lift plans or that it did,

in fact, prepare lift plans or provide any athtype of engineering service. Rather, even



construing the cross-claim ia light favorable to Rich Glet, McDonough is the only party
alleged to have a duty to provide enginegriservices regarding the handling, lifting and
movement of the concrete vaults. The scansfpodvided regarding Rich Gullet’s duties suggest
only that Rich Gullet was responsible for unloading concrete vault. The vague assertion that
“[tlo the extent Rich Gullet & Sons, Inc., [sic]dhany contractual obligatn to prepare lift plans
regarding the subject concrete vaitldischarged such obligation” is the closest the cross-claim
comes to asserting an obligation by Rich Qulleat may be identical or coextensive to
obligations owed by McDonough. ¢@. 115, 17). However, this assertion is merely a
“formulaic recitation of the elements oftause of action,” which is not sufficiefiwombly, 550
U.S. at 555 (2007 )ee also Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (“Threadbare recitals of
the elements of a cause of action, supporteahéne conclusory statements, do not suffice.”).
The Court is cognizant thatdearth of fact discovery Wioften hamper a third party
plaintiff's ability to set out specific factual assertions in supportao€laim for equitable
indemnity early in a case. However, in this amte, the Court finds it difficult to believe that
Rich Gullet is unable to answer the questionwbiether it did or dichot share a coextensive
obligation with McDonough. This case has bgending for nearly two years, and Rich Gullet
has been a named party from e&asinception. Rich Gullet firsasserted a cross-claim against
McDonough over one year ago. To thdent they were not previdysknown to Rich Gullet, the
facts necessary to determineetier Gullet and McDonough shared identical alans should
have been revealed througtsativery by now. Notwithstanding éhprocedural posture of the
case, Rich Gullet responded to McDonough’s motiodismiss and alternative motion for more
definite statement with a deafening silence anghestion of whether any obligation it may have

owed to Harbison was identical or coextensive with oblagions owed by McDonough. For all



of these reasons, the Court sah draw a reasonable inference that Rich Gullet owed an
obligation identical tamne owed by McDonough.

In addition, and for reasons similar to tha®¢ out above, the cross-claim is devoid of
facts from which the Court could draw a reasae inference that McDonough “will be unjustly
enriched” if McDonough does not reimburse RiGullet. Instead of facts, Rich Gullet's
indemnity cross-claim contains merely a “formalaecitation of the @ments of a cause of
action,” which is not sufficienffTwombly, 550 U.S. at 555 (20073ge also Ashcroft v. Igbal, 556
U.S. at 678. Because the standardsTwbmbly and Igbal, are not satisfied, McDonough’s
motion to dismiss Count Il (“Common Law IndeityfEquitable Indemnity”) will be granted.

Accordingly,

IT IS HEREBY ORDERED that the word “indemnity” is stricken from Paragraph 19 of
McGrath’s Counterclaim for Conbution against McDonough (Doc. 119).

IT IS FURTHER ORDERED that the word “indemnity” is stricken from Paragraph 7
of Rich Gullet's Amended CrossSkaim against McDonough (Doc. 115).

IT IS FURTHER ORDERED that McDonough’s motion to dismiss or for a more
definite statement regarding McGrath’s Counterclaim (Doc. 122ENIED AS MOOT.

IT IS FURTHER ORDERED that McDonough’s motion to dismiss or for a more
definite statement regarding Rich Gullet's Amended Cross-Claims (Doc. 1GRASITED IN
PART and DENIED IN PART. With regard to Count | Contribution”), the motion is
DENIED AS MOOT. With regard to Count II(*Common Law Indennity/Equitable
Indemnity”), the motion i$SRANTED.

Dated: April 9, 2015. /sl Shirley Padmore Mensah
SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE




