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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
FRED HARBISON,

Plaintiff,

N N N

VS. ) No. 4:18V-1138SPM
)
RICH GULLET AND SONS, INC., et al, )
)
Defendants. )

MEMORANDUM AND ORDER

Plaintiff Fred Harbison (“Plaintiff’) and thirgbarty defendants McCann Concrete
Products, Inc. (“McCann”), McDonougihitlow, P.C. (“McDonough”) and Union Electric
Company, d/b/a Ameren UE, débAmeren Missouri (“Ameren”collectively, the “Moving
Parties”) havdiled a Joint Motion to Dismisgé which they ask the Court to dismiss several
pending claims pursuant to the terms of a Settlement Agree(®d. 160).The remaining
partiesin the ationfiled a response stating that they do not object to the motion. (Doc.Fi8).
the following reasons, the motion will lgeanted

.  BACKGROUND

On October 20, 2011, Plaintifivas delivering a heavy piece of concrete vault to a
substation owned by Ameren in St. Louis County, Missouri, when the concreteediahdell
on his truck and injured him during the unloading proc®4aintiff has asserted negligence
claims against Rich Gullet and Sons, Inc. (“Gullet”), the -coibtractor responsible for
unloading the vault, and McGrath & Associates, Inc. (“McGrath”), the generdfactor for the
Ameren site. Plaintiff also filed a workers’ compensation claim aghisstmployerMcCann

The two defendants in this aatioGullet and McGrath, have sintemcome enmeshed in a
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procedural web of crosslaims and counterclaimswith third-party defendants Ameren,
McDonough (the company that provided engineering services with regard tnttrete vault at
issue) and McCanneachseeking contribution and indmification should Plaintiff ultimately
prevail.

On April 22, 2015, Plaintiff, Plaintiff's wife, McCanrand McDonough (the “Settling
Parties”) reached a settlement (the “Settlement Agreemeantgr whichPlaintiff agreed to
discharge McCann and McDonough from liability for his injuries in exchange for $40,000 and
$10,000,respectively: (Doc. 160 f 142). McCann and McDonough also agreed to dismiss
their claims against each otheld.({ 12). The Settling Parties notified Gullet, McGrath and
Ameren of the Settlement Agreement and provided them each with a copy on April 24, 2015.
(Id. T 13). Ameren responded that it had no objection and joined the instant miatidhl1p).
Gullet and McGrath (collectivg, the “NonSettling Parties’)however, responded on May 18
that they would neither consent nor object to the Settlement Agreehdefjtl1e).

On May 22, 2015, the Moving Parties filed the instant motion, asking the Court to (1)
dismiss with prejudicall pending claims for contribution against McCann and McDonough, (2)
dismiss with prejudice McDonough’s contractual indemnity claim againsEavic, and (3)
dismiss without prejudice McDonough'’s contribution claim against Ameren. On Ju219,
the Non-Settling Parties respondedth a statement thahey would not objecto the instant

motion (Doc. 168).

! Although Plaintiff doesnot currently haveany claimsagainst McCann okcDonough in the
present action sich claimswould divest this Court of its subjentatter jurisdictionby
destroying complete diversjtyhe hadapparentlyapprised them of hisventualintention to sue
bothin an appropriate forun{Doc. 160 Ex. 1 at 3Plaintiff hadalsopreviouslyaddeda claim
against McDonough to this suit (Doc. 22), but it watuntarily dismissed in order to preserve
the Court’s subject-matter jurisdiction under 28 U.S.C. § 1332. (Doc. 102).
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. DiscussION

The Court will address separatefp) the Moving Parties’ requests to dismiss the
pending contribution claims against McCann and McDonough (Bhdhe Moving Parties’
requests to dismiss McDonough’s claims against McCann and Ameren.

A. Contribution Claims Against McCann and McDonough

The Moving Parties first ask that McCann and McDonough be discharged from all
contribution liability based on the termef the Settlement AgreemehtThis would mean
dismissing Gullet’'s crossclaims against McCann and McDonough (Do¢santil1b), as well
as McGrath’scrossclaim against McCann (Doc. 118) and counterclaim againsoie@h
(Doc. 119).Neither Gullet nor McGrath objectélthough the Moving Parties have termed the
instant motion a “Joint Motion to Dismisd,’find thatthe motion isproperly construees one
for summary judgmentSee Tiny Tot Land v. Spalding & Evenflo Cos. Inc., 242 F.3d 830 (8th
Cir. 2001) Summary judgment is proper “if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgmeat atter of law.Fed. R. Civ. P.
56(a);Hill v. Walker, 737 F.3d 1209, 1216 (8th Cir. 2013).

To resolve this motion, the Court must determine whetherS#tdement Agreement
erasesMcCann’s and McDonough’s contribution liabilifpr matters pertainingot this suit
There is someguestion about whethdltinois law or Missouri lawgoverns this issue. However,
the Court need not decide that question, becdheeSettlement Agreement extinguishes

McCann’s and McDonough’s contribution liabilitywder either state’s law

2 The Moving Parties have introduced the Settlement Agreement into the record.1@oc
Ex.1). By citing to the Settlement Agreement, the Moving Parties carriédhelen under

Rule 56(c)(1)(A) to show that there is no genuine dispute of fact as to the existemac

settlement between McCann, McDonough and Plaintiff. Since theSegtting Parties did not

object, there is “no genuine dispute” as to the material fact of whether drenets a settlement
in place. Fed. R. Civ. P. 56(a).



1. lllinoisLaw

The lllinois Contribution Act provideshirelevant part

(c) When a release or covenant not to sue or not to enforce judgment is given in

good faith to one or more persons liable in tort arising out of the same injury or

the same wrongful death, it does not discharge any of the other tortfeasors from

liability for the injury or wrongful death unless its terms so provide but it reduces

the recovery on any claim against the others to the extent of any amount stated in

the release or the covenant, or in the amount of the consideration actually paid for

it, whicheveris greater.

(d) The tortfeasor who settles with a claimant pursuant to paragraph (c) is

discharged from all liability for any contribution to any other tortfeasor.
740 ILCS 100/2 (emphasiadded).The Contribution Act promotes the twin policies of (1)
encouraging settlements and (2) equitably apportioning damages among tortféaswm v.
United Airlines, 784 N.E.2d 812, 821 (lll. 2003). Under the Contribution Act, only a
“good faith” settlement extinguishes the contribution liability of settlingfeasors.d. at 818.
Although there is no “single, precidermula for determining what constitutes ‘good faith’
within the meaning of the Contribution Act that would be applicable in every,” ctse
requirement is not met whethe settling parties emged in wrongful conduct, collusion, or
fraud,” or when a settlement “conflicts with the terms of the Act or is inconsigtém the
policies underlying the ét.” 1d. (citations omitted).

lllinois courts employ a burdeshifting framework in analyzingvhether a settlement
was negotiated in good faitdohnson, 784 N.E.2dat 820. First, “the settling parties carry the
initial burden of making a preliminary showing of good faittd”’ In order to meet this burden,
the settling parties must show (at a minimum) that a legally valid settlement agreement exists,

although more may be necessary in a given case to determine whether the séideaieand

reasonable in light of the policies underlying the Contribution Alct.”"Once that burden is



satisfied the burden shift$o the party challenging the settlement podve the absence of good
faith by a preponderance of the evidendd.”

Here, the Settling Parties hasatisfied theiburden of making a preliminary showing of
good faith by introducing into the record the Settlement Agreement, under Mb{cann will
pay Plaintiff $40,000 and McDonough will pay Plaintiff $10,d80exchange for a release of
liability. These are more than nominal amounts, and the Settling Parties set foein motion
reasonable explanations for these amouiidec. 16091 1820). The Settling Parties further
assert that the Settlement Agreement was made & &ngth and with experienced Plaintiff’s
counsel. (d. § 17). The burden then shifts to the NG&ettling Parties to show by a
preponderance of the evidence that the Settlement Agreement was not entered intoarttgood f
However, the NotBettling Parties do not object to the settlement @mchot argue that the
settlement was made in bad faith, nor doesbert find any indication of bad faitithe Court
concludes thathe Settlement Agreemewmtas entered into in good fajtnd that under lIllinois
law, McDonough’'s and McCann’s contribution liabilitg extinguished andaill contribution
claims agaist them must bedismissed.See Johnson, 784 N.E.2d 812 (affirming dismissal of
contribution claim pursuant to 740 ILCS 100/2 because settlement between defendant and
claimant was made in good faith).

2. Missouri Law

The outcome would be the same under Missouri law. Missouri’s Contribution statute
provides, in relevant part:

When an agreement by release, covenant not to sue or not to enforce a

judgment is given in good faith to one of two or more persons liable in tort

for the same injury or wrongful death, such agreement shall not discharge

any of the other tort-feasors for the damage unless the terms of the

agreement so provide however such agreement shall reduce the claim by the
stipulated amount of the agreement, or in the amount of consideration paid,



whichever is greateilhe agreement shall discharge the toffeasor to whom it

is given from all liability for contribution or noncontractual indemnity to any

other tort-feasor.

Mo. Rev. Stat § 537.060 (emphasis added). This statute furthers the giokcouraging
settlement by permitting “alleged tdgasors to buy their peace by good faith settlement with the
claimant.” Lowe v. Norfolk & W. Ry. Co., 753 S.W.2d 891, 891, 8®6 (Mo. 1988);see also

Tiny Tot Land, 242 F.3d at 833 (quotingowe, 753 S.W.2d at 895). The godaith requirement

of section 537.060 applies only to the claimant; it does not require the Court to “delv[e] into the
intent of a joint todfeasor who settles, even though the intent may be to avoid contribution.”
Sateexrel. Sharmav. Meyers, 803 S.W.2d 65, 68 (Mo. Ct. App. 1990).

As discussed above with respect to lllinois law, the Court finds no indication that
Plaintiff did not act in good faith. The Settlement Agreement therefore preva@arivi and
McDonough from being subject to contribution liability under Missouri kamwg all contribution
claims against them must be dismiss&#:. L owe, 753 S.W.2d 891 (affirming dismissal of third
party contribution claims under Mo. Rev. Stat. 8 537.060 pursuant to a settlement).

B. McDonough’s Crossclaims Against McCann and Ameren

The Moving Rirties also ask the Court to dismissth prejudice McDonough’s
contractual indemnity crossclaim against McCéboc. 109) ando dismisswithout prejudice
its contribution crossclaim against Aaren (Doc. 109). The Court construes this as a motion
under Rule 41(a)(2) for voluntary dismissahich the Court may graribn terms that the court

considers proper.” Fed. R. Civ. P. 41(a)(2). In view of the fact that theSdtilingParties have

not ohjected to the instant motipthe Courtwill grant it.



1. CONCLUSION

For the foregoing reasonthe Court finds that McCann and McDonough are entitled to
judgment as a matter of law based on the terms of the Settlement Agreement. fthals0ou
finds that McDonougls contractual indemnity crossclaim against McCann Concrete Products
and McDonough’s crossclaim against Ameren should be dismissed. Accordingly,

IT IS HEREBY ORDERED that the Joint Motion to Dismiss McCann Concrete
Products, Inc., McDonougWhitlow, P.C. and Union Electric Company, d/b/a Ameren UE,
d/b/a Ameren Missouri (Doc. 160) GRANTED.

IT IS FURTHER ORDERED that all pendingontribution clams in this action agnst
McCannConcrete Products, InfDocs. 114, 118xreDISMISSED with prejudice.

IT IS FURTHER ORDERED that all pending contribution claims in this action against
McDonough-Whitlow, P.C. (Docs. 115, 11&eDISMISSED with prejudice.

IT IS FURTHER ORDER ED that McDonough’s contractual indemnity crossclaim
against McCani©oncrete Products, Inc. (Doc. 1069PISMISSED with prejudice.

IT IS FURTHER ORDERED that McDonowh-Whitlow, P.C’s crossclaim against
Union Electric Company, d/b/a Ameren UE, d/b/a Ameren Missouri (Doc.id@BSMISSED

without prejudice.

Dated thisl3thday ofJuly, 2015

/s/ Shirley Padmore Mensah
SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE




