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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

RICO AYUSO, )
Plaintiff, ;
V. )) No. 4:13 CV 1211 DDN
CERTAIN UNDERWRITERS AT ))
LLOYD’S OF LONDON, et al., )
Defendant. ))

MEMORANDUM AND ORDER OF REMAND
This action is before the court ote motions (a) of defendants Certain
Underwriters at Lloyd’s of London, Burns Wilcox, Ltd., and Mickael L. Ehrhardt to
dismiss defendants Burns & Wilcox, Ltd., aktichael J. Ehrhardt and (b) of plaintiff

Rico Ayuso to remand. (Docs. 8, 19.) Tharties have consented to the exercise of

plenary authority by the undersigned Unit8tates Magistrate Judge pursuant to 28
U.S.C. 8 636(c). (Doc. 21.) The cobdard oral argument on August 15, 2013.

|. BACKGROUND

On May 13, 2013, plaintiff Rico Ayustsommenced this action against defendants

Certain Underwriters at Lloyd’'s of Lalon, Burns & Wilcox, Ldl., and Michael L.
Ehrhardt in the Circuit Counvf the City of St. Louis. (Doc. 6.) On June 26, 2013,
defendant removed the action to this comder 28 U.S.C. § 1441(b), invoking diversity
jurisdiction under 28 U.S.G& 1332. (Doc. 1.)

According to the state court petitiothe following occurred. Defendant Certain
Underwriters at Lloyd’s of London (Lloyd's$ a foreign insurancmarket. (Doc. 6 at

3.) Defendant Burns & Wilcgx_.td., is a Missouri corporation, licensed as a business
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entity producer, and aagent of defendant Lloyd's. _(lcat 11 5, 7, 11.) Defendant
Michael Ehrhardt is a licerse of Burns & Wilcox, Ltd., and an agent of defendants
Lloyd’s and Burns & Wilcox. (Id. at 1 8, 12.)

Plaintiff also alleges that on Octolk23, 2012, plaintiff abmitted an application
for homeowners insurander his residence in Stouis, Missouri. (Idat 11 1, 14.) On
September 18, 2012, Burns Wilcox quoted a homeownergisurance policy with an
effective period of October 23, 2012 to OctoB8, 2013, naming Lloyd’s as the supplier.
(Id. at 7 15.) Burns & Wilcox negotiated andaieed plaintiff's premium payments. (Id.
at 1 17.) On November 1, 2012, Lloyd's iedua certificate of insurance for the policy
countersigned by Ehandt. (Id. at 1 18.)

Plaintiff also alleges that on December, 2812, fire caused extensive damage to
plaintiff's residence. (Id. at § 21.) Thesurance policy covers losses caused by fires.
(Id. at T 35.) The fire caudesufficient damage to requirtetal replacement of the
dwelling, and the estimated replacement co$t1i84,500. (Id. at § 28.) The fire also
caused sufficient damage to require tatgplacement of personal property, and the
estimated replacement cost is greater than $00,@ld. at § 30.) Plaintiff also suffered
loss of use with an estimateglue of greater than $25,000(ld. at { 32.) Plaintiff
submitted sworn statements pfoof of loss as requireldy the insurance policy and
notified defendants of the fire._(Id. at Y 34, 33.) Plaintiff complied with the terms
and conditions of the policynd demanded payment from defand Lloyd’s. (Id. at 11
37-38.) Defendant Lloyd's refused to accept liabilityl gray plaintiff urder the policy.
(Id. at 7 40.)

In Count I, plaintiff alleges breach of mwact. (Id. at 1Y 1@8.) In Count II,
plaintiff alleges vexatious refusal to pagder Mo. Rev. Stat. 8§ 375.296, 375.420. (Id.
at 11 29-34.) Plaintiff seeks damages ia #mount of his loss covered by the policy,

interest, attorney fees, and readuaaosts and fees. (Id. at 6-8.)



Defendants move to dismiss defendants Burns & Wilcox and Ehrhardt, arguing
that plaintiff fraudulently joined defendants prevent removal to federal court by
defeating diversity of citizengh Defendants argue that plaintiff has no reasonable basis
to establish a cause of action against mgdats Burns & Wilcoxand Ehrhardt because
plaintiff alleges no wrongful conduct contted by either defendd and defendants
Burns & Wilxcox and Ehrhardt cannot beldhdiable for defendant Lloyd’s conduct
under agency principles. (Doc. 9.)

Plaintiff moves to remand to state cousgcause this court is without subject
matter jurisdiction. Plaintiflargues that defendant Lloyd’s, like he is, is a citizen of
Missouri, that defendants each performed majsacts related téhe insurance policy
within the state of Missouri, and thdefendants Burns & Wilcox and Ehrhardt are
necessary parties to the action under Mo. Fat. 8 375.046. Platiff further argues
that even assuming the court has subject mpattesdiction, the court should decline to

exercise it under the doctrine ofa@ptional circumstances. (Doc. 18.)

[I. DISCUSSION

The court has determined, for the reaseas forth below, that the motion to

remand the action is dispositive. Therefdhe, court will defer the defendants' motion to
dismiss to the state courts.

Removal statutes are strictly construatid any doubts about the propriety of
removal are resolved in favor of state cqurisdiction and remand. Transit Cas. Co. v.
Certain Underwriters at Lloyd's of Londoh]9 F.3d 619, 625 (8tir. 1997). Courts

must be “mindful that the nature of federamoval jurisdiction--restricting as it does the

power of the states to resolve controlessin their own courts--requires strict
construction of the legislatigmermitting removal.” _Nichols Warbor Ventue, Inc., 284
F.3d 857, 861 (8th Cir. 2002 “If at any time before final judgment it appears that the
district court lacks subject matter jurisdati” the case must be remanded to the state
court from which it was remode 28 U.S.C. § 1447(c).




The propriety of removal to federal coutepends in very tge part on whether
the state court action comesthin the scope of the feds court's subject matter
jurisdiction. See 28 U.S.C.®141(b). The parties invoking jsdiction, in this case the
defendants who removed the action, bearlthelen of proof thaall prerequisites to
jurisdiction are satisfied._ Knudson v. Sy&inters, Inc., 634 F.3d 968, 975 (8th Cir.
2011).

As stated, defendants hawevoked this court's diversity of citizenship subject

matter jurisdiction, i.e., the matter in contessy exceeds the suar value of $75,000,
exclusive of interest and costs, and the lawisibetween citizens of different States. 28
U.S.C. 8 1332(a)(1). Diversityrisdiction requires completiversity and may contain
“no plaintiff and no deendant who are citizens of thensa State.” _Wisconsin Dep't of
Corr. v. Schacht, 524 U.S8B, 388 (1998). The partiedo not dispute the amount in

controversy requirement.

The parties’ dispute centers on thequigement of complete diversity of
citizenship. First, the parBedispute the citizenship ofefendant Lloyds and whether
that defendant satisfies its burden of simmvsubject matter jusdiction. Second,
although the parties agree that defendanth®8& Wilcox and Ehrhardt are citizens of
Missouri in violation of the complete divassrequirement, defendants argue that Burns
& Wilcox and Ehrhardt are fraudulently joind&cause plaintiff has no reasonable basis
for recovery against them.

Defendants allege that defendant Lloyd’'siisyndicate withim foreign insurance
market with the citizenship ofs members. Plaintiff allegethat defendant Lloyd’s is a
citizen of Missouri because it condsdusiness within the state.

Defendant Lloyd’s is typicallpnderstood to be not angie entity but a number of
underwriters involved in the Lloyd’'s dfondon insurance market, which operates as
follows:

Lloyd's [of London] itself does notinsure any risk. Individual
underwriters, known as “Names” or &mbers,” assume the risk of the
insurance loss. Names can be people or corporations; they sign up for
certain percentages of various risksoasrseveral policies. Once admitted
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to the Society of Lloyd;seach Name is subject to a number of bylaws and
regulations ensuring that he or sheadvent and “that at all times there are
available sufficient funds” to pay all claims.

Names underwrite insurance thgh administrative entities called
syndicates, which cumulatively assume tisk of a particular policy. . . .
The syndicates are nahcorporated, but are generally organized by
Managing Agents, which may or mapt be corporations. The Managing
Agents determine the underwriting pglifor the syndicate and accept risks

on its behalf, retaining a fiduciaguty toward the underwriting Names. As
mere administrative structures, the sgatks themselves bear no risk on
the policies that they underwrite;etltonstituent Names assume individual
percentages of underwriting risk. The Names are not liable for the risks that
the other Names assume.

Lead underwriters, or active undeiters, serve as the public faces for
particular syndicates. . . . This derwriter is usually the only Name
disclosed on the policyalthough the Lloyd's Policy Signing Office keeps
records on the identity afach Name underwriting@olicy. In the event of
a suit over a Lloyd's policy, the lead @ndriter is often named specifically
in the suit.

Underwriters at Lloyd's, London v. Osg&chwinn, 613 F.3d 1079, 1083 (11th Cir.
2010). The insurance oy sued upon in thigase indicates that a single underwriting
syndicate, the Hiscox Syndicasssumed the risk of losgDoc. 6 at 20 ("HIS 33"); Doc.
28-1.)

The Eighth Circuit has not addresse@ thppropriate method to determine the

citizenship of Lloyd’'s of Ladon syndicates. Those fede€ircuit Courts who have
considered the issue have spiittheir decisions. Standirgjone, the Sixth Circuit held
that the diversity analysis looksly to the citizenship of thactive underwriters. Certain
Interested Underwriters at Lloyd's, London, England v. Laynek-.26 39, 43-44 (6th
Cir. 1994). By contrast, the Seventh and Elévedircuits held that syndicates must be

treated as partnerships andheat unincorporated associatiofts purposes of diversity.
Osting-Schwinn, 613 F.3d at89; Indiana Gas Co., Inc. Mome Ins. Co., 141 F.3d 314,
319 (7th Cir. 1998). Specifically, the citiznp of every membeof the syndicate,

whether or not a Name to the policy at issuepissidered for purposes diversity. _Id.
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The record does not identithe active underwriter on e¢hpolicy sued on in this
case. However, as set forth above, thadleinderwriters are syndicate members.
Defendants have provided an affidavit of I&@e Elias, director of claims for the
corporation hired by defendant Lloyd’s to astjplaintiff's claim, and a list of the names
of each member of the Hiscox Syndicatesariated country,nal, when applicable,
country of incorporation. T American states of incorgaiion are also listed for those
members of the Hiscox Syndicate who are U.S. corporations. (Docs. 28-1, 28-2.) Ms.
Elias's affidavit states that rayndicate Names reside in Missouri, which the list reflects.
(Doc. 28-1 at 1 6; Do 28-2.) Plaintiff raises nsignificant credibility concerns
regarding the residential information from thiédavit and list, and, for purposes of this
motion, the court assumes the truth ofitifermation set forth in these documents.

Nevertheless, the court notes severalaigrficies with defendant Lloyd’s showing
of complete diversity. First, defendant faits set forth its citizenship with sufficient
specificity in the pleadingsSee Barclay Square Propertiesviidwest Fed. Sav. & Loan
Ass'n of Minneapolis, 893 F.Zi68, 969 (8th Cir. 1990) (“Wdn jurisdiction is based on

diversity of citizenship, the pleadings, tstablish diversity, must set forth with

specificity the citizenshipf the parties.”).

Second, the extra-pleading record indisateat many of the syndicate Names are
corporate entities. Whether incorporated adror in the United &tes, the record does
not disclose their principal places of business. See 28 U.S.C. § 1332(c)(1); Bayerische
Landesbank, New York Branch v. Aladdingital Mgmt. LLC, 692 R3d 42, 51 (2d Cir.

2012) (“Every corporation is now treated fdiversity purposes as a citizen of both its

state of incorporation and its principal placébakiness, regardless of whether such place
is foreign or domestic.”).

Third, the record indicatethat several of the syimte Names may be foreign
limited partnerships anlimited liability partnerships. (Doc. 28-2, at 3, 5)(e.g., "LLP"
and "Scottish Limited Partnergtl). The Supreme Court’s hoidj that citizenship of the
individual members of domestic unincorpted associations, including limited

partnerships organized under state law, is considered for purposes of diversity raises
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concerns._Carden v. Arkomdgssociates, 494 U.S. 185, 196-(1990). The Court stated

that the rule of looking to the members wiincorporated associations applies to all

common law entities. Id. at 196ee also Butler v. Ben Lirfeteamers Ltd., 664 F. Supp.
1367, 1369 (C.D. Cal. 1984)The United Kingdom, likethe United States, is an

industrialized, English-speaking, commomlanation.”). Defendant Lloyd’s has not

shown the citizenship of thadividual members of the feign limited partnerships or
limited liability partnerships.

The court recognizes thdefendant Lloyd's burden afleging complete diversity
Is more onerous than that of a typical partyhe rule of Cardenhowever, is ‘technical,
precedent-bound, and unresponsiee policy considerationsaised by the changing
realities of business organization,” ardbes not admit of exceptions based on

convenience or practicality.”Osting-Schwinn613 F.3d at 1090 (quoting Carden, 494

U.S. at 196). The record is simply insufficient to satd#yendant Lloyd’s obligation to
show subject matter jurisdiction based upovedsity of citizenship of each individual
ultimately financially responsible person ottignthat makes up the é@htified syndicate.
Accordingly, plaintiff's motion for remand is sustained.

Because defendant Lloydfails to satisfy its jurisdtional burdenregarding its
own citizenship, the court need not considefendants' argumentsgarding fraudulent
joinder. Defendants’ motion to dismiss dedants Burns & Wilcoxl.td., and Michael J.
Ehrhardt is left for thestate courts to decide.

Additionally, plaintiff requests reasonaldéorney fees for defending defendants’
motion and prosecuting his motion for ramda “An order remanding the case may
require payment of just costs and any acaxgdenses, including attorney fees, incurred
as a result of the removal.” 28 U.S.C. #14 “Absent unusual circumstances, courts
may award attorney's fees under 8§ 1440y where the remomg party lacked an
objectively reasonable basis for seeking oeal. Conversely, wén an objectively
reasonable basis exists, feé®@dd be denied.” _Martin v. Franklin Capital Corp., 546
U.S. 132, 141 (2005). The mplex questions of law an@ct invoked by defendants’

arguments for both motions convince theurtothat defendants had an objectively
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reasonable, although not ul@tely legally sufficient, basis for seeking removal.

Accordingly, the court denies piiff's request for attorney fees.

ORDER

For the reasons stated above,

IT ISHEREBY ORDERED that the motion of plairff Rico Ayuso to remand
(Doc. 19) is sustained. This case is rede to the Circuit Court of the City of St.
Louis.

IT IS FURTHER ORDERED that the motion of defendants Certain
Underwriters at Lloyd’s of London, Burns Wilcox, Ltd., and Mickael L. Ehrhardt to
dismiss defendants Burns & Wilcox, Ltd., akichael J. Ehrhardt (Doc. 19) is deferred

to the state courts for determination.

/S/ David INoce
UNITED STATESMAGISTRATE JUDGE

Signed on September 11, 2013.



