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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JEROME H. GROGAN, )
Petitioner, ))

VS. )) Caseno. 4:13v01262PLC
IAN WALLACE ! ;
Respondent. ))

MEMORANDUM AND ORDER

PetitionerJerome H. Graogn seeks federal habeas reliebm a state court judgment
entered aer a jury trial See28 U.S.C. § 2254 As part of his requested relief, Petitioraeks
the Court toappoint himcounsel. SeePet'r Pet'n at 16 [ECRo. 1 at 15F For the reasons set
forth below, the Gurt denies Petitioner’s petitipmcluding the request for appointed counsel.

I. Background

The State of Missouri chargdektitionerwith committingin Wayne County, Missouri,
between July 1, 2005, and February 28, 2@i@&-degree statutory sodomy wiolation of Mo.
Rev. Stat.§ 566.062 (Count)land in August 2005 first-degreestatutory rapen violation of

Mo. Rev. Stat§ 566.032 (Countl).®> The victim a minor at the timef these offensess

1 In the caption of his petition, Petitioner identifies as respondents: lan Watllecevarden at the
Southeast Correctional Center, where Petitioner is incarcerated, anddirepiBeneral of the State of Missouri at
the time Petitioner filed his petition.Petitionerdoes not challenge a conviction resulting in a sentence Petitioner
will serve in the future. Therefore, the Court does not consider the Wiigsttorney General a Respondent in this
proceeding.SeeRule 2(b) of the Rules Governing $iea 2254 Cases in the United States District Courts.

2 The partieshaveconsented to the exercise of jurisdiction by a United States Magistrafe Under 28
U.S.C. § 636(c)

¥ Am. Informationfiled Feb. 4, 2008, Legal Fil&esp't ExB, at 1516; Original Information, filed Dec.
19, 2006, Legal File, Resp't Ex. B, a6
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referred to asM.S.* The trial court granted Petitioner's application for change of venue and
moved the casifFom Wayne County to Iron County.Prior to the firsttrial, which ended in a
mistrial, the Statedismissedhe statutory sodomy charge in Coufit The jury foundPeitioner
guilty of first-degree statutory rape in the second frial.

At the second trial, the Statatroduced the testimony difve witnessesincluding M.S,
who described Petitioner’s conduct towah#s® Phillip Burton, the Sheriff of Wayne County,
Missouri, testified to receiving report of the incident from M.S. and her motAem response
to the report, Sheriff Burton contacted a juvenile officer to set up a forensigiaw of M.S*°
Tom Keeneythe juvenile officer for Wayne County, Missouri, stated that, upon learning of the
reported incident, he called the Missouri Chlthuse and Neglect Hotline “pursuant to state

law.”** Clea Fairaizel, a forensic interviewer at the Ozark Foothills ChildoAdey Center,

* Original Informationfiled Dec. 19, 2006, Legal Fil&esp't ExB, at 67.

The initials and date of birth of the victirdentified in the amended information adifferent from the
initials and date of birth of the victimdentifiedin the original information. The circumstances of the incident here
involved two victimswhose initials match the initials in the original information and theraded informatiorand
their cases were tried separateBee e.q, Trial Tr., Resp't Ex. A, at 1:25. Neither party challenges the difference
in the initials set forth in the originahformationandamended information. The initials of Victim this caseare
M.S. Seeeq, Trial Tr., Resp't Ex. A, at 1627.

®> Petr Application for Change of Venue, Legal File, Resp’t Ex. B3;aDrder, dated Feb. 27, 20G&e
Feb. 27, 2007, docket entry at Legal File, Resp’t Ex. B, at 5.

® SeeFeb. 7, 2008, docket entry, Legal File, Resp’t Ex. B, at3.2

" Verdict Form, Legal File, Resp't Ex. B, at 44; Trial Tr., Resp’t Exa#\204.
8 Trial Tr., Resp’t Ex. A, at 1676.

° 1d. at 13334.

101d. at 13234.

1 1d. at 139.



testified about her interview of M.8. Dorothy Munch, D.O., who conductedSaxual Assault
Forensic Ekamination (“SAFE”) of M.S, testified on direct examinationthat the physical
examination results were negative and M.S.’s behavior was consistent with bebawoordy
exhibited by sexual assault victiris During redirect examination, over Petitioner’s objections,
Dr. Munch testified about a study that reported pregnant women having “a nommeh.H*
The trial court denied Petitioner's motion for judgment of acquittal at the close &tabe's
evidenceand, after Petitioner waived his right to testifyPetitioner's motion for judgment of
acquittal at the close of all the evideri€eAfter the jury found Petitioner guilty of statuorape
in the first degre¥ and the trial court denied Petitioner’'s motion for new (fiahe trial court
sentenced Petitioner to a thiygar term of imprisonmerit.

In his timely direct appéaPetitioner pursued one poirthallengingas plain errothe
admission of certain portions of Dr. Munch’s testiméhy.Petitioner did not challenge the
sufficiency of the evidence to support the conviction and the Missouri Court of Appeals

described the underlying facts as follows:

2 |d. at141-48.

% |d. at 14954,

141d. at 16061.

151d. at 18082.

16 1d. at 17983.

7 Verdict Form, Legal File, Resp't Ex. B, at 44; Trial Tr., Resp’t Exa’204.
8 Trial Tr., Resp’t Ex. A, at 20D8.

9 1d., at 24; J., Legal File, RespHx. B, at 4849. During trial, Petitioner waived sentencing by the jury.
Trial Tr., Resp’t Ex. A, at 1224.

2 petr Br., Resp't Ex. C, at 9.



Victim was born in September994. She was the daughter of R.S.
(Mother). In 1997, Mother and [Petitioner] married.

In August 2005, Victim was 10 years old. Mother and [Petitioner] had
separated by that time. Victim was in the living room of her home with her
cousin, B.L. [Petitioner] was watching them while Mother was at work.
[Petitioner] went outside to his tractyailer unit to get some cigarettes. He
returned with a pornographic movie that he placed into the living room
videocassette player. He played the videotapbamtesence of Victim and B.L.
Then, [Petitionerjook B.L. into the bedroom and shut the door. When they came
out of the bedroom sometime later, [Petitioner] angrily told Victim to “come on.”
She did not want to go, so [Petitioner] grabbed her arm and started pulling her
down the hallway to the bedroom.

Once they were in the bedroom, [Petitioner] locked the door, turned out
the light and undressed. Victim could still see because the sun was shining
through the bedroom window. Victim observed [Petitioner]'s penis. She
described it as long with black hair on it and a pink circle on the end. [Petitioner]
touched Victim on the chest. Next, he told Victim to get undressed and “feel
comfortable.” Once Victim was naked, she was told to lie down onéhe b
[Petitioner] got on top of her and inserted his penis into her vagina. Victim could
feel [Petitioner]'s penis inside her vagina, but did not know how far it penetrated.
[Petitioner] told Victim to get up and not tell anyone what had happened.
[Petitioner] said that if she told, he would not be able to see her anymore. She got
dressed and went back into the living room.

Victim said nothing about the incident for eight months. In AprD&0
Victim told her Mother what had happened. She called the Piedmont police
department. The case was turned over to the Wayne County Sheriff Phillip
Burton (Sheriff Burton) because the incident had occurred in the county. When
Sheriff Burton met with Mther, she reported that Victim had been sexually
assaulted by [Petitioner]. Sheriff Burton also spoke to Victim, who said
[Petitioner] had touched her in ways that she did not want to be touched and that it
also happened to her cousin, B.L. Sheriff Burton contacted the Wayne County
deputy juvenile officer (DJO) so a forensic interview could be conducted. The
DJO placed a hotline call to the Children’s Division (Division). A Division
investigator scheduled a forensic interview at@dd Advocacy Cerdr (CAC).

CAC employee Clea Fairaizel (Fairaizel) was a trained forensic
interviewer. She had conducted approximately 500 such interviews. Victim
referred to [Petitioner]’s penis as “his bottom.” Victim referred to hginaaas
her “bottom.” Victimsaid [Petitioner] “put his bottom in my bottom.” Fairaizel
understood that statement to mean that [Petitioner] had put his penis in Victim’'s
vagina. During the forensic interview, Victim crossed her arms righty.awa
Although the room was very warm, skept on her coat throughout the interview.
She only occasionally made eye contact with Fairaizel. While she was asking
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guestions, Victim grabbed her skirt, curled it up and then shifted her legs back and
forth. In Fairaizel's opinion, Victim's behaviowas very typical of that
commonly exhibited by a victim of sexual assault.

Dr. Dorothy Munch (Dr. Munch) was a family practice physician in
Poplar Bluff, Missouri. On April 26, 2006, she performedSaxual Assault
Forensic Examination o§AFE examination on Victim. The exam was basically
negative. Victim had normal genitalia with some nonspecific, mild redness.
According to Dr. Munch, physical findings of sexual abuse would typically be
found only in about 80% of SAFE exams. Based upon Dr. Muitgh
observation of Victim, her behavior conformed with that commonly exhibited by
victims of sexual assault.

State v. GroganNo. SD29241, Mem. Supplementing Order Affirming J. Pursuant to Rule

30.16(b),Resp’'t Ex. E,at 2-4 (Mo. Ct. App. filed June 23200) (per curiam) The Missouri
Court of Appeals affirmed Petitioner’s conviction, and issued its maftate.

Following his direct appeal, Petitioner timely fifée pro se motion for postconviction
relief (“PCR motion”)presenting a trial court error claim and an ineffective assistance of counsel
claim based on the admission, without objection, of Dr. Munch’s testimony regafiding’ s
credibility.?® Through appointed counsel, Petitioner filed an amended PCR rbtitm the
amended PCR motion, Petitioner argued the trial court erred in admitting Dr. Mtestirisony
about a study of pregnant women; the trial attorney “unreasonably eliClead Fairaizel’s
testimony concerning otherwise inadmissible hearsay statemewls by Victim; and the trial

attorney “unreasonably elicited Dr. Dorothy Munch’s belief that . . icfMj's story was

2L state v.Grogan No. SD29241, Order and Mem. Supplementing Order Affirming J. Pursuantléo R
30.16(b) Mo. Ct. App. filed June 23, 2009) (per curiam), Resp't Exat212; MandateResp't Ex. E, at 1

22 For an explanation of the timeliness of Petitioners se PCR motionseeHr'g Tr., Resp’'t Ex. F, at4

% petrpro se PCR Mot., Legal File, RedEx. G, at 516.
24 petr Am. PCR Mot., filed\pr. 25, 2011, Respix. G, at 1524.
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credible.”™ At an evidentiary hearing on Petitioner's amended PCR métitre motion court
took judicial notice ofthe record inPditioner's criminal case and Petitioner presented the
deposition testimony of Dr. Munch, a copy of the study to which Dr. Munch rdfatrgial, a
copy of the decision of the Missouri Court of Appeals in Petitioner's directagpaed the
testimony of Petitioner’s trial attornecluding a copy of “the SAFE exam narrativ@.”

After the hearing, the motion court denied Petitioner's cl&fmsThe motion court
concluded thesvidence‘failed to substantiate ineffective assistance of counsel” and, even if it
had, Petitioner had not established the requisite prejadici particular, the motion court
reasoned that “[tlhe testimony of the child victim alone was sufficient to sugmoiuty’s
verdict of guilt” and the testimony at the hearing dibt rise to the level of such prejudice that
the jury would have reached a different restflt.”

Petitioner timely appealed the motion court’s judgment to the Missouri Court oblsppe
In his postconviction appeal, Petitioner presented one pongiag that his trial attorneyas
ineffectivein eliciting Ms. Fairaizel's testimony that Victim told her “he put his bottom in my

bottom” because such inadmissible hearsay bolstered Victiresibiity.>* The Court of

% petr Am. PCR Mot., filed\pr. 25, 2011, RespEx. G, at 16, 2123.

% Hrg Tr., Resp’t Ex. F. The judge presiding over Petitioner's posnviction proceeding was not the
judge who presided over Petitioner’s trial proceeding.

?" Id. at 6:35.

% Mot. Ct. J. and Findings of Fact and Conclusions of Law, filed Aug. 11, 2@4] File, Resp’t ExG.
2 1d. at 27.

30 Id.

3L Pl’s Br., Resp’t Ex. H, at 10.



Appeals affirmed the motion coistjudgment in a summary order accompanied by a more
detailed supplemental memoranddm.

In affirming the motion court’s judgment, the Missouri Court of Appeals for the Souther
District found theacts as follows:

[Petitioner] was Victim’'s stefather in August 2005, when Victim was
ten years old. [Petitioner], Victim and Victim’s female cousin were at
[Petitioner]’'s home one evening when [Petitigrieft the house to retrieve some
cigarettes fom his truck. He also retrieved a pornographic movie, which he
played for both Victim and her cousin upon returning to the home. [Petitioner]
then asked Victim’s cousin to go into the bedroom with him and shut the door
behind them.

When [Petitioner] and Victim’'s cousin exited the bedroom, [Petitioner]
attempted to take Victim into the bedroom. Victim resisted, and [Petitioner]
pulled her down the hallway, angrily telling Victim to “come on.” [Petitioner]
took Victim into the bedroom, closed and locked the door, and turned out the
light. He touched Victim’s chest and told her to get undressed. [Petitiorer] tol
Victim to “feel comfortable[,]” but she did not. [Petitioner] “got on top of”
Victim and inserted his penis into her viaai

Afterward, [Retitioner] told Victim to get up and not to tell anyone
because she would not get to &® anymore. Victim believed him and did not
tell anyone until the following April because she still wanted [Petitioner] in her
life, as she thought of him as herhfat. At that point in time, Victim disclosed
[Petitioner]’s actions to her mother, who called the Wayne County sheriff.

Sheriff Phillip Burton briefly met with Victim and her mother; Victim
repeated the allegations against [Petitioner] to Burton. Butien contacted
Tom Keeney, the juvenile officer for Wayne County; pursuant to state law,
Keeney then called the Missouri Child Abuse and Neglect Hotline.

Clea Fairaizel with the Ozark Foothills Child Advocacy Center conducted
Victim’s forensic intervigv. During the interview, Victim was uncomfortable,
leaving her coat on, fidgeting with her clothing, and avoiding eye contact with
Fairaizel, behavior typical of that displayed by sexalalse victims. Victim
referred to both [Petitioner]’'s penis and bam vagina as a “bottom[,]” while she
referred to her breasts as “breasts.” Fairaizel took Victim’'s statement that

32 Grogan v. StateNo. SD31612, Mem. Supplementing Order Affirming J. Pursuant to Rule 84.16(b)

(Mo. Ct. App. filed Oct. 24, 2012 (per curiam), Resp't Ex. J.
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[Petitioner] “put his bottom in my bottom” to mean that he put his penis in her
vagina.

Dr. Dorothy Munch conducted Victim’s SAFE examination on April 26,
2006, at the Poplar Bluff Wellness Clinic. The examination disclosed no physical
signs of sexual abuse, which is not unusual in cases of sexual abuse and is
consistent with findings in other sexwasuse cases.

Grogan v. State, NoSD31612, Mem. Supplementing Order Affirming J. Pursuant to Rule

84.16(b) (Mo. Ct. App. filed Oct. 24, 2012 (per curiam), Resp't Ex. J4gfdbtnote omitted)
(ninth and sixteenth alterations in original).

After discussing the twpronged test enunded in Strickland v. Washington, 466 U.S.

668 (1984), to establish an ineffective assistance of counsel claim, the Mi@sotrof Appeals
found Petitioner’s trial attorney’s testimony at the evidentiary hearing “tleatdshnot recall
why she elicitedhe challenged testimony,” did not constitute “an admission that counsebhad
trial strategy, but rather constit{d¢ an admission that counsel simply can no longer recall what
that strategy was some three years latér.Reviewing thetrial record the Court of Appeals
concluded that “trial counsel’s strategy was to highlight the expected isteamses between the
testimony of Victim, Fairaizel, and Dr. Munch, in order to persuade the jutyMicdm’s
allegation of abuse was fabricated in respoasbe separation of her mother and [Petition&t].”

In particular,the Court of Appeals noteéetitioner’s trial counseadescribedduring her
openingstatementhow “she would demonstrate that no acts of sexual abuse had ever happened:
through inconsistencies between the testimony of Victim, Fairaizel, andMDnch.”*

Petitioner’s trial ounsel mentioneictim’s challengedstatement, which “was taken to mean

% |d. at 7(emphasis in original).
¥ 1d.

% 1d. at 6.



that [Petitioner] had put his penis inside [Victim's] vagina,” and reported Dr. Munch “would
testify thaf,] if that had actually happened, there would have been physical evidence present in
Victim's SAFE examination® The Court of Appeals further pointeo trial counsel’s
emphasisn her opening statemean the fact thatVictim’s allegations against [Petitioner] were

only made after [Petitioner] and Victim’s mother had separated.”

During trial, the Missouri Court of Appeal$ound, Petitioner's counsel elicited the
challenged testiony while crossexamining Ms. Fairaizednd, during crosexamination of Dr.
Munch, Petitioner’s counsel attempted unsuccessfully to elicit a concesisainttiere should
have been physical evidence of a sexual assault #hbse occurred as claimed by Victifi.”
Concludingthe elicitation of the challenged testimony “wageasonable means of pursuing”
counsel’'s trial strategythe Missouri Court of Appeals decided the fact “[tlhat the expected
inconsistencies did not materialize during trial does not now negate the vadidity
reasonableness of that stratedy.”

Petitioner subsequently filed his habeas petition presenting four grounds fobaskeel
on his trial attorney’sllegedly ineffective assistance of counsel.

II. Petitioner's Grounds for Federal Habeas Relief
In his federal habeas petition, Petitioassertshe following four grounds for relief:
1. The trial attorney provided ineffective assistance by failing to establish

through Dr. Munch’s testimony that her cited study of pregnant women had no
relevance to Victim
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2. The trial attorney provided ineffective assistancerfmgasonably eliciting Ms.
Fairaizel's testimonyconcerning inadmissible hearsay statements made by
Victim;

3. The trial attorney provided ineffective assistanceitmgasonably eliciting Dr.
Munch’s belief that Victim’s story was credible; and

4. The trial attorney provided ineffective assistance by improperly batgter

Victim’s credibility by eliciting inadmissible hearsay from Ms. Fairaizel that

Victim told Ms. Fairaizel Petitioner “put his bottom in my bottom.”

The first and third grounds for relief, Respondent contends, are procedurally bamed f
consideration on their meritseecause Petitioner did not present them on appeal from the denial
of his post-conviction motion.

With respect tayrounds two and four, Respondent notes tisbyare identical legal and
factual components” and, therefolRespondentcollapses them into aingle claim.*® The
Courtalso considers as one ground for relief Petitioner’'s second and fourth inefesgistance
of counsel claims focused on Ms. Fairaizebsllengedestimony about what Victim said to her.
The Courtrefers tothe combinedyround for relief as “ground two” for purposes of this decision.
Respondenargueghe ineffective assistance of counséhim in ground twolacks merit because
the Missouri Court of Appedlgiecision considering thigssueis neitheran incorrect noran
unreasonable application of clearly established federahfas not based oman unreasonable
determination of the facts in light of the evidence presented stdbe courproceedings.

l1l. Discussion of Grounds for Habeas Relief

A. Procedural Bar Challenges ta@ounsel’'s gamination of Dr. Munchgrounds ae

and tree)

0 Resp't Response at 6 n.2 [ECF No. 6].
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Petitioner asserts his trial attorney provided ineffective assistanaalipg o establish
through Dr. Munch’s testimony that the study regarding pregnant women cited. bjuBch
had no relevance to Victim (ground one) and by eliciting Dr. Munch’s belief Vetstory was
credible (ground three). Respondent counters that these grounds are procedurallyndarred a
therefore, may not be considered on their merits.

Before seeking federal habeas relief under the Antiterrorism and Effectath Penalty
Act of 1996 (“AEDPA"), 28 U.S.C. §82254,a habeas petitionémust exhaust available state
remedies by fairly presang [any federa] claim in each appropriate state cdurtNash v.
Russel| 807 F.3d 892, 898 {8Cir. 2015)(internal quotation marks omitteuoting Baldwin v.
Reese541 U.S. 27, 29 (2004)ert. denied136 S. Ct. 1825 (2016). Importantly, to satisfy the
exhaustion requirement, a petitiomaust give “the state courts one full opportunity to resolve
any constitutional issues by invoking one complete round of the State’s establigiedidta
review process.” _Grass v. Reit@43 F.3d 579, 584 t(BCir. 2011) (internal quotation marks

omitted) (quotingO’Sullivan v. Boerckel, 526 U.S. 838, 845 (1999)). Claims that have not been

exhausted and fairly presented to the state courts are procedurally defaultedrkWelowa

322 F.3d 1018, 1022t(ECir. 2003) (quoting Gray v. Netherland, 518 U.S. 152, 161-62 (1996)).

To exhaust a federal constitutional claim, a petitioner must present the claim tdeghe sta

courts ‘in accordance with state procedural rdlegrnold v. Dormire, 675 F.3d 1082, 1687

(8" Cir. 2012)(internal quotation marks omitte@juotingBeaulieu v. Minnesota, 583 F.3d 570,

573 (8" Cir. 2009)). In Missouri state court proceedings, iighnt must raise constitutional
claims at the earliest opportunity and preserve them throughouprtioeedigs State v.

Liberty, 370 S.W.3d 537, 546 (Mo. 2012) (en banc) (quoBtage v. Wickizer583 S.W.2d 519,

523 (Mo. 1979) (en bank) The first opportunity to raise an ineffective assistance of counsel
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claim in Missouri isin a posteonviction motion proeeding and successive pesbnviction

motions are not permitted. Mo. S. Ct. RR®15 MooreEl v. Luebbers, 446 F.3d 89896 (&"

Cir. 2006). A decision on a pesbnviction motion in Missouri is subject to review on appeal.
Mo. S. Ct. Rule29.15Kk). Any claim that should have been but was not presented in a post
conviction motion or on appeal from a denial of a fmstviction motion is procedurally

defaulted Seelnteriano v. Dormire, 471 F.3d 854, 856" (&ir. 2006) (finding claims not

presaéted in an amended Rule 29.15 postiviction motion or appeal from the denial of that
motion were procedurally defaulted).

A federal habeas court may not reach the merits of a federal constitutional claim
procedurally defaulted due to a petitioner’s failure to follow applicable silgs in raising the
claim in state court, unless a petitioner demonstrates either cause anctc@rejuad miscarriage

of justice. Sawyer v. Whitley, 505 U.S. 333, 338 (1992);accordSkillicorn v. Luebbers, 475

F.3d 965,97677 (8" Cir. 2007) (“Unless a habeas petitioner shows cause and prejudice or that
he is actually innocent of the charges, a [federal habeas] court may not reach ithkeoimer
procedurally defaulted claims in which the petitioner failed to follow apple state procedural
rules in raising the claim”). “Cause for a procedural default exists wéameethingexternal to

the petitioner, something that cannot fairly be attributed to him[,] . . . ‘impededeffuosis to

comply with the State’s procedlrreule.”” Maples v. Thomags565 U.S. 266, 2812012)

(alterationsand emphasis in original) (quoting Coleman v. Thompson, 501 U.S. 722, 753

(1991)). Notably, the precise contours of the cause requirement have not been déadg.d
lvy v. Caspari 173 F.3d 1136, 1140 {&Cir. 1999). If a petitioner does not establish cause for

the procedural default, the Court need not determine whether he demonstrated actuaé prejudi
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SeeCagle v. Norris, 474 F.3d 1090, 1099"(8ir. 2007) (“If a prisoner failto demonstrate

cause the court need not address prejudice”).

To invoke the fundamental miscarriage of justice exoapt the procedural default rule,
a petitioner must present new evidence affirmatively demomgjrdtat he is innocent of the
crime for which he was convicted. Abdi v. Hatdb0 F.3d 334, 338 (8th Cir. 2006)Without
any new evidence of innocence, even the existence of a concededly meritorioiisticoast
violation is not in itself sufficient testablish a miscarriage of justice that would allow a habeas

court to reach the merits of a barred claimCagle 474 F.3dat 1099 (quoting Schlup. Delg,

513 U.S. 298, 316 (1996)

Petitioner did not pursue in his poesbnviction appeal his ineffége assistance of
counsel challengebased on his trial attorney’sxamination of Dr. Munch. Therefore,
Petitioner’s ineffective assistance of counsel claims in grounds one andothhee federal

habeaspetition are procedurally defaultedSweet v. Db, 125 F.3d 1144, 11490 (8" Cir.

1997) (finding one of the petitioner’s claims defaulted because he “failed tatrais@s post
conviction appeal”)

Petitioner has nasserted odemonstrated any cause for his failpreperlyto present to
the state courtshe ineffective assistance of counsel claims he now pursues in grounds one and
threeof his federal habeas petitionBecause Petitioner has not establistiredrequisitecause,
the Court need not consider whether Petitioner has demaded theprejudice needed to
overcome th@rocedural defauldf those claims

Finally, Petitioner has not submitted any new evidence of his actual innocenkbasher
allegal such evidence exists. Therefore, no fundamental miscarriage of justice @agtsd
the procedural default.
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Under the circumstances, grounds one and three are procedurally barred, and the Court
may not consider the merits of those claim&ecause Petitioner pursued themaining
ineffective assistance of counsel claim, the clagferred to asground two, in his post
conviction appeal, the Court will address the merits of that ground for relief.

B. Merits — Ineffective assistance ofrial counsel —Eliciting Victim’s inadmissible
hearsaystatements throughr@ssexamination of MsFairaizel(ground two)

In his second ground for relief, Petitioner contends his trial attorney pdowndéective
assistance of counsel by elicitimgadmissible hearsay durinipe crossexamination of Ms.
Fairaize] specificallya statement Victim made Ms. Fairaizel that Petitioner “put his bottom in
her bottom.” Petitioner asserts Victim’'s statement to Ms. Fairaizel constitutes inadmissible
hearsay that bolstered Victim’s credibility.

Respondent counters that the Missouri Court of Appeals correctly and reasonably applied
clearly established federal law in concluding in Petitioner's -posviction appeal that
Petitioner’s trial attorney did not provide ineffective assistance of cbunke particular,
Respondent argues the Court of Appeals’ decision that counsel’s challengeohiugsias part
of a reasonable trial strategy is supported by the record and is not an incouertasonable
application ofStrickland

For this ground, Petitioner challenges the following exchange between hetoraey

and Ms. Fairaizel at trial:

Q. During her forensic interview [Victim] told you “he put his bottom in my
bottom.” Did you take that to mean she was describing vaginal
intercourse?

A. That would indicate that, yes, because she was talking amopenis in
her vagina.

Q. No further questions at this time, Your Honor.

14



Trial Tr., Resp’t Ex. A, at 148. In affirming the denial of Petitioner’s qpostviction motion,
the Missouri Court of Appeals concluded the challenged question was part of a nkasaala
strategy. Specifically, the Court of Appeals held:

In this case, trial counsel’s trial strgtewas to highlight the expected
inconsistencies between the testimony of Victim, Fairaizel, and Dr. Munch, i
order to persuade the jury that Victim’'s allegation of abuse was fabricated in
response to the separation of her mother and [Petitioner]; ernjpigatsiat Victim
insisted that [Petitioner] “put his bottom in [her] bottom'and that, with those
words, Victim in fact meant that [Petitioner] put his penis into her vaginas a
reasonable means of pursuing that end. That the expected inconsistencies did not
materialize during trial does not now negate the validity or reasonableness of tha
strategy.

Grogan No. SD31612, Resp't Ex. J, at 7-8.

1. Standard of Review (Merits)

The Court fs bound by the AEDPA to exercise onigited and deferential review of

underlying state court decisiohsLombholt v. lowa, 327 F.3d 748, 751"(gir. 2003). A federal

court may not grant relief to a state prisoner unéestate court's adjudication of a claifh)
“realted in a decision that was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the Uniksxd ;Si|a(2) “was
based on an unreasonable determination of the facts in light cdvidence presented in the
State court proceedirig28 U.S.C. § 2254(d).

A state court decision is contrary to clearly establisbeded StatesSupreme Court
precedent if‘the state court arrives at a conclusion opposite to that reached by [the Supreme

Court on a question of law or . . . decides a case differently than [the Suprentdj@3oom a set

of materially indistinguishable facts.Williams v. Taylor 529 U.S. 362, 413 (200@)Taylor").
If a state coufs decision is not“contrary td cleaty established law, then the
“unreasonablenesstandard appliesvhichis “meant to be difficult to meet, andven a strong
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case for relief does not mean the state court's contrary conclusion was unidedsoWébiams

v. Roper, 695 F.3d 825, 831"{&ir. 2012) (quoting Harrington v. RichteB62 U.S. 86, 102

(2011)). A state court decision is an unreasonable application of cleatyigstd federal law
if it “correctly identifies the governing legal rule but applies it unreasonably t@dte dfa
particular prisoner's caseTaylor, 529 U.S. at 407-0&eealsoid. at 413.

The “clearly establishe#ederal law requirement of habeas review requires the habeas
court to consider only United States Supreme Court precedents decidedhaginetthe state

court issues its decision on the meriGreene v. Fisheb65 U.S. 34, 3810 (2011) (relying on

Cullen v. Pinholster563 U.S. 170(2011)). State courts are not requiréal cite to Supreme

Court cases,*so long as neither the reasoning ribe result of the stateourt decision

contradicts theni. Revels v. Sander§19 F.3d 734, 739 {BCir. 2008)) (quotingEarly v.

Packer 537 U.S. 3, 8 (2002) (per curiam))mportantly, n reviewing state coudecisions to
ascertain whether thesither contradict or unreasonably applgarly established federal law,
federal habeas coutis limited to the record that was before the state court thatiedfed the
claim on the merits."Cullen, 563 U.S. at 181.

Additionally, in a federal habeas action pursued by a state prisan@etermination of a
factual issue made by a State court shall be presumed to be "combxds rebutted by the
petitioner by clear and convincing evidence. 28 U.8Q@254(e)(1). The presumption of
correctness of a state cdgriindings of fact applies to the factual determinations made by a state

court at either the trial or appellate leyé&snulls v. Roper535 F.3d 853, 8685 (8" Cir. 2008)

(en banc); and to a state cosrimplicit findings of fact,Grass v. Reitz749 F.3d 738, 743 {8
Cir. 2014) Likewise, federal habeas cosrdefer to state courtcredibility determinations

Smulls 535 F.3cht 864.
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Here, the merits of the ground under consideration require analysis of theveffes$ of
Petitioner’s trial attorney in representing Petitioner during counsedssexaminationof Ms.
Fairaize] specifically with regard to the challenged statemenViotim to Ms. Fairaizel. The
Sixth Amendmerns guarantee afounsel is one of the rights applicable to $tetes through the
Fourteenth Amendment because it is deemed fundamental and essential to al.faBde

Gideon v. Wainwright, 372 U.S. 336, 342963). “[T]he right to counsel is the right to the

effective assistance of counseMcMann v. Richardson, 397 U.S. 759, 771 n. 14 (19@&ord

Kimmelman v. Morrison477 U.S. 365, 377 (1986When reviewind anineffectiveassistance

of-counsel claim;a court must indulge a strong presumption that cotsisehduct falls within

the wide range of reasonable professional assistaWeods v. Donald, 135 S. Ct. 1372, 1375

(2015) (per curiam)(quoting Strickland 466 U.S. at 689). To succeed on an ineffeetive
assistancef-counsel claim, a federal habegegtitioner must show that: (1)céunsels
representation fell below an objective standard of reasonabldgssrformance prorig]; and
(2) “the deficient performance prejudiced ttiefense[(“prejudice prong)]” Strickland 466
U.S. at 688, 687.

The first or performance prorfgequires a showinghat counsel made errors so serious
that counsel was not functioning as theounsel guaranteed the defendant by the Sixth

Amendment” White v. Dingle, 757 F.3d 750, 783 (8" Cir. 2014) (quotingStrickland 466

U.S. at 687).More specifically, a petitioner must demonstrate thatinsels performance was
so deficient as to fall belwan objective standard of the customary skill and diligence displayed

by a reasonably competent attorrieyArmstrong v. Kemna, 534 F.3d 857, 863%' (Bir. 2008)

(citing Strickland 466 U.S. at 68B4). In assessing a challenge to an attdosyesrformance, a
federal habeas court must rs@icondguess counsd assistance, avoid thdistorting effects of
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hindsight,” and attemptto evaluate counsel's challenged conduct from colsmgarspective at
the time the challenged conduct occurregell v. Cone 535 U.S. 685, 698 (2002) (quoting
Strickland 466 U.S. at 689).“Although hindsight may make a decision appear unwise or
unsound, when scrutinizing counselperformance a courtmust be highly deferentidl.

Underdahl v. Carlson, 381 F.3d 740, 74% (@r. 2004) (quotingtrickland 466 U.S. at 689).

There is“a strong presumption that courisethallenged actions or omissions were,

under the circumstances, sound trial strateg@arrett v. Dormire 237 F.3d 946, 9480 (8"

Cir. 2001)(citing Strickland 466 U.S. at 89). Strategic decisions left to counsel include all trial
decisions other than the decision whether or not to plead guilty, waive aiglyytestify on

one’'s own behalf, and take an appeal. United States v. Washjiri@® F.3d 721, 7234 (8"

Cir. 1999). “There is a strong presumption that courssetrategic choices were reasondble.

Forsyth v. Ault, 537 F.3d 887, 891"{&ir. 2008).

The second or prejudice prohigequires a showing thathere is a reasonabpobability
that, but for counsel's unprofessional errors, the result of the proceeding would have been
different.”” White, 757 F.3d at 753 (quotin§trickland 466 U.S. at 694).“A reasonable
probability is a probability sufficient to undermine confidence in the outcont@arroll v.
Schrirg 243 F.3d 1097, 1100 {8Cir. 2001) (internal quotation marks omitteduoting
Strickland 466 U.S. at 694). The petitioner bears the burden of showing such a reasonable

probability, Lawrence v. Armontrout, 961 F.2d 113, 118" @ir. 1992); and, in determining

whether or not there was prejudice, the federal habeas court considers the aobtatiey

evidence Armstrong v. Kemna, 590 F.3d 592, 598 Bir. 2010).

The habeas court needt address the ppadice prong if the attornéy performance was

not deficient. SeeParkus v. Bowersox, 157 F.3d 1136, 1149 @r. 1998). Conversely, the
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habeas court does not need to address cosiradlelgedly deficient performance if the petitioner

has failed to she prejudice. SeeStrickland 466 U.S. at 697Williams v. Locke 403 F.3d

1022, 1025 (8 Cir. 2005).

Importantly, f{e]stablishing that a state cowt application of Strickland was
unreasonable under § 2254(d) is .difficult.” Harrington 562 U.S.at 105. “The standards
created byStricklandand 8§ 2254(d) are bottnighly deferential, and when the two apply in
tandem, review isdoubly’ so.” Id. (internal citations omitted). More specifically, when
resolving an ineffective assistance of trial counsel claim, a federal habeasiemsrthe claim
through two filters: first the court defers to the judgments of trial cowmskdrStrickland 466
U.S. at 689, and then the coudefer[s] to the state courtapplication of federal law to the facts

of the caseseeBell . . ., 535 U.S[at] 698-99. . ..” Marcrumyv. Luebbers, 509 F.3d 489, B0

(8" Cir. 2007).

2. Reasonable trial strategy

Here, the Court of Appeals found Petitioner’s trial attorney’s challenged quastiohi
Ms. Fairaizel‘constituted reasonable trial strategyThe trial transcript reveals trial counsel’s
strategy toidentify the inconsistencies between Victim’s, Ms. Fairaizel's, and Dr. Munch’s
testimony,to emphasize the lack @hysicalevidence supporting Victim’s allegatignand to
characterizeVictim's report of the incident as purported fabrication In her opening
Petitioner’s attorney stated:

[w]e are going to show you that this never happened. [Victim], from the
beginning, has said “he put his bottom in my bottom.” To [Victim], . . . this
means he put his penis in her vagina. That is how she understood it. That is how
Clea Fairaizel understood it. But Dr. Munch will tell you there is ngsichl
evidence that that occurred. The hymen is intact, with noegaos, which

means there wasn’t even a tear that healed over the course of eight months. There
is nothingto say that this happened with physical evidence. . . . Dr. Munch will
also ell you that had this occurred like [Victim] says it did, there would have
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been physical evidence, even eight months later, and there was none. ... Then

you will hear from [Victim]. She says it only occurred once at her mother’s house

and he put his bom in my bottom. . .. [W]e'll also tell you that [Petitioner] and

[Victim's mother] were separated. They were living apart. They weréden t

road towards divorce but got back together off and on. By January of '06 they

were no longer doing that. ...JA]nd then, these allegations are made when

[Petitioner] moved on with his life and got another girlfriend. Then [Victim]

came forward eight months later and said “he put his bottom in my bottom.” . ..

There’s no physical evidence that this ever osxli All you have is a little girl’s

story, who has lost the only father she’s ever known . . .. This never happened . .

.. This little girl is telling a story, but a story is all it is.
Trial Tr., Resp’'t Ex. A, at 1281. During her crosgxaminaion of Ms. Fairaizel, Petitioner’s
counsel engaged in the challenged inquiryDuring crossexamination, Dr. Muah,
acknowledged that her findings were consistent with other victims of sexual atobiadtta “an
eleven year old who had never engagesdexual activity’ and that the credibility o& victim’s
story is what determines whether or not a victim suffered from sexual aplrsa. Tr., Resp’t
Ex. A, at 15556.) Petitioner’'s counsel also cressaminedDr. Munch aboutthe absence of
physical @idence of sexual abuse. However, as the Missouri Court of Appeals cotedel
did not obtain Dr. Munch’s concession “that there should have been physical evidence of a
sexual assault if the abuse occurred as claimed by Viétinn her closing, Petitioner’s counsel
argued the importance of having physical evidence to support accusations, thee atise
evidence supporting Victim’s statements regarding the incident, and the pdstidhet incident
did not occur®?

The record supports the Missouri Court of Appeals’ decision. Petitioner has not shown

how the Court of Appealsdecisionis based on an unreasonable determination of the facts in

light of the evidence presented.

*L Trial Tr., Resp’t Ex. A, at 1568; Grogan No. SD31612, Resp't Ex. J, at 7.

2 Trial Tr., Resp'Ex. A, at 19094,
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Additionally, the “question undeg 2254(d) is not whether [the federal habeas court]
believe[s] the state court’s determination unitherStricklandstandardvas incorrect but whether

that determination was unreasonabla substantially higher threshold.” Kennedykemnag

666 F.3d 472, 477 (8 Cir. 2012) (internal quotation mastomitted) (quoting Knowles v.
Mirzayance 555 U.S. 111, 123 (2009)). Petitioner provides no basis for a finding that the
Missouri Court of Appeals’ application of thtrickland standard was contrary to or an
unreasonable application of clearly established federal law. In light of teeede accorded
counsel's performance and the strong presumption that counsel's challenged axcigiitste
reasonable trial strategy, thMissouri Court of Appeals correctly and reasonably concluded
counsel’s challenged conduct did not constitute deficient performance Stncétand In the
absence of an attorney’s deficient performance, the Court need not address gnafathic

Strickland Parkus 157 F.3dat 1140. Petitioner’s ineffective assistance of trial counsel clam

ground twais without merit.
IVV. Discussion of Petitioner'sRequest for an Appointed Attorney
In his petition, Petitioner requests the appointment of an attorney. Respondent did not
addresghis request.

Habeas proceedings are civil in natur8eeHilton v. Braunskill, 481 U.S. 770, 776

(1987). Therefore, a habeas petitioner does not have a Sixth Amendment right to counsel.

Hoggard v. Purkett, 29 F.3d 469,14@" Cir. 1994). Nor is there any other constitutional right

to the appointment of counsel in a § 2254 proceediBgeid. Instead, in a habeas proceeding
pursued by a prisoner challenging state custody not involving a capital serdanh as this
case, 18 U.S.C. § 3006A governs the appointment of counsel for a petitioner“ithansially
unable to afford counseél. 28 U.S.C. § 2254(h). Under § 3006A, a court may appoint an
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attorney to represent ‘dinancially eligiblé § 2254 petitioner if‘the interests of justice so
require” 18 U.S.C. 8 3006A(a)(2)(B).

The interests of justice support the appointment of an attorney for a hab&asgeti
under limited circumstances, either when the habeas court conducts an evidentiagydmetne
habea petition,Hoggard 29 F.3d at 471, or, in the absence of an evidentiary hearing, when the

habeas court exercises its discretion to appoint an attorney, Abdullah &, N8rF.3d 571, 573

(8" Cir. 1994). The record does not support a determinatioh tH interests of justice require
the appointment of counsel.

An evidentiary hearing is not required in this case because the Court may consider only
the record before the state court that adjudicated the merits of Petisaeondground for
relief. SeeCullen 563 U.S.at 181 Additionally, the state court record is used to ascertain
whether grounds for relieSuch as Petitioner’s first and third grouna® procedurally barred

In exercising its discretion to resolve a habeas petitismeqiest for appointed counsel
in the absence of an evidentiary hearing, a habeas court considers the legalt@ad fac
complexity of the case and the petitidseability to investigate and present the grounds for

relief. Abdullah 18 F.3d at 573accord Morris v. Dormire 217 F.3d 556, 5589 (8" Cir.

2000). Petitioneés grounds are straightforward ineffecti@ssistanc®f-trial-counsel claims
resolved on the basis of the state court proceedings only. Nothing of recootstietes
Petitioner lackd access to legal resources support his positions on his grounds for relief.
Therefore, neither the legal and factual complexity of Petitisngrounds for relief nor
Petitioners ability to investigate and present those grounds supports the appointment of counsel.

V. Conclusion
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Petitioner’s petition for relief pursuant to 28 U.S82254 is denied because: grounds
one and three are procedurally bareew ground two lacks merit. Additionally, the Court
denies Petioner’s rguest for an appoiad attorney Fnally, because Petitionéailed tomake a
substantial showing ad denial of a constitutional right, the Court will not issue a certificate of

appealability. See28 U.S.C.§ 2253(c)(2);Tiedeman v. Benson, 122 F.3d 518, 529 (@r.

1997).

After careful consideration,

IT IS HEREBY ORDERED that Petitionés request for an appointed attorney is
DENIED.

IT IS FURTHER ORDERED thatthe federal habeas petition filed Rerome Grogan
[ECF No.1] is DENIED without further proceedings.

IT IS FINALLY ORDERED that any motion by Petitioner for a certificate of
appealability will beDENIED.

A judgmentdenying Petitioner’s petitiois filed herewith.

17 2 7
/-"zf e [,K 47{--!&—__._..
UNITED STATES MAGISTRATE JUDGE

Dated this3™ day ofMarch 2017.
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