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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

LENN A. IVY,
Petitioner,
No. 4:13ev-01283JAR

V.

JAY CASSADY,

N e N N N N N N

Respondent. )

MEMORANDUM AND ORDER

This matter is before the Court on PetgoLenn A. Ivys Petitionfor Writ of Habeas
Corpus pursuarnp 28 U.S.C. § 2254 (Dscl, 4. The Government has respondédoc. 17),
and Petitioner has filed a reply (Do®)2For the following reasons, Petitionessction 2254
petition isSDENIED and this action i®ISMISSED with prejudice.

I.  Introduction and Background

On April 14, 2010, a jury found Petitioner guilty of one count each of sedegdee
murder and armed criminal actioDdc. 4; Resp. Ex. B at 17B83). On April 14, 2010, Petitioner
filed a motion forjudgment of acquittal notwithstanding the jury’s verdict, or in the alternative,
motion for a new trialResp. Ex. B at 176-78). The trial court denied the motion, anday28,
201Q sentenced Petitioner to life in prison on the seategtee murder cogrand fifty years in
prison on the armed criminal action count, both sentences to be served concudeatl§ {6
83). Both counts arose out of the shooting death of Bruce McCaleb.

Petitioner filed a direct appeal, raisioge point of error that thetrial court erred by
overruling his challenge to the prosecutor'srgmptory strike of a African-American

venireperson in violation of Batson v. Kentucky, 476 U.S. 79 (1986) (Resp. Ex.-82atThe
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Missouri Court of Appeals, finding no error of lawfiahed the trial court’s judgment (Resp.

Ex. E). The Court of Appealsummarized PetitionerBatsonchallengeas follows:

[Petitioner] raised hiBatsonchallenge as to two peremptory strikes made by the
State, identifying these venirepersons and [Pagtipas AfricarAmericans. The

trial court made a complete record as to the proceedings. The State proffered its
raceneutral explanations for each individual. The trial court conducted a further
inquiry as to [Venireperson 1]'s ability to sit as a juror in light of an apparent
disability. The State, being satisfied of [Venireperson 1]'s ability toeser
withdrew its strike against him and struck another young, Caucasian, female
venireperson instead. Additionally the State prof|flered its-rexdral reasn for
striking [Venireperson 2]. The State explained that it believed younger paeple
more liberal and less likely to return a guilty verdict. The age of a veniserper
considered a raemeutral factor that may be considered when making peremptory
strikes.

After the State proffered its raceutral reasons for striking [Venireperson 2],

[Petitioner] identified two similarly situated Caucasian venirepersons wére

not struck by the State. However, one of the identified venirepersasmistruck

by the State for the same youthful reasons after the State withdrew its ghalfen

[Venireperson 1]. The State responded that it would be unable to strike every

young person within a venirepanel.
(Id. at 67).

On August 22, 2011Petitionerfiled a pro se motion to vacate, set aside, or correct the
judgment or sentence (Resp. Ex.at 534). In his pro se motion, Petitioner raised nineteen
grounds for relief, including, as relevant, each of the claims he now raises in his § 2@&d. pet
Counsel was appointed for Petition@t. at 35), and counsel filed an amended motion to vacate,
set aside or correct judgment or sentence and a request for an evidentieny peesuant to
Missouri Supreme Court Rule 29.Hsseling two claims:

() Trial counsel was ineffective by failing to interview, endorse, and call eeesges

Ms. Rosie Sims, Ms. Tasha Holder, and Mr. Lenn A. Ivey,(&lectively, “alibi

witnesses”) all of whom were willing and available to testify that Petitioner waas i

Indiana wha McCaleb was shot.



(2) Trial counselwas ineffective by eliciting, and failing to object to, testimony that
Petitioner had remained silent after he was warned thzadéhe right to do sb.
(id. at 3956). On December 1, 2011, the motion court denied Petitioner's motion without an
evidentiary hearingld. at 5763). The motion court summarized the facts of Petitioner’'s case as
follows:

The evidence at [Petitioner’s] trial was that Charles Robinson, his fBtoee
McCaleb and Tadila went to the Schnucks pang lot at Natural Bridge and
Union on October 9, 2008 to meet someone known as CJ (Robert Saunders) and
purchase crack cocaine. Takaila, who was a frignRabinson’s, went into a

Foot Locker store and then returned to the car. Mr. Robinson’s fatheugot

the car and walked across the parking lot to talk to a young lady. Another vehicle
pulled in and parked next to their car, a person got out of the car and the person
said something to Mr. Robinson. Mr. Robinson and [Petitioner] walked to the rear
of the car. Bruce McCaleb looked at the drugs [Petitioner] had, and McCaleb said
he did not want the drugs. [Petitioner] put a gun to McCaleb’s head and said “give
it up.” Takailagot out of the car and went to the trunk to get a purse which she
broughtback to the cafMcCalelj said to [Petitioner], “if you was gonna kill me,

kill me.” [Petitioner] shofMcCalel in the head, and Takaila and Robinson ran
off. [Petitioner] pointed the gun at Robinson, the gun jammed, and [Petitioner]
then went througliMcCaleb’d pockets. These events were testified to by both
Charles Robinson and Takaila, and the jury was shown a surveillance video.

Robert Saunders testified at the trial that he went to the Schnucks parking lot with
[Petitioner], his daughter and higlffiend Tamika!® He sail they had gone to

the parking lot to make a drug transaction. After they arrived, [Petitionegujot

and went to meet Robinson. [Petitioner] got into the car that [Robinson],
[McCaleb] and Takaila were in, Saunders heard shots fired, and Saunders sped
away. He later called the police because he did not want to be involved with what
happened in the parking lot.

Tamika also testified at the trial. She knew [Petitioner] because [Petitioasrh w
friend of her boyfriend[, Saundersphe stated that [Petitioner] got out of their
car, got into the car next to theirs and she heard a gunshot.

Detective Scott Sailor testified at the trial that [Petitioner] made a voluntary
statement after he was arrested several months later in Indiandpat if the
officers had seen the surveillance video “you should have seen the fight inside the
car” and that [Petitioner] thereby placed himself at the scene.

! petitioner does not raise this ground in his § 2254 petition.
Z Takaila and Tamika are sisters.



(Id. at 5859).

On November 20, 2012, the Missouri Court of Appeals affirmed the motiort’so
denial of posttonviction of relief (Resp. EX). As to Petitioner’s claim that trial counsel failed
to interview and call alibi witnesses, the Court of Appeals concluded that cdwaasabt been
ineffective, as none of thaibi witnesses couldacount for Petitioner's whereabouts the date
of McCalebis murder, and thus could not provide Petitioner a viable alibi. The Court of Appeals
further concluded that Petitioner could not show that he had been prejudiced by the absence of
alibi witnes®s’ testimony, given the overwhelming evidence of his guilt which inclided
eyewitnesses who hadentified him as the shooter.

In July 2013 Petitioner filed hi§ 2254 petition, raising nine grounds for relief:

(1) The trial court abused its discretion ineorulingtrial counsel’sBatsonchallenge;

(2) Trial counsel was ineffective by erroneously advidieitionerthat his criminal record
would be read to the jury if heere totestify in his own defense at trial, and direct
appeal counsel was ineffective [ajling to raise this claim;

(3) Trial counsel was ineffective by failing to investigate and present an divertizeory of
the crime, and direappeal counsel was ineffective for failing to raise this claim;

(4) Trial counsel was ineffective by failing to investigate and call alibi witnessesalaatrd
directappeal counsel was ineffective by failing to raise this claim;

(5) Trial counsel was ineffective by failing to call expert witnesses to testifiahtdgarding
forensic evidence, and direappeal counselas ineffective by failing to raise this claim;

(6) The trial court abused its discretion by allowing perjured testinfomy four state
witnesses, trial counsel was ineffective by failing to object to the perjured tagtiard

directappeal counsel was iffiective by failing to raise the issue;



(7) The prosecutor engaged in misconduct by knowingly eliciting the perjuredadagtiand
trial counsel and direcppeal counsel were ineffective by failing to raise the issue;
(8) The prosecutor engaged in misconduct by inflaming the passions of the jury to convict
Petitioner in order to protect the community and deter future crime, the tridlezoen
by allowing the misconduct, and trial and dirappeal counsel were ineffective by
failing to raise this issue; and
(9) Trial counsel was ineffective by failing to yse a motion fora new trial, newly-
discovered exculpatory evidence supplied by the victim’s daughter, andajppesl and
motion counsel weralsoineffective byfailing to rely on the new evidende his state
post-conviction proceedingtewly-discovered evidence claim”)
(Docs. 1, 4).
II.  Analysis
Pursuant to 28 U.S.C. § 2254, a district court “shall entertain an application foraf writ
habeas corpus on behalf of a person in custody pursuant to the judgment of a State court only on
the ground that he is in custody in violation of the Constitutiolaws or treaties of the United
States.” 28 U.S.C. § 2254(a). Federal courts may not grant habeas relief onthati&ias been
decided on the merits in state court unless that adjudication:
(1) resulted in a decision that was contrary to, or involaadunreasonable
application of, clearly established Federal law, as determined by the ®uprem

Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presentadhe State court proceeding.

28 U.S.C. § 2254(d)(4(2). “A state court's decision is contrary to . . . clearly established law if
it applies a rule that contradicts the governing law set forth in [Supreme Casd$ or if it

confronts a set of facts thate materially indistinguishable from a [Supreme Court] decision



and nevertheless arrives at a [different] resufagle v. Norris474 F.3d 1090, 1095 (8th Cir.

2007) (quoting_Mitchell v. Esparza, 540 U.S. 12;18(2003)).A state court “unreaswbly

applies” federal law when it “identifies the correct governing legal rule fiilvd Supreme]
Court's cases but unreasonably applies it to the facts of the particular Satensicase,” or
“unreasonably extends a legal principle from [the Supr€mert's] precedent to a new context
where it should not apply or unreasonably refuses to extend that principle to a next whete

it should apply.”Williams v. Taylor 529 U.S. 362, 407 (2000). &ate court decision may be

considered an unreasonable determination “only if it is shown that the state cestapively

correct factual findings do not enjoy support in the record.” Ryan v. Clarke, 387 F.3d 785, 791

(8th Cir. 2004) (citing 28 U.S.C. 8§ 2254(e)(1)) state court's factual findings areggumed to

be correct. 28 U.S.C. § 2254(e)(1); Wood v. Allen, 558 U.S. 290, 293 (2010). Review under

§2254(d)(1) is limited to the record before the state court that adjudicated theoclaiihe

merits.Cullen v. Pinholster, 131 S. Ct. 1388, 1398 (2011¢aCand convincing evidence that

state court factual findings lack evidentiary support is required to grant hededs28 U.S.C.
§2254(e)(1)Wood, 558 U.S. at 293.
A. Ground 1: Petitioner’s Batson Challenge

Petitioner argues thdtis right to equal protection was violated whie prosecution
exerciseda peremptory strike againan African-American venirepersom.rial counsel objected
to two strikesof African-American venirepersonglaiming thatthey weremotivated by the
prospective jurors’ race and that they thus violaBaison The prosecution then offered a race
neutral reason for the strikebie venirepersons’ youthvithdrew one of the challenged strikes
after the trial court clarified thahe venireperson’s apparent disability would not inhibit his

ability to participate as a jurpand struck a young, Caucasian venireperson insteiadl counsel



noted that the prosecution had not struck another young, Caucasian venireperson, and the
prosecutor then explained that it would be impossible to strike every young veniregérson
trial court overruled Petitioner’s objection.

“[T]he Equal Protection Clause forbids the prosecutor to challenge potential jolelss s
on account of their raceBatson 476 U.S. at 89. In evaltiag Batsonobjections, trial courts are
guided by a threstep process:

First, a defendant must make a prima facie showing that a peremptory challenge

has been exercised on the basis of race. Second, if that showing has been made,

the prosecution must @ff a raceneutral basis for striking the juror in question.

Third, in light of the parties’ submissions, the trial court must determine whether

the defendant has shown purposeful discrimination.

Miller-El v. Cockrell, 537 U.S. 322, 328 (2003) (citatioa omitted).“[T]he denial of aBatson

challenge is itself a finding at the third step that the defendant failed to ¢arbuiden of

establishing that the strike was motivated by purposeful discrimination.”ISmuRoper, 535

F.3d 853, 863 (8th Cir. 2008) (en ban@he Court concludes that the Missouri Court of

Appeals rejection of Petitioner'sBatson claim was not contrary to, or an unreasonable

application of, clearly established federal |&ee28 U.S.C. 254. Even if the Court were to
assume that Petitioner made a prima facie showing that the prosecutor exepesechptory
challenge to strikéhe African-American venireperson on the basishefrace, the Court would
nevertheless concludinat the Court of Appeals reasonably concluded that the prosecution
offered a raceneutral basis for the strikeher youthk—asnothing in the record suggests that the

proffered basis was pretextullckett v. Kemna, 203 F.3d 1052, 1054-55 (8th Cir. 2009 (s

a raceneutral reason for peremptory strikes). To the contrary, the record appears to gwport
prosecutor’'s proffered reason for the peremptory strikes, as the prosecutirewibne of the

challenged strikes and instead struck a young, Caucasi@reperson, Sebnited States v.




Dawn 897 F.2d 1444, 14449 (8th Cir. 1999) (petitioner failed tnakeprima facieshowing of
Batsonviolation where prosecutor used six of seven peremptory challenges to exclude -African
American venirepersons, prosecutor offered #ramatral reasons for the strikes, and defendant
failed to present any other evidence of racial discriminatidwerordingly, the Petitioner's
Batsonclaim will be denied.
B. Ground 4: Failure to Call Alibi Witnesses

1. Ineffective Assistance of Trial Counsel

Petitioner asserts that trial counsel provided him ineffective assistanediby fo call
thealibi witnesses to testify at his trial. To state a claim of ineffective assistanca gbtrnsel,
Petitioner must demonstrate both that losirsel's performance was deficient and that he was

prejudiced by that performancgtrickland v. Washington, 466 U.S. 668, 687 (1984). Deficient

representation means counsel's conduct fell below the conduct of a reasonablyecbmpe
attorney.ld. To establish prejudice, Petitioner must show “a reasonable probability that, but for
counsel's unprofessional errors, the result of the proceeding would have been différext.”
694. Federal habeas review obticklandclaim is highly deferential, dcause “[t]he question is

not whether a federal court believes the state court's determination un8¢nicklandstandard

was incorrect but whether the determination was unreaserablsubstantially higher

threshold.”Knowles v. Mirzayance, 556 U.S. 111, 123 (2009) (internal quotations and citations

omitted). There is a strong presumption that counsel’s “challengexh aetight be considered

sound trial strategy.’Strickland 466 U.S. at 687 (quoting Michel v. Louisiana, 350 U.S. 91, 101

(1955)).
The Gurt concludes that the Missouri Court of Appeals’ denial of his-afitnessclaim

was not contrary to, or an unreasonable application of, clearly established fadeiaée28



U.S.C. 82254. More specifically, the Court agrees with the Court of Appeals’ conclusion that
Petitioner did not show that he was prejudiced by counsel’s failure to call thevafibsses
because none of the witnesses could accounhi®owhereabouts on the dadé McCaleb’s
murder. PetitionerasmendedRule 29.15 motion stateétat three witnesses had been available to
testify on his behalf. First, his petition claimé¢idat Rosie Sims would have testified that
Petitioner went to Indiana “at the very beginning of October 2008, around October 1 or 2, 2008”;
that he was in Indiana to celebrate a family birthday during the second weekobeO2008;

that he stayed in Indiana for “sig-seven months”; and that they visited “frequently.” Second,
the motionasserted that Tasha Holder, Petitioner’s niece, would have testifiecethian@r was

in Indiana during the first week of October and that he “stayed for severahs.” Finally,
Petitioner's amended Rule 29.15 motidleged that Lenn Ivy, Sr., Petitioner’'s father, would
have testified that Petitioner must have been in haliem “early October 2008” because he
spoke with Petitioner on his motherladiana home telephone during that time. Notably,
Petitioner's amended Rule 29.15 petition did not allege that any of the proposed alibs@gtne
had firsthand knowledge of Petitioner's whereabouts on October 9, 2008, the date of McCaleb’s
murder. Rather, it claimednly that the witnesses were generally aware that Petitioner had
travelled to Indiana, anlkad beerthere for some period of time in October 2088.such, even

if they had testified at trial, none of the alibi withesses could provide Petitiowiable alibfor

the specific date and time of McCaleb’s murd&nnell v. Dormire, 2016 WL 1275482, at *18

(E.D. Mo. Mar. 31, 2016) (rejecting claim that trial counsel wasffective by failing to
investigate, interview, and present testimony of alibi withess where, li#gealéi witness could
not account for petitioner’'s whereabouts during time the crime was committed).

The Court further agrees with the Court of Appeals’ conclusion that Petitioner did not



show that he was prejudiced by thabsenceof alibi-withess testimony, in light othe
overwhelming evidence of his guilivhich includedvideo footage of the crimagstimony of
four eyewitnesses whadentified Petitioner as McCaleb’sshootey and Petitioner's own
statement placing himself at the scene of the crimshort, Petitioner did not establish that
was prejudiced by the absence of thheposed testimony of the alibitnesgs Strickland 466
U.S. at 6874. The Court will thus deny Petitioner’s claithattrial counsel wasneffective by
failing to callthealibi witnesses.
2. Ineffective Assistance of Direct Appeal Counsel

Petitioner asserts that diremppeal counsel was ineffective by failing toseion direct
appeal, his claim that trial counsel was ineffective by failing to call the alibi wase$he Court
concludes that dire@ppeal was not ineffective by not raising Petitioner’s claims of ineffective
assistance of trial counsel becauseMissouri, claims of ineffective assistance of trial counsel

are not cognizable on direct appeal. Mo. Sup. Ct. R. 29.15; Arnold v. Dormire, 675 F.3d 1082,

1087 (8th Cir. 2012) (“Missouri law does not allow a claim for ineffective assistdnosunsel
to beraised on direct appeal’). Counsel cannot be ineffective by failing to raiseabtavi
claims. Strickland 466 U.S. at 68B4 (requiring habeas petitioner to show that he was
prejudiced by counsel’s representation).
C. Procedural Issues
Petitioneirs remainirg claims are procedurally defaulted district court is generally

barred from considering a habeas petitioner’s procedurally defaulteds dasent a showing of

cause for the default and resulting prejudiceleman v. Thompson, 501 U.S. 722, 750 (1991).
Before seeking habeas relief, a petitioner is required to brengdims through “one complete

round of the State's established appellate review process” because “thdiexhdarine is

-10 -



designed to give the State courts a full and fair opportunity to resolvealfentstitutional

claims before those claims are presented to the federal cadi$sllivan v. Boerckel, 526 U.S.

838, 845(1999);see als®8 U.S.C. § 2254(c)-ederal habeas review of a claim is barred where

a prisoner has defaulted his federal claims in a state court proceedingptosaraindependent

and adequate state procedural r@eleman v. Thompson, 501 U.S. 722, 750 (1991). Under

Missouri procedural rules, claimghich areraised in pro se Rule 29.15 motions, but which are

not raised or attached to an amended motion, are deemed abandoned. Reynolds v. State, 994

S.W.2d 944, 9486 (Mo. 1999). Also,n Missouri, claims of ineffective assistance of trial
counsel must be raised in pasinviction relief motions, and are not cognizable on direct appeal.
Mo. Sup. Ct. R. 29.1%Arnold, 675 F.3dat 1087 This rule is clearly established and regularly

followed. Oxford v. Delo, 59 F.3d 741, 744 (8th Cir. 1995). Petitioner did not raiserh&ning

claims in his amended Rule 29.15 motion, ahdy are thus procedurally defaulteBederal
courts may excuse proceduddfaultof a petitioner’s claimsif the petitioner shows either (1)
legally sufficient cause for the default and acfu@judice resulting from it; or (2) that failure to
review thedefaultedclaim would result in a fundamental miscarriage of justideat 750.To
establish the cause” requirement, a habeas petitioner must show that an external impediment
prevented himrbm presenting his defaulted claim to the state ctairat 753.

Petitionerfirst argues that he should be relieved of his default of his ndisbovered
evidence claim because motion counsel was ineffective by omitting it from his ednBute

29.15 notion. Ineffective assistance of motion counsel can establish “cause” to excuse

procedural defaultMartinez v. Ryan133 S. Ct. 1309, 1320 (2012) (“Where, under state law,
claims of ineffective assistance of trial counsel must be raised in an-iaitielv collateral

proceeding, a procedural default will not bar a federal habeas court fromghaasubstantial

-11 -



claim of ineffective assistance at trial if, in the in#ialiew collateral proceeding, there was no
counsel or counsel in that proceeding wasffective.”) To establish cause to overcome his
default of his newldiscovered evidence clairhased onineffective assistance of motion
counsel Petitioner must show “(1) that pestnviction counsel was ‘ineffective under the
standards of trickland, and (2) ‘that the underlying ineffecthassistancef-trial-counsel
claim is a substantial one, which is to say that [Petitioner] must demonstrate thatnthbada

some merit.””Graves v. Cassady015 WL 5560356, at *8 (E.D. Mo. Sept. 21, 2015) (qgpti

Martinez 133 S. Ct. at 1318).

The Court concludes that Petitioner has not established cause for the procedural defaul
of his rewly-discovered evidence claim, as he cannot showhihatas prejudiced bgounsel’'s
omission ofthe claimfrom his amended Rule 29.15 motioMartinez 133 S. Ct. at 1318
(petitioner must show that he was prejudiced by motion counsel's deficiemiseapation)

McLaughlin v. Steele, 2016 WL 1106884, at *9 (E.D. Mo. Mar. 22, 2016)) (prejudice under

Martinezand prejudice undetricklandmay be separate inquiries, but they overlap, and may be
redundant in some casedylore specifically, Petitioner cannot establish that his newly

discovered evidence claim wasbstantialDansby v. Hobbs, 766 F.3d 809, 834 (8th 2014)

(to establish “cause” to excuse procedural default ukidetinez a petitioner must show thais
defaulted claim was “substantial” or “potentially meritoriougdty.order to be entitled to a new
trial, a criminal defendant in Missouri must shivwat (1) he firstearned of the evidence after
the trial; (2) thathe delay in higliscovey of the evidencavas not the result of his own lack of
due diligence; (3) the evidence is so material that it would probably produce ardifiesult in

a new tral; and (4) the evidence is not merely cumulative or impeaching of other witnesses

State v. Williams 652 S.W.2d 103, 114 (Mo. 1983etitionerattached to his 8254 petitiona

-12 -



document which appearto show that, shortly after Petitioner’s trid¥jcCaleb’s daughter
informedtrial counselthat she had reason to believe McCaleb’s son had actaatiynitted the
murder ard that hehadkilled his father instead of “turning on hinlstecause he was “in trouble
with the Feds The document also indicatéhat McCaleb’s daughter told trial counsel that she
was afraid of her family; that she “wanted to see the right guy lockecthgt’she would only
cooperate if she couleemainanonymous; and that if an investigator from trial counsel’s office
were to contactdr, she would not speak with the investigator (Doc. 4 &4)3The Court notes
that Petitioner has not explained why this witness family member of the victimwas not
discovered or could nothavebeen discovered with due diligence, prior to his trial. Moreover,
the documents do not reveal any faeteeyond her belief that her brother was in trouble with
federal authorities-on which the withesiadbasd her opinion thater brother had committed
the crme Under these facts amgiven the overwhelming evidence of Petitioner’s guilt, the Court
concludes thathere is no reasonable probability that Petitioner would have draeted a new
trial had counsel so moved, or that he would have begunitted hadPetitioner been granted a

new trialat which McCaleb’s daughter would testifeeMcCauleyBey v. Delo, 97 F.3d 1104,

1106 (8th Cir. 1996) (criminal defendant is not prejudiced by counsel’s failure towdhess

if, factoring in the uncalled witnesstestimony, the governmestcase remains overwhelming;
rejecting 82254 claim of ineffective assistance of counsel based on ceufasielle to call
witnesses where petitioner failed to show reasonable probability that the eutddms trial
would have been different had the witnesses testifileeiitioner haghus failed to show that
motion counsel was ineffective by failing to raise his nesbcovered evidence claim, as the
claim was not substantid¥lartinez 133 S. Ct. at 1318.

In his reply, Petibner additionallyargues that he is actually innocent of McCaleb’s

-13-



murder and that the Court should excuse the procedural defaultr@iisdiscovered evidence

claim pursuant to the manifestjustice exceptionin order to be relieved of proceduralfalgt

based on a claim of actual innocence, a petitioner must show by clear and cgneindence

that, but for the alleged constitutional error, no reasonable juror would have found the petitioner

guilty. SeeSawyer v. Whitley, 505 U.S. 333, 33% (1992). As discussed more fully aboie,

light of the overwhelming evidence of guilt, Petitioner has not shown a reasonablbilgsoba
that he wouldbe acquittedat a retrial at whichMcCaleb’s daughtemight testify. Thus,
Petitionerhas failed to show thdie is entitled to relief from the procedural default of his newly
discovered evidence claim based on actual innocénaim, Petitioner’'s remaining claims are
procedurally defaulted, and he has not shown cause for their default. The Court is thdis bar
from considering them on their meriGoleman 501 U.S. at 750.

Il. Conclusion

Accordingly,

IT IS HEREBY ORDERED that PetitionelLenn A. lvys Petition for Writ of Habeas
Corpus pursuant to 28 U.S.C. § 2254 (Docs) is BENIED.

IT IS FURTHER ORDERED that, because Petitioner cannot make a substantial
showing of the denial of a constitutional right, the Court will not issue a cesifioat
appealability. SeeCox v. Norris, 133 F.3d 565, 569 (8th Cir. 199K)judgment dismissing this
case is filecherewith.

Datedthis 26th day of September2016.

Gt AL

JOHN A. ROSS
UNITED STATES DISTRICT JUDGE
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