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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DEAUNTEE POE,

p—

Petitioner,
V. CaseNo. 4:13-cv-01444-JCH

IAN WALLACE, !

N e N N N N

Respondent.

MEMORANDUM AND ORDER

This matter is before the Court on Heher Deauntee Poe’pro se Petition Under
28 U.S.C. § 2254 for Writ of Habeas Corpusaf?erson in State Custody. (Petition, ECF No.
1.) Respondent has filed a Response (ECFBN@nd the Petition is ready for disposition.

On December 18, 2009, a jury in the Citc@ourt of St. LouisCity found Petitioner
guilty of one count of first degree robbery and one count of armed criminal action. The circuit
court determined that Petitioner was a praord persistent offendeand sentenced him to
eighteen years on each count, with the sentetwcesn concurrently. The Missouri Court of
Appeals upheld Petitioner's contimn on direct appeal. Pettier thereafter filed a pro se
motion for post-conviction relief pursuant kdissouri Supreme CoulRule 29.15. Petitioner
was appointed counsel, and he subsequdidly an amended Rule 29.15 motion, which was
denied. The Missouri Court of Appeals affirmed ttenial of post-conviain relief. (Petition at

1-4; Resp. Exs. 1, 5, 6, 9.)

1 At the time Petitioner filed the instant tfien, he was incarcerated at the Southeast
Correctional Center in Charlest, Missouri. In January 2016, tRener was trasferred to the
South Central Correctional Center in Liogi Missouri (SCCC). (ECF No. 19.) Michael
Bowersox is the Warden at SCCC. Therefddeshael Bowersox shoulte substituted for lan
Wallace as the proper party respomidi@ this action. Rule 2(a), Rules Governing Section 2254
Cases in the United States District Courts.
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In his Petition, Petitioner raiséise following five grounds for relief:

(1) that the trial court erred in Kgng Petitioner's motion to suppress the
victim’s identification of Petitioner and in admitting evidence of the identification
at trial, because the identification svine product of a suggestive procedure;

(2) that the trial court erred in denying Petitioner’'s motion for a mistrial after the
prosecutor told the jury that the de$e had submitted an alibi instruction;

(3) that trial counsel was ineffectivefaling to object to the court’s shackling of
Petitioner while he was iffont of the jury;

(4) that the trial court erred in overruling Petitioner's motion for a mistrial after
Sherriff’'s deputies removed members otif@er’s family from the courtroom
following an altercation ifiront of the jury; and

(5) that the trial court erred in oveling Petitioner’'s motion for acquittal at the
close of the state’s evidence, becausestiate had failed to produce any credible
evidence.

(Petition at 5-14.) Petitiong@resented only Grounds 1 thigh 3 to the state courtsd.

DISCUSSION

Procedur al Default

“Ordinarily, a federal court k@ewing a state conviction ia 28 U.S.C. § 2254 proceeding
may consider only those claims which the tomtier has presented to the state court in
accordance with state procedural ruleg¥nold v. Dormire, 675 F.3d 1082, 1086-87 (8th Cir.
2012) (quotation and citations omitted)in Missouri, a claim must bpresented at each step of
the judicial process in der to avoid default.1d. at 1087 (quotations and citations omitted).

To avoid defaulting on a claim, a petitionershbave “fairly presented the substance of
the claim to the state courts...thereby affordsagh courts fair opportunity to apply controlling
legal principles to the fagtbearing upon [the] claim.WWemark v. lowa, 322 F.3d 1018, 1020-21

(8th Cir. 2003) (quotations and citations omittedA claim has been fairly presented when a
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petitioner has properly ised the same factual grounds angdaletheories inthe state courts
which he is attempting to raise in his federal habeas petitiod.”at 1021 (quotations and
citations omitted). A section 2254 applicant’s fegluo raise a claim in state court results in
procedural defaultSee Wooten v. Norris, 578 F.3d 767, 777 (8th Cir. 2009).

“When a habeas petitioner defaults his fatlelaims in state court...federal habeas
review of his claims is barrednless he ‘can demonstrateusa for the default and actual
prejudice as a result of the alleged violationfefleral law, or demonstrate that failure to
consider the claims will result in arfdamental miscarriage of justice.NMorgan v. Javois, 744
F.3d 535, 538 (8th Cir. 2013) (quotiigpleman v. Thompson, 501 U.S. 722, 750-51 (1991)),
cert. denied, 134 S. Ct. 1882 (2014). “Cause mustdmnething external to the petitioner,
something that cannot fairly be attributed to himArnold, 675 F.3d at 1087 (quotation and
citations omitted);see also Murray v. Carrier, 477 U.S. 478, 488 (1986) (considering
circumstances under which attorneyor constitutes cause). Bstablish actual prejudice, the
petitioner “must show that the erratwhich he complains ‘worked to hégtual and substantial
disadvantage, infecting his entire triaithverror of constitutional dimensions.’Ivy v. Caspari,
173 F.3d 1136, 1141 (8th Cir. 1999) (emphasis in original) (qubtmted Satesv. Frady, 456
U.S. 152, 170 (1982)).

Upon review of the record, the Court finds tRatitioner failed to éxaust the claims in
Grounds 4 and 5 of his Petition. He did not raigséhclaims in the state courts on direct appeal
or in his amended Rule 29.15 motion. The Cdurther finds that Petitioner has not shown
cause for his failure to do sAlthough Petitioner asserts thais post-conviction counsel was
ineffective and “abandoned” him during the g@eedings, Petitioner's assertions are cast in

conclusory terms and are refuted by the recatd¢ch demonstrates that post-conviction counsel



filed an amended Rule 29.15 motion and, following motion court’s deniadf relief, appealed

to Missouri Court of Appeals. lany event, the ineffective as&nce of post-conviction counsel
cannot, under these circumstances, constitute causs Coleman, 501 U.S. at 752-54
(attorney’s negligence in post-convami proceeding does not establish causke)Martinez v.

Ryan, 132 S. Ct. 1309, 1320 (2012) (carving out limhitend narrow exception to general rule set
forth in Coleman; inadequate assistance of counsel aiairreview collateral proceedings may
establish cause for petitioner's procedural default of claim of ineffective assistance at trial);
Maples v. Thomas, 132 S. Ct. 912, 924-28 (2012) (excusdefault where, under extraordinary
circumstances beyond petitionecantrol, post-conwtion counsel abandodeetitioner without
notice in capital case).

Furthermore, because Petitioner has not claimed or come forth with new evidence
showing his actual innocence, he cannot demomesthatt the Court’s faile to consider these
claims would result in a fundamil miscarriagef justice. See Osborne v. Purkett, 411 F.3d
911, 920 (8th Cir. 2005). Therefore, this Courtruat reach the merits of the claims in Grounds
4 and 5.

. Groundsfor Relief

“In the habeas setting, a federal coutb@sind by the [Antiterrorism and Effective Death
Penalty Act of 1996 (‘AEDPA’)] toexercise only limited and &ential review of underlying
state court decisions.” Lomholt v. lowa, 327 F.3d 748, 751 (8th Ci 2003) (citing
28 U.S.C. § 2254). Under the AEDPA, a fedelirt may not grant reliefo a state prisoner
unless the state court’sjadication of a claim:

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Fealelaw, as determined by the Supreme
Court of the United States; or



(2) resulted in a decision that wassed on an unreasonable determination of the
facts in light of the evidence presed in the State court proceeding.

28 U.S.C. § 2254(d)(1)-(2).

A state court’s decision is “contrary to” cleagstablished law if “it applies a rule that
contradicts the governing law set forth in [the @umpe Court’s] cases, drit confronts a set of
facts that is materially indistinguishable frandecision of [the Supreme Court] but reaches a
different result.” Brown v. Payton, 544 U.S. 133, 141 (2005) (citations omitted). If the state
court’s decision is not “contraryp” clearly established law, the remaining question is whether
the state court’s determimah was “unreasonable.Williams v. Roper, 695 F.3d 825, 831 (8th
Cir. 2012). This standard is “difficult to meeind even a strong case for relief does not mean
the state court’s contrary conclusion was unreasonahig.’(quotation and citation omitted).
“[A] state court’s decision invekes an unreasonable applicatiof Supreme Court precedent
when the state court identifies the correct goveymegal rule from [th&upreme] Court’s cases
but unreasonably applies it tihe facts of the particular eg& prisoner's case, or either
unreasonably extends a legal principle from [Sur€uaurt] precedent to a new context where it
should not apply or unreasonabigfuses to extend that pripté to a new context where it
should apply.” Moore v. Purkett, 275 F.3d 685, 688 (8th Cir. 200(quotations and citation
omitted). “Federal habeas relief is warranted only when the refusal was objectively
unreasonable, not when it was nigrerroneous or incorrect.’Carter v. Kemna, 255 F.3d 589,
592 (8th Cir. 2001) (quotation and citations omitted).

A state court’s decision inw#s “an unreasonable determioatiof the facts in light of
the evidence presented in thatstcourt proceedings...only if it is shown that the state court’s
presumptively correct factual findings dot enjoy support ithe record.” Ryan v. Clarke, 387

F.3d 785, 790 (8th Cir. 2004) (quotation and citatiomstted). “[A] determination of a factual



issue made by a State court shadl presumed to be correctjhless the petitioner rebuts the
determination with “clear andonvincing evidence.” 28 U.S.® 2254(e)(1). The deference
owed to a state court’s findingd fact “includes deference to its credibility determinations,”
Smullsv. Roper, 535 F.3d 853, 864 (8th Cir. 2008) (en baaoy to its “findings of fact made in
the course of deciding a claim ioieffective assistance of counseDdem v. Hopkins, 382 F.3d
846, 849 (8th Cir. 2004). Moreover, the presumptionasfectness of findingsf fact applies to
the factual determinations made by a state court at either the trial or appellate3esSsulls,
535 F.3d at 864-65.

A. Ground 1

In Ground 1 of his Petition, P&tiner claims that the trial court erred in denying his
motion to suppress the victim’s identificatiaf Petitioner and in admitting evidence of the
identification at trial, becausthe identification was the produof a suggestive procedure.
Specifically, Petitioner asserts th#ite identification offPetitioner] was rended unreliable as it
was the product of a suggestivegedure in wh[ich] the police repeatedly presented [the] victim
with photos and live lineups containifigetitioner].” (Petition at 5.)

Petitioner’s trial counseliléd a motion to suppress theeification. Tl trial court
conducted an evidentiary hearing, during which a detective and the victim testified as to the
circumstances in which the phosoray and line-ups were shown ttee victim. Both testified
that the victim had identified Petitioner in a pharray the day after ¢hrobbery, that during a
subsequent live line-up the victim was unableléarly see the participtsbecause his eye sight
became temporarily blurry due to a new medicatiernad taken earlier thday, and that a week
later he identifiedPetitioner in a photogph of the live line-up. Dense counsel cross-examined

the detective and the victim. #&f hearing this testimony and considering the evidence, the trial



court denied Petitioner's motion to suppre® identification, finding that the “police
procedures were fair and notpermissibly suggestive and that, any event, the victim had
sufficient recollection independewtf police procedures to provide reliable identification.”
(Resp. Exs. 1 at 22, 30; 2 at 10-96.)

Petitioner raised this claim on direct apped@he Missouri Court of Appeals considered
this issue on the merits and reached the following conclusion:

Defendant’'s point on appeal challengé® ‘repeated viewings.” His only

argument relating to repeated viewingghat the victim’s final identification of

defendant in the photo of the live lineup was tainted and unreliable because, prior
to that identification, the gtim saw defendant in the pieoarray and in the live

lineup and because of the ‘police insiste that the photo array and the line-up

contained a suspect.’ In this case,tfedim’s vision was impaired by medication

at the time of the live lingp, and he was not able to algasee the participants in

the lineup. He described his vision az4y.” Because of his impaired vision, he

did not make a selection from the livediup. A week later, when his vision was

clear, the victim identified defendaintthe photo of the live lineup.

Defendant’'s argument does not demonstrahy the ‘repeated viewings’ were

error, and defendant does not cite legahauty in support of this argument.

Moreover, an initial photographic identification that is followed by a lineup

identification is notper se unduly suggestive.Sate v. Chambers, 234 S.W.3d

501, 514 (Mo.App. 2007). Point one is denied.

(Resp. Ex. 5 at 3.)

The Supreme Court has recognizkdt there is “a due proge check on the admission of
eyewitness identification, applicable when tha&lice have arrangeduggestive circumstances
leading the witness to identify a particuf@@rson as the perpator of a crime.” Perry v. New
Hampshire, 132 S. Ct. 716, 720 (2012). However, evethdre is “[a]n identification infected
by improper police influence,” it & not automatically excluded.”ld. If “the indicia of
reliability are strong enough to outweigh the corrupting effect of the police-arranged suggestive

circumstances, the identification evidence wadily will be admitted, and the jury will

ultimately determine its worth.l1d. A “totality of the circumstances approach” is used to assess



the reliability of an identificatin, and the factors to be considemedude “the opportunity of the
witness to view the criminal at the time of tréme...[and] the level of certainty demonstrated
at the confrontation.’ld. at 725 & n.5 (quotation and citation omitted).

The record here supports thrgal court's determination #t the victim identified the
Petitioner based upon his recollection of his olstsns of Petitioner prior to and during the
robbery, and not as a resultary suggestive procedurespirotos. At the motion-to-suppress
hearing, the detective testified thed had created a photo spreadigfpictures from a computer
program, and that he had tried to select malgh a similar hairstyle, and of similar race,
complexion, age, height, and weight. The victistifeed that he had spoken to Petitioner prior
to the robbery and had seen Petitioner’'s fHtat he had observed Petitioner pointing a gun at
his head during the robbery, and that he wasaguently able to identify Petitioner in a photo
array because he “knowl[s] [Petitioner’s] face.” eTwictim also testified that the officer who
showed him the photographs cautioned him thd{ilighe] was gonna circle [someone in the
photo], it had to be a hundred percent,” and,thmhis mind, he was “one hundred percent.”
(Resp. Ex. 2 at 16-17, 29-30, 58-68, 70, 76.)

The Court concludes that the state caurtindings were not contrary to clearly
established federal law, nord® upon unreasonable determinatioh$act, and that they are
consistent with federal constitutional standards. Therefore, Petitioner’'s claim for relief in
Ground 1 will be denied.

B. Ground 2

In Ground 2 of his Petition, P&tiner claims that the trial court erred in denying his
motion for a mistrial after the prosecutor tole tlury that the defense had submitted an alibi

instruction.



During closing argument, the prosecutor statedok at the testimony of the defendant.
You know, they submitted an alibi instructicemd | find it really—.” (Resp. Ex. 2 at 586.)
Defense counsel then asked to approach thehbamd requested a mistriarguing that it was
“completely improper and prejudicial to comment on who submitted what instruction.The
trial court denied the motion forraistrial, and instructed the jury“The jury will be reminded
that the instructions that are given come fritwa Court and not directly from any of the lawyers
or the parties in this case. Thage the Court’s instructionsId. at 587.

Petitioner raised this claim on the direcpeagl, arguing that the prosecutor’s statement
misled the jury into thinking that the alibi instruction was of lesser weight than the other
instructions provided by theoart. (Resp. Ex. 3 at 24.)The Missouri Court of Appeals
considered the issue on the meaitsl reached the following conclusion:

Here, as in $tate v. Davis, 122 S.W.3d 690, 693 (Mo. App. Ct. 2003)], the trial
court did not abuse its discretion inngeng defendant’s motion for a mistrial
because immediately after the prosecutor’'s comment, the trial court instructed the
jury that the instructions come from theurt and not the parties; the trial court
had previously submitted MAI-CR 3d 302.03 [which instructed the jury that it
was not permitted to single out certain instructions or disregard others]; and
defendant failed to show that the impropemment had a decisive effect on the
jury’s verdict in light of the ovevhelming evidence of his guilt.

Moreover, defendant has failed to shpvejudice from the improper comment.
There was overwhelming evidence of guilt. The victim, who had been face to
face with defendant at the time of the rolyhédentified him. Additionally, at the
time of his arrest, defendant possessetistpurchased with the victim’s stolen
credit card, as well as a large sum oftceslarge denominations consistent with
that stolen from the victim. Defendamgs identified in mall surveillance videos
placing items stolen from the victim i trash can and shopping with his two
accomplices while they attempted to use the victim's credit card. The
overwhelming evidence of defendant'guilt makes it unlikely that the
prosecutor’s improper comment had a decisiffect on the jury’s verdict.

(Resp. Ex. 5 at 5-6.)



Under federal law, a prosecutor’'s improper comments will be held to violate the
Constitution only if they “so infected the ttiavith unfairness as to make the resulting
conviction a denial of due process.Parker v. Matthews, 132 S. Ct. 2148, 2153-54 (2012) (per
curiam) (quotingDarden v. Wainwright, 477 U.S. 168, 181 (1986)). nder this standard, trial
courts are given “more leeway...in reaching@uhes in case-by-case determinationsd. at
2155 (quotingYarborough v. Alvarado, 541 U.S. 652, 664 (2004)):Federal habeas relief
should only be granted if the prosecutor's migsargument was so inflammatory and so
outrageous that any reasoraltial judge would haveua sponte declared a mistrial,” and the
petitioner has demonstrated “asenable probability that the outcome [of the trial] would have
been different but for the improper statementsénhnedy v. Kemna, 666 F.3d 472, 481 (8th Cir.
2012) (quotations and citations omitted).

Upon review of the record, éhCourt concludes that theatt court’s findings that the
prosecutor’s comment did not haaelecisive effect on the jugnd was not prejudicial were not
contrary to clearly aablished federal law, nor based upmreasonable determinations of fact,
and that they are consistent wigtderal constitutional standardg.herefore, Petitioner’s claim
for relief in Ground 2 will be denied.

C. Ground 3

In Ground 3 of his Petition, Petitioner claims that trial counsel was ineffective in failing
to object to the court’s shackling Betitioner while he was in froof the jury, in violation of his
Sixth Amendment rights. Petier raised this claim in his amended Rule 29.15 motion. (Resp.
Ex. 6 at 5-10.) The motion court, which was alse trial court, concluded that Petitioner was
represented by “an experienced criminal defesterney”; that “there [was] no mention of
shackling in the record”; and that “[shackling] svaot ordered by the Court, it was never raised

as a concern during the trial at a time when amglding could have been ected if it in fact
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occurred, and it was not raisedst-trial or on appeal.”ld. at 13-15. The motion court also
noted that it “did not observe any handcuffingotiner shackling of movant at any time during
his trial in the presence of the jury,” atitht during a September 2011 telephone conference,
Petitioner’'s post-conviction counsel “representedt he had spoken with [Petitioner’'s trial
counsel] whose recollection dimbt support the allegation.fd. at 2 n.1-2.

Petitioner advanced this claim on appeal, gr@dMissouri Court of Appeals affirmed the
motion court’s findings as follows:

The law has long forbidden routine usevidible shackles ding the guilt phase

of a criminal trial absent some essential state intei2atk v. Missouri, 544 U.S.

622, 626 (2005). Visible shackling underesrthe presumption of innocence and
the related fairness of the factfinding process in that it suggests to a jury that the
justice system itself sees a need to s#paa defendant from the community at
large. Id. at 630.

It is true, as Movant sugges, the mere absence of any reference to shackling on
the record, does not refute a movandegation he was shackled at trial.
Dickerson v. Sate, 269 S.W.3d 889, 892 (Mo. banc 2008). The Missouri
Supreme Court went on to pmbiout, however, a movantallegation that he was
shackled at trial can be refuted whenoawcted defendant raises after-the-fact
allegations of shackling and it is apparém question was not raised previously
because shackling was not contemplated and did not olctur.

Here, Movant raises an after-the-fact géldon of shackling. There is no record
of a request or order for shackling, neention of shackling in the record of
Movant's trial, his motion for new trial, dris direct appeal. Additionally, in his
written opinion, denying Movant’s motiothe motion court judge, who was also
the trial judge, relied on &iown recollection thaMovant was not visibly
handcuffed or shackled at any time duringthiad. A trial court’s ability to recall
events of a trial can serve as a basiddny a motion for post-conviction relief.
See Zink v. Sate, 278 S.W.3d 170, 185 (Mo. banc 2009.)

(Resp. Ex. 9 at 3-4.)
Upon review of the record, the Court finds thia state court’s findigs with respect to
this claim were not based upon unreasonable detatioms of fact. Even if the record had

demonstrated that Petitioner was shackled duriafj and even assuming the jurors were aware

11



of the shackles, Petitioner would be unablelémnonstrate prejudice due to the overwhelming
evidence of his guilt.See Srickland v. Washington, 466 U.S. 668, 694, 697 (1984) (to establish
claim of ineffective assistance of counsel, movamist demonstrate that “there is reasonable
probability that, but for counselisnprofessional errors, the résof the proceeding would have
been different”; the question obunsel’s allegedly deficient perinance need not be reached if
petitioner failed to show prejudice)f. Seen v. Schmalenberger, 687 F.3d 1060, 1063-64 (8th
Cir. 2012) (state court’s determination that pnier did not establish prejudice from counsel’'s
alleged ineffective assistance in failing to objechi®appearance at trial prison attire was not
unreasonable application 8frickland; in determining existence of prejudice undaickland,
court must consider totality afvidence before jury). As discussed above in Grounds 1 and 2,
there was sufficient evidence introduced at trial, including the victim's identification of
Petitioner, to support the jury’s verdict. Therefore, Petitioner’s claim in Ground 3 is denied.

CONCLUSION

Accordingly,

IT IS HEREBY ORDERED that the Clerk shall substitute Michael Bowersox as
Respondent in this matter.

IT ISFURTHER ORDERED that Deauntee Poe’s Petition Under 28 U.S.C. § 2254 for
Writ of Habeas Corpus by a Person in State Custody (ECF No.OENSED, and that his
claims areDISMISSED with prejudice. A separate Ordef Dismissal will accompany this

Memorandum and Order.
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IT IS FURTHER ORDERED that because Petitioner cannot make a substantial
showing of the denial of a constitutional righthe Court will not issue a certificate of

appealability. See Cox v. Norris, 133 F.3d 565, 569 (8th Cir. 1997).

Dated this___ 8th  Day of March, 2016.

s/ Jea@. Hamilton
UNITED STATESDISTRICT JUDGE
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