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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
EUGENE BICKLEY,
Petitioner,
VS. Case N0:4:13CV1504 HEA

MICHAEL S. BOWERSOX

N e N N N N N

Respondent.

OPINION, MEMORANDUM AND ORDER

Petitioner filed a pro se petition for writ of habeas corpus under 28 U.S.C. §
2254[Doc. 1]on July 31, 20130n August 28, 2013 Petitioner filed his Amended
Complaint [Doc. 4].Respondentiled his Response tde Court’s Order to Show
Cause Why Relief Should Not bedhted[Doc. 19, onDecember 192013
Pursuant to Rule 8 of the Rules Governing Section 2254 Cases in the United States
District Courts, this Court has determined tifiereare no issues asserted that give
rise toan evidentiary hearing and therefore @eot warrantedas will be
discussed in further detaitor the reasons explained beldhe Responst the
Order toShow Cause Why Relief Should not be Gramsaedgell takenand the

petition will be denied.
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Procedural Background

OnJanuary 6, 199%etitionerwas convicted by jury of firslegree murder
and armed criminalThe TwentySecond Circuit Courttrial court, on March 26,
1999, sentenced him to concurrent terms of life imprisonment with parole and life
imprisonment without parol@ the Missouri Department of Correctionbhe
Missouri Court of Appeals, Eastern District of Missoaffirmed his onvictions.
The Missouri Supreme Court denied his application to transfer od JuR000.
The Petitioners currently within the custody of the Missouri Department of
Corrections under the previously referenced sentences.

Petitioner filed his motion fopostconviction relief pursuant to Rule 29.15,
relative thecase orOctober 2, 2000Thereafterthe Missouri state trial court
entered findings of fact and conclusions of law denying theqmstiction relief
motion of Mr.Bickley. PlaintifffMovant thereatfter, filed a timely notice of appeal
to the Missouri Court of Appeals. The Missouri Court of Appeaéflsned the
trial court and issued its mandate on November 22, 2006.

Petitionerfiled this Petition for Writ of Habeas Corpus agaiR&spondent
on July31,2013 Petitioneralleges thatfl) the police obtained his confession
through the use of coercion; 2) thelice obtained his confession in violation of
Miranda v. Arizona, 384 U.S. 436 (19668) thepolice violated the right to

counsel inobtaining his confessiod) the policeviolated the right to remain silent



in obtaining his confession; andtsipl counsel was ineffective for failing to call a
witness and failing to object testimony.
Standard of Review

The Antiterrorism and Effective Death Penalty Act of 1996, 28 U.S.C. §
2254 (“AEDPA”) applies to all petitions for habeas relief filed by state prisoners
after the statute’s effective date of April 24, 19%8hen reviewing a claim that
has been decided on the merits by a statet, AEDPA limits the scope of judicial
review in a habeas proceeding as follows:

An application for writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a state court shall not be granted
with respect to any claim that wasljudicated on the merits in state
court proceedings unless the adjudication of the claim

(1) resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established federal
law, as determined by the Supreme Codrthe United
States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented
in the state court proceeding.

28 U.S.C. § 2254(d).
In construing AEDPA, the United States Supreme Coulfiihamsv.
Taylor, held that:

Under the ‘contrary to’ clause, a federal habeas court may grant the
writ if the state court arrives at a conclusion opposite to that reached
by [the U.S. Supreme Court] on a question of law or if the state court
decides a case differently than [the U.S. Supreme Court] has on a set
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of materially indistinguishable facts. Under the ‘unreasonable

application’ clause, a federal habeas court may grant the writ if the

state court identifies the correct governing legal principle from [the

U.S. Supreme Court’s] decisions but unreasonably applies that

principle to the facts of the prisoner’s case.

529 U.S. 362, 4323 (2000). Furthermore, th&lliams Court held that “a federal
habeas court may not issue the writ simply because that court concludes in its
independent judgment that the relevant state court decision applied clearly
established federal law erroneously or incorrectly.” 529 U.S. at 409.

A state court decision must be left undisturbed unless the decision was
contrary to or involved an unreasonable application of clearly established federal
law as determined by the Supreme Court of the United States, or the decision was
based on an unreasonable determination of theifalight of the evidence
presented in state cou@olvinv. Taylor, 324 F.3d 583, 5887 (8th Cir. 2003).

A decision is contrary to United States Supreme Court precedent if it
decides a case based on a different rule of law than the rule dictated by United
States Supreme Court precedent, or it decides a case differently than the United
States Supreme Court did on materially indistinguishable flacta.decision may
only be overturned, as an unreasonable application of clearly established United
States Supreme Court precedent, if the decision is both wrong and an objectively

unreasonable interpretation or &pation of United States Supreme Court

precedentld. A federal habeas court may not disturb an objectively reasonable



state court decision on a question of federal law even if the decision is, in the
federal court’s view, wrong under Eighth Circuit precedent, and even if theshabea
court would have decided the case differently on a clean klat&tate court
factual determinations are presumed to be correct and this presumption can only be
rebutted by clear and convincing evidence. 28 U.S.C. 82254(e)(1)
Statute of Limitations

Congress provides a ofyear window in which a habeas applicant tkna
petition for writ of habeas corpud.hat window opens at the conclusioindirect
review. The window closes a year latdfailure to file within thabne year
window requires the court to dismiss the petition for writ of habegsus. 28
U.S.C. §2244(d}1) (A); See Cross-Bey v. Gammon, 322 F.3d 10128th Cir.),
cert. denied, 540 U.S. 971 (2003).

Discussion

Petitionerwas convicted of firstdegree murer and armed criminal action
on January 6, 1999. THaventy-SecondCircuit Court for the City of St. Louis
sentenced Petitioner to concurrent terms of imprisonment for life with parole and
life without parole.His convictions were affirmed by the Court of Appeals for the
Eastern District of MissouriHis application to transfer was denied by the
Missouri Supreme Coudn July17, 2000.Pursuant to United States Supreme

Court Rule 13.1, he thereaftead 90 days to file for a writ of certiorari in the



United States Supren@ourt. He did notseek a writ of certiorariThe oneyear
statute of limitations under AEDPA wouldive started running on October 15,
2000 if he had not been entitled to daling. See Gonzalezv. Thaler, 132 S.Ct.
641, 653654 (2012) (judgmeriiecomes final at the expiration of time for seeking
direct review.

Respondent is correct in that Petitioner should receive some tatidey 48
U.S.C. 82244(d)(2)The oneyear statute of limitations for filing a federal habeas
corpus pation istolled while “a properly filed application for State post
conviction or othecollateral review with respect to the pertinent judgment or
claim ispending....” 28 U.S.C. §2244(d)(2).

Petitioner timelyfiled his motion for postconviction relief under Rule
29.15 and th&@wenty-SecondCircuit Court denied themotion The Court of
Appeals affirmed the denial and sent the mandate on November 22, 2006,
concluding thedolling. Bickley had one full year after the mandate of the Missouri
Court of Appeals to file hitederalhabeas petitionThe statute of limitations
expired on November 22, 2007.

Bickley failed to file this petition until August 23, 20l8mostsix
yearsafter the statute of limitations for filing expireBlickley filed his petition for
habeas corpus well beyond the gmardeadline.

Procedural Default



A state prisoner musairly present his or her claims to state courts during
direct appeal or in @t-convictionproceedingsSweet v. Delo, 125 F.3d 1144,

1149 (8th Cir.1997).

Where a prisoner has defaulted his federal claims creating an independent
and adequate state procedural bar, fedetaéas review of the claimsharred.
Coleman v. Thompson, 501 U.S. 722, 750 (1991etitionerdid not raise
Grounds 1, 2, or B his direct appeal or appeal from trendal of postconviction
relief. These are, without questigrocedurally defaulted.

There are instances where a petitioner may overcome the procedural bar.
These are whereemay demonstrate legally sufficient cause for the default and
actual prejudice resulting from ay that the petitioner is probably actually
innocent.Coleman, 501 U.S. at 750A petitioner must show that an
“external” impediment prevented him from presenting his claim to the state
court in a procedurally proper manmeiorder to satisfy th&cause” requirement
|d. at 753. Petitioner here asserts thia¢ffective assistance of trial counssl |
causefor his failure to exhaust his claims in state coumeffective assistance of
trial counsel does not explain, or serve to legally excuse in any fashion, why he
failed to raise his claims on his diregipeal or postonviction proceeding#ie is
still in procedural default.

Merits Analysis



The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA)
proscribes “using federal habeas corpus review as a vehicle to spoessl
the reasonable decisions of state couRarker v. Matthews, 132 S.Ct2148
(2012) (citingRenico v. Lett, 130 S.Ct. 1855, 1866 (2010)). AEDPA provides:
An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be
grantedwith respect to any claim that was adjudicated on the

merits in State court proceedings unless the adjudication of the

claim--(1) resulted in a decision that was contrary to, or involved

an unreasonable application of, clearly established Federal law,

as determined by the Supreme Court of the United States; or (2)

resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in

the State court proceeding.

28 U.S.C §2254(d).

In Ground 1 othe petition he assertsat during a sixteen hour
interrogation the police beat him and denied him food and restroom breaks.
The issue was raised anpretrial motion to suppress, but at the suppression
hearing, police officers stated that they Bidkley, did not beat him, and
permitted him to use the bathroometitionerdid not testify or admit any evidence
to contradictheir testimony.The motion to suppress was deniddhere is

nothing supportive of his claims in the recoiithe record plainly refutes his

claims. The inculpatory statements were videotaped and the video was devoid of



any violence.There were no manifest physical signs of violence to Petitiohse.
decision of the trial court is entitled to deference ug@254(d).

There is no allegation or demonstration of how the decision of the Missouri
Court of Appeals was a decision that “was contrary to, or involvesheeasonable
application of, clearly established Federal law, as deternbipéide Supreme
Court ofthe United States.” 28 U.S.C. § 2254(d)(1) and (2)ledimed by the
Supreme Court ilMilliamsv. Taylor, 529 U.S. 362, 4122000).

Ground 2 sets out an allegation that the police failed to read Kimaada
warning before interrogating him and then forced him to aigiranda waiver
before securing a taped confessi@enerally Miranda warnings given after an
unwarned confession are ineffective, thus tainsinigsequent confessions.

Missouri v. Seibert, 542 U.S. 600 (2004)The issuavas raised im pretrial
motion to suppressAt the suppression hearinfpe police statedtheyMirandized
Petitioner before and during his videotaped statemete.did not testify or admit
any evidence to contradittis testimony. The trial court denied the rtion to
suppress

A review of the record again fails to provide anything of measure in support
of these claimsThe evidence is contrary to the claimdetitionerand support
the conclusion he was propeMirandized. He, again too, has failed to

denonstrate how the Appellate decisiorfasdecision that was contrary to, or



involved anunreasonable apipation of, clearly established Federal law, as
determinedy the Supreme Court of the United States.” 28 U.S.C. § 2254(d)(1)
and (2), aslefined by the Supreme CourtWilliamsv. Taylor, 529 U.S. 362, 412
(2000).

In Ground3 Petitioner allegethat thepolice ignored hisequest to call his
attorney during his arrest and several times theredBiekley raised the issue in a
pretrial motion to suppress but at the hearing, police officers stated that he did not
invoke hisright to counsel.Bickley did not testify or adminy evidence to
contradict their testimonyThe Missouritrial court denied the motion to suppress
Under82254(d the trial court’s decision is reasonable and entitled to deference

The allegation set out @round 3is as problematic for Petitioner as his
other grounds for relief in that he has not alleged nor shown how the Court of
Appeals decision is “a decisidhat wascontrary to, or involved an unreasonable
application of, clearly establish&e@deral law, as determined by the Supreme
Court of the United States.” 28.S.C. § 2254(d)(1) and (2), as defined by the
Supreme Court ifMilliamsv. Taylor, 529 US. 362, 412 (2000) and will be denied.

Ground4 of the Petition was raised by Petitioner indirect appeal to the
Missouri Court of Appeals for the Eastern District of Miss@ama was roundly
rejected He asserts here thatdetective’s stateentat trialthat Bickley’s first

statement was not rexed because it was sskrvingand a statement that he
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“could get up and testify to” violated his right to remain sil€fis decision was
reasonable, supported by the record and receives the deferencritiieid ender
§2254(d).

In his last claim for reliefGround 5of his petition, he assertss corviction
is unfair because heiisnocent but the State investigated the crime poorly and trial
counsel was ineffectivelHe notesthat trial counsel was ineffective ftailing to
call Travis Like and failing to object and request a mistrial “wihenState’s
witness presented testimony which had the effect of compglétigoner to be a
witness against himselfThese claims were likewise raised on appedlrajected,
on the merits, by the Appellate court as well.

Upon careful review the determination of the Missouri Appeals Court is
reasonable anentitled to deference under §2254(@ounsel was not ineffective
for failing to object to Carroll's testimony because the underlying claim was not
meritorious. The comment was not made by the prosecutor and certainly was not a
comment on Petitioner’s silence. As to witness Lilehiabeas petitiodoes not
allege anythingabout Likeother than that he could “establish an alibi defénse
There is no allegation or showing as required pursuant to 28 U.S.C. § 2254(d)(1)
and (2), as defined by the Supreme Coukiiamsv. Taylor, 529 U.S. 362, 412
(2000). The ground is denied.

Conclusion
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The state courts’ rulings with respectRetitioner’s prayer for relieere
neither contrary to, nor unreasonable applications of, clearly established federa
law. Thus, Petitioner is not entitled to any relief.

Certificate of Appealability

When a district court issues an order under 8§ 2254 adverse to the applicant it
“must issue or deny a certificate of appealability.” R. Governing Section 2254
Cases in the U.S. Dist. Cts., R. 11. If a federal court denies a habeas application on
procedurabrounds without reaching the underlying constitutional claims, the court
should issue a certificate of appealability if the prisoner has shown “that jurists of
reason would find it debatable whether the petition states a valid claim of the
denial of a constitutional right and that jurists of reason would find it debatable
whether the district court was correct in its procedural rulifig¢k v. McDanidl,
529 U.S. 473, 484 (2000). “Where a plain procedural bar is present and the district
court is correct tanvoke it to dispose of the case, a reasonable jurist could not
conclude either that the district court erred in dismissing the petition or that the
petitioner should be allowed to proceed further.” Id.; seekdtsomov v. Crigt,
297 F.3d 783, 786 (8thixC2002) (interpretinddack in the following manner: “1)
if the claim is clearly procedurally defaulted, the certificate should not be issued;
2) even if the procedural default is not clear, if there is no merit to the substantive

constitutional claims, the certificate should not be issued; but, 3) if the procedural

-12-



default is not clear and the substantive constitutional claims are debatable among
jurists of reason, the certificate should be granteBgtitioner'sfederal habeas
petition is clearly timébarred under AEDPA, and no reasonable jurist could that
find this case is timely filed. Se8ack, 529 U.S. at 484 haimov, 297 F.3d at 786.
Hence, no certificate of appealability will be issued.
Accordingly,

IT ISHEREBY ORDERED thatthe Petition for Wit of Habeas Corpus,
[Doc. No. 1], isdenied.

IT ISFURTHER ORDERED that no certificate of appealability shall
issue.

A separate judgment in accordance with this Opinion, Memorandum and
Order is entered this same date.

Dated this19" day ofJuly, 2016.

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE
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