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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DENISE HANNA,
Petitioner,
No. 4:13ev-01519JAR

V.

ANGELA MESMER,

N e N N N N N N

Respondent. )

MEMORANDUM AND ORDER

This matter is before the Court on Petigo DenisédHannas Petitionfor Writ of Habeas
Corpus pursuarnb 28 U.S.C. § 2254 (Doc. 1IJhe Governmenthasresponded (Doc. 19and
Petitioner has filed a reply (Doc. 27or the following reasons, Petitionersection 2254
petition isSDENIED and this action i®ISMISSED with prejudice.

I.  Introduction and Background

On Septembr 21, 200, Petitioner was convicted by a jury in the Circuit CourCafter
County Missouri, ofone count each ahurder in the second degree and armed criminal action
(Doc. 19.2 at 6,490, 5455). On November 7, 20D, she was sentencdd life in prison on the
secondadegree murder count and 10 years in prison for armed criminal action, to be served
consecutively(ld. at 54-55) On January6, 2010, the Missouri Court fo Appeals affirmed
Petitioner’s convictior{Doc. 19.3 at 10, 24).

Petitioner filed a Rule 29.15 motion &®ebruary2, 2010, asserting twenty grounds for
relief, including a claim that trial counsel had been ineffective by failing teenfar a mistrial
after learning that members of the jury had been talking withjurams outside the courthouse

during breakg“juror-misconduct claim”YId. at 7-18). An attorney was appointddr Petitioner,
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and the attorney filed statement in lieu of aamendedrule 29.15motionon October 14, 2010
(Id. at 21-22). The motion courheld a March 19, 2012 evidentiary hearing, aaceived the
following relevant testimony.

Shawn Hanna, Petitioner’'s son anddedendant, testifiethat he andhis wife, Heather
Hanna,observed the jury iRetitionets criminal trial exit the courthouse during a break in their
deliberation$ (Doc. 22.1 at 11). According to Shawn, “about four” jurors then approached “three
or four” highway patrol officers and started talking with thdoh &t 12, 14).Initially, Shawn
stated that the officers were “dressed like detectives,” but he later testifieal thoatr of them
were “in uniform,” which he described as includiatwhite shirt [and] dark black slacksinda
“Captain’s hat,” “Smoky Bear” hat, dftlhe hat that D.O.T. Captains . . . would wead.@t12,
15-18). Shawntestified that hecould not hear the contents of the conversatt@nofficers had
with the jurors(ld. at 12). According to Shawrthere were no bailiffpresentduring the
encounterandone of the officersvho spoke with the jurorsad testified in Petitioner’s trigld.
at 1:13 15). Shawn claimed that he then told his defense attorney about what he had witnessed
because, as Petitioner's-defendantPetitione’s trial counsel wouldhot speak with him I¢l. at
13).

Heather HannaShawns wife, testified that during a recess in jury deliberations in
Hanna'’scriminal trial, she and Shawn observed jurors conversing with “a couple of deputies, the
bailiff, and a caople of the deputies that actually testified in the tridlb¢. 19.7at 2930). More
specifically, she testified that, after approximately an hour of delioeis, the jury took a break,
and two baliliffs escorted them to an outside patio area adjactrd tmurthouséld. at 3637).

One of the bailiffs stayed near the courthouse door, while the other bailiff acuechpgbe

! Due to Shawn’s incarceration at the time of Petitioner’s postiction evidentiary hearing, his
testimony was taken via telephonic deposition (Doc. 22.1).
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jurors to a pavilion with picnic tablg$d.). According to Heather, two of the jurai@ked tothe

bailiff, while other jurors conversed with two law enforcement officers who had testified during
Petitioneis trial (Id. at 38). She identified one of the officers as a highway patrolman, and
another officer as either a police officer or a detectigde38-39. Heathercould not identify the
officers by name(ld.). Sheremembered that they wermt in uniform, but instead had been
wearing shirg and ties (d. at 3841). Heather did not know how long the conversati@tween

the officers andhe jurors lasted, nor did she know the content of the conversation, as she and
Shawn had been too far away to hddr &t 30, 39, 41). Heather testified that she and Shawn
then approachettial counseltogether, informing hinof the conversations they had witnessed
and that trial ounsel told them he would “bring it up with the judgid. @t 3340).

Petitioner’s trial counsel testified that, at some point during her trial, Petitapeessed
concern aboutsome jurors speaking with some peopl#iat trial counsel had communicate
Petitioner's concern to the trial court; that the trial court had spoken with its lzdolffit
Petitioner’s concern; that the bailiff told the trial court that the jurors may hakerspoth other
people, but that “it wasn’t anything about the case,” was “[n]othing more than, hey, é&itear
kids,” and was “just some kind of pleasantriedd. @t 9, 1516, 2621). According to trial
counsel, he would have asked for a mistrial had there been any indication the jurqrekesd s
about the case or anyidence of juror tampering; and trial counsel did not believe that there was
any basis for such a clainid( at 9, 1516). Trial counsel could not recall whether the people
with whom the jurors had spoken were witnesggsaf 2021).

The motion court deed Petitioner'sRule 29.15motion on March 19, 2012correctly

identifying Strickland v. Washington, 466 U.S. 668 (1984) as the applicable standard for

Petitioner’s ineffective assistance of counsel claims (Doc. 19.345RAs relevantthe motion



court concluded that Shawn’s testimony was contrary to Heather’s testimanyt thd not
believe the jury had been “allowed to roam outside the courthouse unattended, or allowed to
speak to any witness during deliberations”; and that Heather and Shastiisony was “simply
not credible” (d. at 34, 44).

On direct appeal from that denial, Petitioner challenged only the motion cairig on
her jurormisconduct claim@oc. 19.4. On May 13 2013, the denial oPetitioner'smotion was
affirmed o appal in Hannav. State, 98 S.W3d 125(Mo. Ct. App.2013. The Missouri Court
of Appeals first concluded that Petitioner had not established that any jurandust had
actually occurrednoting that themotion court did not err in disbelieving Shawn afanna’s
testimony in light of inconsistencies in théastimony Id. at 131. The Court of Appeals then
explained that, even assuming the conversation had taken place, Petitioner had not shown that
shehad beerprejudiced by it, as there was no evidence the jurors and witresddscussed
anything abouther case ortrial. Id. at 13%32. Finally, the Court of Appeals concluded that
Petitioner had failed to establish that she was prejudiced by trial couabetisdly deficient
representation, i.e. that the trial court would have granted her a mistrial balsedadlegations
of juror misconduct had trial counsel so movitl.at 132.Petitioner did not apply for transfey
the Missouri Supreme Court.

On September 122013, Petitioner filed a petition under 28 U.S.C. § 2254 fovrd of
habeas corpus advancing w@aimsfor relief: (1) herjuror-misconduct claim; (2) that therju
was permitted to assume she lsathmitted a prioassaulfor which she had not been coneidt
(3) that a witnesbad notbeen madavailable tobe deposed by trial counsel prior to hemenal
trial; (4) that an unidentified tape recording did not match a transcript from an unknown; source

(5) that the State “told witnesses to go into a roomtamdake surall their stories matched this



time”; (6) that she was not transported to court to “clear up” other charges sVtalavas
detained in the county jai(7) that she was improperly detained until her bond was incre¢ged,;
that trial counsetlid not requesta change of venud€9) that trial counsel changed his opening
statement without Petitioner’s conseand(10) that trialcounsel did not call witnessgs testify
on Petitioners behalfduring her sentencing hearing (Doc. The Governmenhasresponded,
arguing that the Missouri Court of Appeals’ affirmance of the denial of étetitls juror
misconduct claim was reasonable asentitled to deference, arttiat Petitioner’s remaining
claims are procedurally defaulted because she failedde tla¢m before the Missouri Court of
Appeals in her postonviction proceedingQoc. 12).In reply, Petitioner reiterates her juror
misconduct claim, and her claim that counsel changed his opening statement withoushet ¢
(Doc. 27).
[I.  Analysis

Pursuanto 28 U.S.C. § 2254, a district court “shall entertain an application for a writ of
habeas corpus on behalf of a person in custody pursuant to the judgment of a State court only on
the ground that he is in custody in violation of the Constitution or laveaties of the United
States.” 28 U.S.C. § 2254(a). Federal courts may not grant habeas relief onthati&ias been
decided on the merits in state court unless that adjudication:

(1) resulted in a decision that was contrary to, or involveduareasonable

application of, clearly established Federal law, as determined by the ®uprem

Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presentedhe Stée court proceeding.

28 U.S.C. § 2254(d)(4(2). “A state court's decision is contrary to . . . clearly established law if
it applies a rule that contradicts the governing law set forth in [Supreme Casd$ or if it

confronts a set of facts that amaterially indistinguishable from a [Supreme Court] decision



and nevertheless arrives at a [different] resufagle v. Norris474 F.3d 1090, 1095 (8th Cir.

2007) (quoting_Mitchell v. Esparza, 540 U.S. 12;18(2003)).A state court “unreasonapl

applies” federal law when it “identifies the correct governing legal rule fiilvd Supreme]
Court's cases but unreasonably applies it to the facts of the particular Satensicase,” or
“unreasonably extends a legal principle from [the Supreme Court's] pret¢edemiew context
where it should not apply or unreasonably refuses to extend that principle to a next whete

it should apply.”Williams v. Taylor 529 U.S. 362, 407 (2000). &ate court decision may be

considered an unreasonable determination “only if it is shown that the state cestapively

correct factual findings do not enjoy support in the record.” Ryan v. Clarke, 387 F.3d 785, 791

(8th Cir. 2004) (citing 28 U.S.C. § 2254(e)(1)).state court's factual findings are presadrto

be correct. 28 U.S.C. § 2254(e)(1); Wood v. Allen, 558 U.S. 290, 293 (2010). Review under

§2254(d)(1) is limited to the record before the state court that adjudicated theoclaiihe

merits.Cullen v. Pinholster, 131 S. Ct. 1388, 1398 (2011). Chmar convincing evidence that

state court factual findings lack evidentiary support is required to grant hededs28 U.S.C.
§2254(e)(1)Wood, 558 U.S. at 293.

A. Petitioner’s Juror-Misconduct Claim

Petitioner claims that trial counsel was ineffective when he failed to mova foistrial
based on juror misconduct, i.e. the alleged conversation between jurordaamer@orcement
officer who had testified during her criminal trial. To state a claim of ineffectissistance of
trial counselPetitioner must demonstraboththat ter counsel's performance was deficient and

that she was prejudiced by ah performanceStrickland v. Washington, 466 U.S. 668, 687

(1984). Deficient representation means counsel's conduct fell below the conduct suralbba

competent attorneyd. To establish prejudiceRetitioner must show “a reasonable probability



that, but for counsel's unprofessional errors, the result of the proceeding would have been
different.” Id. at 694. Federal habeas review of&ricklandclaim is highly deferential, because
“[tlhe question is not whether a federal court believes the state court's idetesmunder the
Strickland standard was incorrect but whether the determination was somaze—a

substantially higher threshold.” Knowles v. Mirzayanté6 U.S. 111, 1232009) (internal

guotations and citations omitted).

Initially, the Court agrees with the Missouri Court of Appealst Petitioner has not
shown thatrial counseperformed deficiently byfailing to move for a mistrialSpecifically, the
Court agreeswith the Court of Appeals’ conclusion that Petitionkt not show thaany juror
misconduct occurred, as she addloe evidence that any conversation betwegnes®sand
members of the jury involved her criminal case or the jury’s deliberationsithéteather and
Shawn Hannaboth testified that theyid not hear the contents of the allegedly improper
conversationln contrast, trial counsel’s testimony appears to suggesa titiff informed the
trial court thatsome of the jurors may have spoken witither peoplé during a break in
deliberationsthat the conversatiohad not involvel “anything about the casgand that ithad
been“[n]othing more than, hey, how are the kids” and “just some kind of pleasan8ssState
v. Baum, 714 S.W.2d 804, 811 (Mo. App. 1986) (trial court did not err in denying motion for
mistrial where conversation between juror and state’s witness “easual, brief and totally
unrelated to anything associated with the tridWpreover, the Courhotes that nothing in the
record suggests that thdgtnessesvho allegedly spoke with the jurors, or the bailiff who trial
counsel testified may have obged the conversation, were unavailable to testify or provide
affidavits in Petitioner’s postonviction proceeding.

The Court further agrees with the Court of Appeals that Petitioner failgbie that she



suffered any prejudice as a result of trial meel’s failure to move for a mistrial based the
juror misconducshe allegesMissouri courts treat mistrials as “a dramatic remedy” that should
be granted “only when necessary to cure grievous prejudseeState v. Dunn, 21 S.\W.3d 77,
83 (Mo. Ct. App. 2000). In the absence of evidence estaigishe substance of the alleged
conversation between jurors and witnesses, it cannot be said that Petitta@rhave been

granted a mistrial had trial counsel so mov@drcia v. Bertsch470 F.3d 748, 7556 (8th Cir.

2006) (affirming denial of 8254 petition asserting ineffecthassistance claim based on
counsel's alleged failure to report alleged jury misconduct; state countislusgon that
petitioner had not shown actual prejudice was not objectivaigasonable because there was no
evidence jurors were influenced in any way by their contact withjuroins during petitioner’s
criminal trial). In short, Petitioner has natemonstratedhat trial counsel's performance was
deficientor thatshe was prgidiced by tlat performanceStrickland 466 U.S. at 687. The Court
thus concludes that the decision of the Court of Appeals is based on a reasonablecappficati
Strickland as well as a reasonable determination of the facts in light of the evidesertpdein
Petitioner’s state court proceedirf@ee28 U.S.C. 8254(d).Petitionets juror-misconduct claim
will be denied

B. Procedural Issues

Petitioner’s other grounds for relief must be dismissed for procedural reésdisdrict

court is generally barred from considering a habeas petitioner’'s procedigédlylted claims

absent a showing of cause for the default and resulting prejudice. Coleman v. Thompson, 501

U.S. 722, 750 (1991 Before seeking habeas relief, a petier is required to bringen claims
through “one complete round of the State's established appellate revessgr because “the

exhaustion doctrine is designed to give the State courts a full and fair oppottungsolve



federal constitutional clais before those claims are presented to the federal cat&uflivan
v. Boercke] 526 U.S. 838, 845 (1999%ee alsa28 U.S.C. § 2254(c). Because Petitioner has
failed to bringher other claimghrough the applicable state review procdss; remaining
grounds for relief must be dismissed.

[l Conclusion

Accordingly,

IT IS HEREBY ORDERED that PetitioneDenise Hanna Petition for Writ of Habeas
Corpus pursuant to 28 U.S.C. § 2254 (DodsDENIED.

IT IS FURTHER ORDERED that, because Petitioner cannot make a substantial
showing of the denial of a constitutional right, the Court will not issue a cesifioht
appealability. SeeCox v. Norris, 133 F.3d 565, 569 (8th Cir. 199K)judgment dismissing this
case is filed heweith.

Datedthis 14th day of September2016.

Bt A

JOHAN A. ROSS
UNITED STATES DISTRICT JUDGE




