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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

BYRON EWING, )
Petitioner, g
V. )) Case N04:13-CV-1757 NAB
TROY STEELFE, ;
Respondent. ) )

MEMORANDUM AND ORDER

This matter is before the Court on Petitioner Byron Ewing’s Petition for Writatfels
Corpus. [Docs. 1,%] Respondent filed a response to the Petition for Writ of Habeas Corpus.
[Doc. 14.] Ewingfiled a Reply Brief. [Doc18] The parties have consented to the jurisdiction
of the undersigned United States Magistrate Judge pursuant to 28 U6S&(cK1). [Docl3.]

For the reasons set forth beld#wing's petition for writ of habeas corpus will be denied.
l. Background

On May 22, 2009, after a jury trial, Ewing was found guilty of statutory rape in the first
degree, child molestation in the first degree, and sexual misconduct involving aycimittebent
exposure. (Resp’t Ex. B at 78-80.)

Viewing the facts in the light most favorable to the verdict the following evidesmse

adduced at trial: On January 30, 200lichelle Johnsois tenyear old daughter (S.K.) wrote a

! During the pendency of the Petition, Troy Steele became the warden of the Rasteption, Diagnostic and
Correctional Center. Pursuant to Rule 2 of the Rules Governing S226dnCases in the United States District
Courts, the Respondent is the stafficer who has custody. Therefore, the Clerk of Court is orderedl tbrag

Steele as the Respondent and remove Terry Russell’'s name.

2The Court ordered Ewing to file a redacted Petitfat removed the names of children that he had included in his
original Petition. [Doc. 5.]
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letter to Johnsonstating that Ewing had raped HerThe letter S.K. gave to Johnsdater
admitted into evidence without objection, stated as follows:

Mom [Ewing] rape me | didn’t tell you when he was out

because he said if | tell any body he will kill you when he

got put in jail you said you don’t want him to be in their for

life but I do and It been herting me so I'm fainly telling you

so this is a fi@t. Your baby girl [S.K.].
Johnson called the police, and S.K. wrote a brief note to the detective, stating thap&iedg
down her jeans and raped her.

S.K. was interviewed on February 19, 2007, at the Child Advocacy Center (CAC). S.K.
told theinterviewer that Ewing raped her on December 22, 2006; described the act; andtsaid tha
Ewing told her not to tell anyone or he would kill Johnson. On December 22, E0d&g,
Johnson, S.K., Johnson’s other daughters, a cousin, and an aunt, had tiregenegelly to travel
to Boston, when Johnson took her other daughters to the store, leaving S.K. at home alone with
Ewing. When S.K.’s aunt arrived at Johnson’s house, S.K. ran out of the house and jumped into
her aunt’s van, which she refused to leave until Johnson returned from the store.

In February of 2009, S.K. was watching a video at the prosecutor’s office whematbe
a note to the prosecutor, “It happened a lot of times before | formally told my rhemlve was
loked [sic] up.” S.K. was seitack to the CAC for a second interview on February 12, 2009.
S.K. told the interviewer, in detail, that Ewing had sexually assaulted her stieewas in the
second or third grade and staying in a motel with Johnson and Ewing. S.K. said Appkllant t

her not to tell anyone or Johnson would get mad. S.K. also recounted another occasion when she

was in the basement with Ewing whie& masturbated to ejaculation.

% These facts are taken directly from the Supplemental Memorandum accompheyMigsgouri Court of Appeals
decision in Ewing’s direct appealSee Resp't Ex. F. A state court's determination of a factual issue shall be
presuimed to be correct. 28 U.S.C2854.



After the jury found Ewing guilty, the trial court sentenced him as a prior aists{aant
offender, to natural life in prison without the possibility of probation or parole on conmnalple
of a child, fifteen years for count Il for child molestation, and four years for Cdluror
indecent exposure(Resp’t Ex. B at 9B3.) All of the sentences run concurrently. (Re§X.
Bat®.)
. Standard of Review

“The writ of habeas corpus stands as a safeguard against imprisonmenedigltbsm
violation of the law. Judges must be vigilant and independent in reviewing petitions forith
a commitment that entails substantial judicial resourcesrrington v. Richter, 562 U.S. 86, 91
(2011). “In general, if a convicted state criminal defendant can show a federa babdahat
his conviction rests upon a violation of the Fed&ahstitution, he may well obtain a writ of
habeas corpus that requires a new trial, a new sentence, or relB@sebd v. Thaler, 133 S.Ct.
1911, 1917 (2013). The Anrfierrorism and Effective Death Penalty Act of 1996, 28 U.S.C.
§2254 (AEDPA) appliedo all petitions for habeas relief filed by state prisoners after this
statute’s effective date of April 24, 199&indh v. Murphy, 521 U.S. 320, 3289 (1997). In
conducting habeas review pursuant to 28 U.S.2253}, a federal court is limited to deiag
whether a claim that was adjudicated on the merits in state court proceediremiltéd in a
decision that is contrary to, or involved an unreasonable application of, cleaiisbsth
Federal law, as determined by the Supreme Court, oeg¢tded in a decision that was based on
an unreasonable determination of the facts in light of the evidence presented irnehm&ta
proceeding. 28 U.S.C.Z254(d). A determination of a factual issue made by a state court is
presumed to be correct unless the petitioner successfully rebuts the presumpbmeathess

by clear and convincing evidenc28 U.S.C. 8254(e)(1).



For purposes of 8254(d)(1), the phrase “clearly established federal law refers to the
holdings, as opposed to the dicta, of [the Supreme] Court’'s decisions as of the time of the
relevant state court decisionlockyer v. Andrade, 538 U.S. 63, 71 (2003). “In other words,
clearly established federal law unde2Z4(d)(1) is the governing legal principle or principles
set forthby the Supreme Court at the time the state court renders its decistrat 72. To
obtain habeas relief, a habeas petitioner must be able to point to the Supreme €cedenpr
which he thinks the state courts acted contrary to or unreasonablgdagplichheit v. Norris,

459 F.3d 849, 853 (8th Cir. 2006).

A state court’s decision is “contrary to” clearly established Supreme Caaedgent “if
the state court either ‘applies a rule that contradicts the governing law seinf¢8bpreme
Court] caes’ or ‘confronts a set of facts that are materially indistinguishabte drdecision of
[the] Court and nevertheless arrives at a result different from [the] precédePenry v.
Johnson, 532 U.S. 782, 792 (2001) (citingilliams v. Taylor, 529 U.S. 362, 465106 (2000)).

A state court decision is an unreasonable application of clearly establisbeeim® Court
precedent if it correctly identifies the governing legal rule but applies it somahly to the facts

of a particular prisoner’'s casdd. (citing Williams, 529 U.S. at 40408). “A federal habeas
court making the unreasonable application inquiry should ask whether the stats court
application of clearly established federal law was objectively unreasondtgety, 532 U.S. at

793. “A state court decision involves ‘an unreasonable determination of the facts in ligat of
evidence presented in the state court proceedings,” 28 U.2Z54¢d)(2), only if it is shown

that the state court’s presumptively correct factual findings do not sopmyort in the record.”
Evanstad v. Carlson, 470 F.3d 777, 782 (8th Cir. 2006). A “readiness to attribute error is

inconsistent with the presumption that state courts know and follow the l&vaddford v.



Visciotti, 537 U.S. 19, 24 (2002). AEDPA's highly deferential standard demands that state court
decisions be given the benefit of the doulak.
1.  Discussion

Ewing presents five issues for review. First, he clameffectiveassistance of counsel,
because trial counsel failed to call Offiadlim Poindextor as a witness to refute the testigno
of the complaining witnessesHe also contends coundelled to impeach the credibility of
state’s witness Michelle Johnson on two wations of false burglary charges. Next, Ewing
presents three claims of trieburterror. Ewing alleged that the trial court should have declared
a mistrial during the state’s opening statement to the jury pafteen Ewing asserts thahe
trial court erred by allowing the state to argue to the jury about Ewing’sdailoir to testify.
Finally, Ewing contends the trial court erred when it overruled his objections toateés st
misstatemenof facts in the closing argument. Respondent contends that Ewing’'s clakms lac
merit and the habeas petition should be denied.

A. | neffective Assistance of Counsel

“The Sixth Amendment recognizes the right to the assistance of counsel because it
envisions counsel’s playing a role that is critical to the ability of the adrial system to
produce just results."Strickland v. Washington, 466 U.S. 668, 6888 (1984). “An accused is
entitled to be assisted by an attorney, whether retained or appointed who plays tieeeskary
to ensure that the trial is fair.1d. To succeed in a claim “that counsel's assistance was so
defective as to requg reversal of a conviction,” a petitioner must establishth@i) the trial
counsel's performance fell below an objective standard of reasonablenes?) #mat ¢his

deficient performance prejudiced the Petitioner’s defeSseckland, 466 U.S. at 687-88.



The *“performance” component o8trickland requires a showing that “counsel’s
representation fell below an objective standard of reasonablerf@sskland, 466 U.S. at 688.
To satisfy this prong, a petitioner must first identify the specific actenissions of counsel that
are alleged not to have been the result of reasonable professional juddcheait690. The
court must then examine the totality of the circumstances in order to determinemwtie¢h
identified acts or omissions were outstte wide range of professionally competent assistance.”
Id. In making this determination, the court should recognize that trial counseroadly
presumed to have rendered adequate assistance and made all significantsdadiseoaxercise
of rea®nable professional judgment.ld. “Miscues and omissions are inevitable in any case
and there is no such thing as a perfect trid\iédearis v. U.S, 469 F.Supp.779, 785 (D.S.D.
2006).

To satisfy the “prejudice” component &frickland, a petitioner'must show that there is
a reasonable probability that, but for counsel’s unprofessional errors, theofdakel{proceeding
would have been different.”"Srickland, 466 U.S. at 694. Such “reasonable probability is a
probability sufficient to undermine confidence in the outcom&l! In determining whether
prejudice exists, “a court hearing an ineffectiveness claim must consider thty totahe
evidence before the judge or jury.ld. at 695. Further, the court “should presume, absent
challenge tdhe judgment on grounds of evidentiary insufficiency, that the judge andgtey
according tdthe] law.” 1d. at 694.

It is important to note that “there is no reason for a court deciding an ineffective
assistance claim to approach the Hgronged] inquiry in [a preletermined] order or even to
address both components of the inquiry if the defendant makes an insufficient showing on one.”

Srickland, 466 U.S. at 697. It is unnecessary, therefore, to prove that counsel’s performance fell



below an objeive standard of reasonableness before determining the presence or absence of
resulting prejudice.

“Taken together, AEDPA an@rickland establish a ‘doubly deferential standard’ of
review.” Williams v. Roper, 695 F.3d 825, 831 (8th Cir. 2012) (citi@gllen v. Pinholster, 563
U.S. 170) (2011)). “First, undegrickland, the state court must make a predictive judgment
about the effect of the alleged deficiencies of counsel on the outcome of théotiiging on
whether it is reasonably likely that thesult would have been different absent the errors.”
Williams, 695 F.3d at 831 (citin@rickland, 466 U.S. at 696)). “To satisfy Strickland, the
likelihood of a different result must be substantial not just conceivaldig.” Second, under
AEDPA, the Cart must give substantial deference to the state court’s predictive judghdent.
Therefore, “[s]o long as the state court’'s decision was not “contrérgléarly established
federal law, the remaining question under the “unreasonable application” clause of § 2254(d) i
“whether the state court's determination under $tréckland standard is unreasonable, not
merely whether it is incorrect.ld. at 831 ¢€iting Harrington, 562 U.S. 86 at 101). This standard
is difficult, and “even a strong case forieéldoes not mean the state court’s contrary conclusion
was unreasonable Harrington, 562 U.S. at 102.

1. Failureto Call Officer Alim Poindextor asa Witness

In his first ineffective assistance of counsel claim, Ewing states that hisowiasel erred
by failing to call Officer Alim Poindexter to refute the testimony of Michelle Johressa S.K.
Officer Poindexter’'s police report stated that Johnson aKd r8ported to hinthat the rape
occurred between 10:00 a.m. and 2:00 p.m. on December 22, 2006. At trial, withesses Winfield

Odo and Sue Muehling, testified that time cairdsn his employereflected that Ewing was at



work during that time period(Respt Ex. A at527-548.) On crossxamination Johnson and
SK. testified that they did not tell police that the rape occurred between 10:00na.r@:0Q
p.m. (Resp’t Ex. A at 3222, 44849.) Johnson stated that she did not hear S.K. tell the police
thatthe rape occurred betwed0:00 a.m. and 2:00 p.m. (Resp’t Ex. A@f.) Before closing
arguments, th state filed a motion in limerrequesting that the defense not be allowed to argue
any contents of a police report that were not in evidence or the time frame of 10:00 2.00
p.m. that was in the police repaitiring closing argument(Resp’t Ex. A at605606.) Defense
counsel responded that the police report had not been entered into evidence and she could not
refer to something that was not in evidencdresp’t Ex. A at606.) The trial court judge
sustained thenotion in limine that counsel for the defense would be unable to argue the contents
of a police report or a time frame of 10:00 a.m. to 2:00 p.m. during closing argu(RaEsp’t
Ex. A at606, Ex. B at 55.)

After his conviction, Ewing filed a motion to vacate, set aside, or correct judgment or
sentence, which was later amended. (Resp’t Ex. H18; $782.) The postonviction motion
court held an evidentiary hearingResp’'t Ex.G.) Ewing’s trial counsel testified that Officer
Poindexter was not a necessary witness, because she believed she did aydpceinb” of
getting the jury curious about the timing issue by holding up the police report and cross
examining Johnson and.kS about the time. (Resp’t Ex. G at-30.) The posiconviction
motion court denied Ewing’s motion. (Resp’t Ex. H38t92.) The Missouri Court of Appeals
found that Ewing’s counsel did not render ineffective assistance for fadincall Officer
Poindexter (Resp'tEx. K at 35.) In its opinion, the court of appeals held tkating failed to
meet his burden to show that Officer Poindexter would have been able to testify onisvhat

testimony would have been. (Resp’t Bxat 4.) Further, the court of appeals found that even if

* For ease of reference, the Court will use the page numbers at the bottonibitfA&tr citation purposes.
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Officer Poindexter had testifiethere was still reasonable evidence to conclude that trial counsel
made a reasonable strategic decision not to call Officer Poindexter as a wiResst ExK at
4))

Ewing contends that the testimony of Officer Poindexter was vital to his defdre
asserts that had trial counsel called Officer Poindexter, there is no doubbewsatthat the jury
would have completely disbelieved Johnson’'s and.’§ version and there is a reasonable
probability that the outcome of the trial would have been different.

Trial counsel’s failure to call witnesses is presumed to be reasonabletraiggy.
“Decisions relating to witness selection are normally left to coungetigment and this
judgment [should not] be second guessed on hindsightlliams v. Armontrout, 912 F.2d 924,
934 (8th Cir. 1990). An attorney’s decision not to interview or call a particular witnast be
viewed from the perspective of counsel at time the decision was maddJnited Sates v.
Williams, 562 F.3d 938, 941 (8th Cir. 2009). “To establish prejudice from counsel’s failure to
investigate a potential witness, a petitioner must show that the witness woultkstsied and
that their testmony would haverobablychanged the outcome of the trialSers v. Weber, 259
F.3d 969, 974 (8th Cir. 2001). “In conducting this analysis, [the Court considersihe (1)
credibility of all witnesses, including the likely impeachment of the uncakéeinde witnesses;
(2) the interplay of the uncalled witnesses with the actual defense witnesses call¢8l)tha
strength of the evidence actually presented by the prosecutldn. There is no prejudice fif,
factoring in the uncalled witnesses, the government’s case remains ovemghehmistrong v.
Kemna, 590 F.3d 592, 605 (8th Cir. 2010).

Based on a review of the record below, the Court finds that habeas relief should be

denied on this claim. As stated by the court of appeals, Ewing has proddeddence that



Officer Poindexter would have testified or what his testimony would have beenthel;
assuming that Officer Poindexter had testified thKt &nd Johnson had reported the 10:00 a.m.
to 2:00 p.m. time frame to him, this issue was esgdoon . and Johnson’s cross
examination. X. said she did not remember telling him a time frame and Johnson stated that
neither she nor 8. reported that time frame ©fficer Poindexter Therefore, the jury still
would have had to make a credibility determination regarding who they belie@éficer
Poindexter’s potential testimony viewed in light of the other testimony aidéree presented
would not have likely changed the outcoofehe trial. Therefore, the Court will deny relief on
this claim?

2. Failureto Impeach Witness

Next, Ewing contends thatis trial counsel was ineffective for failure to impeach
Johnson’s credibility regarding Johnson’s alleged convictions fogfiiase burglary charges
against him.“A failure to impeach constitutes ineffective assistance when there is a rdasonab
probability that, absent counsel’s failure, the jury would have had reasonable dodiat of t
petitioner’s guilt.” U.S v. Orr, 636 F.3d 944, 952 (8th Cir. 2011) (citiidnitfield v. Bowersox,

324 F.3d 1009, 1018 (8th Cir. 2003)).

During trial, Ewing'’s trial counsel questioned Johnson regarding her federal camvict
for bank fraud. (Resp’t Ex. A at 3&8R.) Ewing'strial counsel als questimed Johnson
regarding fraudulently using her niece’s food stamps. (Resp’t Ex. A a23824At the post
conviction evidentiary hearing, Ewing’s trial counsestified that she believed she adequately

impeached Johnson. (Resp't Ex. G atZ3?) Ewing's counsel alstestifiedthat she did not

®In his Reply Brief (Traverse), Ewing attempts to add a claim for ineffeetisistance of pesbnviction counsel
against his initial postonviction counsel for failure to produce Officer Poindexter at theqmstiction evidentiary
hearing. The Couwill not address this claim as it was not raised below andtisognizable in a federal habeas
petition See28 U.S.C. 8254(i)the ineffectiveness or incompetence of counsel during Federal or stateredbll
postconviction proceedings shall not be a ground for relief in a proceedinggauisiter section 2254)

10



bring up the false burglary charges, because she felt boyfriends and girlfriekdsfais®
accusations all the time and the federal conviction and illegal food s{anegentednore ofa
credibility issuefor Johnson (Resp’t Ex. G at 224, 31.) Ewing’s counsel algestified that
shewanted to avoidhe jury knowing that Ewing had been incarcerated on a parole violation at
the time of some of the events at issU&esp’t Ex. G all8-21, 2425.) The post-conviction
motion court denied relief on this claim. (Resp’t Ex. H at 91.) The Missouri Court of Appeal
found that additional evidence of a false burglary accusation would not likely hawgedhhe
outcome of the trial in light of the other eviden (Resg’Ex. K at 56.)

After a review of all of the evidence adduced at trial, the Court finds tahttunsel’s
decision notto impeach Johnson regarding the allegedly false burglary accusations was a
reasonable strategic choice. It is highly unlikely that the outcome ofigdhevtuld be different
if the jury knew that Johnson had allegedly lied almdlse burglary after an argument with
Ewing, especially in light of the more substantial credibility issues of fraudulesthyg food
stamps ad being convicted of bank fraud in federal court. Therefore, the Court will deny relief
on this claim.

B. Trial Court Error

Next, the Court will address Ewing’s assertions of trial court errtn the habeas
context, rules of evidence and trial procedure are usually matters of state Baklew v.
Luebbers, 436 F.3d 1010, 1018 (8th Cir. 2006). “It is not the province of a federal habeas court
to reexamine state court determinations on state law questi@stelle v. McGuire, 502 U.S.

62, 67(1991). “In conducting habeas review, a federal court is limited to decidindnevheet
conviction violated the Constitution, laws, or treaties of the United Staltésat 68. “A federal

issue is raised only where trial errors infringe on a speadifisstitutional protection or are so

11



prejudicial as to amount to a denial of due proce8siCklew, 436 F.3d at 1018. In making this
determination, the federal habeas court “must review the totality of the fatte icase and
analyze the fairness of thparticular trial under consideration.Hobbs v. Lockhart, 791 F.2d
125, 128 (8th Cir. 1986). “Rulings on the admission or exclusion of evidence in state trials
rarely rise to the level of a federal constitutional violatioNgbinger v. Ault, 208 F.3d 695, 697
(8th Cir. 2000).
1 Failureto Declare Mistrial
First, Ewing asserts that the trial court erred when it failed to declare a misteiatts#

prosecutormade a comment iher opening statement that Ewing was in jail before the rape
charges in theinderlying case were filedBefore trial, Ewing filed a written motion in limine
that included a request that stated the following:

That the Assistant Prosecutor should be ordered not to refer

to any prior pleas of guilty, commission of any prior bad

acts, nor any pending criminal charges, nor any acts or

crimes not yet charged in this or any other Circuit Court

during voir dire, and/or opening and/or closing statements,

and/or direct and/or cross examination of witnesses.
(Resp’t Ex. B at 52.) The wofsustainetl is written next to the text of that paragrapfResp’t
Ex. B at 52.) The record does not indicate that this motion was discussed on the record. During
the state’s opening statement, fhr@secutorsaid the following: “Mid to late ahuary [SK.]
learns that Byron is incarcerated at the St. Louis County jail. And so as aafetudit-.”
(Resp’t Ex. A at 25.) Then,Ewing’s attorney objected and asked for a mistrial, asserting that
the prosecutor'statement was in direct oppasit to the motion in limine that there be no
mention that Ewing was incarcerated. (Resp’t Ex. A at4®Blb At sidebar, the trial judge

stated that there was a misunderstanding, but he denied the requesidtoiah (Resp’t Ex. A

at 246.) A coupleof minutes later, th@rosecutorstated inreadingSK.’s letter, “I didn’t tell

12



you when he was out because he said if | tell anybody, he will kill you. When he gotjgut
you said you don’'t want him to be in there for life, but | do. And it been hurting me,so | a
finally telling you.” (Resp’t Ex. A at 247.) Defense counsel again objected.p’(Hes A at
247.) Defense counsel objectbagcausehe prosecutomwasreading from the entire letter aitd
had not been received into evidence. (Resp’t Ex. A a434)7 Defense counsel did not ask for
a mistrial. The trial court instructed the state’s attorney to move on and not to use any exhibits.
(Resp'’t Ex. A at 248.) On direct appeal, the Missouri Court of Appeals found thagathieurt
did not abuse its discretion in denying the motion for a mistrial, because the pydsecut
statement did not refer to a specific crithat Ewing committed therefore there was a vague
referenceand indefinite reference to an unspecified crime. (Resp’t Ex. F alTl8e) court of
appeals found that the evidence was relevant and admissible for the purpose of explaming w
S.K. waited for more than a month to report the rape and was not made to show Ewing had a
propensity to commit crimegResp’t Ex. F at 8.)

“As a general rule, prosecutorial misconduct does not warrant federal halefamieks
the misconduct infected the trial with enough unfairness to render petiticoa¥gtion a denial
of due process.”Louisell v. Dir. of lowa Dept. of Corr., 178 F.3d 1019, 1023 (8th Cir. 1999).
“To amount to a due process violation, improper remarks by a prosecutor must be so egregious
that they fatally infect the proceedings and render a defendaial’Sundamentally unfair.”
Stringer v. Hedgepeth, 280 F.3d 826, 829 (8th Cir. 2002). “In evaluating whether a trial error
resulted in prejudice of the defendant, [the court] consider[s] the cumulative effesuch
misconduct, the strength of the properly admitted evidence of the defendaiit’saigdithe
curative actions taken by the trial courtlouisell, 178 F.3d at 1024. “A petitioner must show

that there is a reasonable probability that the error complained okedlffibet outcome of the ttia
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—.e., that absent the alleged impropriety the verdict probably would have been different.”
Sringer, 280 F.3d at 829. “Every improper or erroneous statement by a prosecutor does not
necessarily present a constitutional violatiohé&sure v. Bowersox, 990 F.Supp. 769, 815 (E.D.

Mo. 1998).

The Court finds that thprosecutors statements from S.K.’s letter did not fatally infect
the trialand rendeEwing's trial fundamentally unfair. S.K.’s testified that she wrote the letter
and it was admitted into evidence during her testimorfiResp’t Ex. A at 4223.) The
prosecutor read directly from the lette(Resp’t Ex. A at 247.) Therefore, evenif it was
improper tomentionthe letter’'s contents) the opening statement, the fact that the prosecutor
mentioned it in opening statement did not prejudice Ewinbhe same information was
subsequently introduced during the victim’s testimduaging the trial. Therefore, the Court will
deny relief on this claim.

2. Referenceto Right Not to Testify

Second, Ewing states that the prosecutor made an indirect reference to hestdailur
testify during closing argument, by stating, “You have not heard anything that's cotedhdi
what [SK.] said.” (Resp’'t Ex. A at 638.) In open court, defense counsel immediately objected,
“Your Honor, again, | am going to object that inference that somehow my shenid have
testified. That is absolutely incorrect.” (Resp’t Ex. A at 638.) The trialt cowerruled the
objection. (Resp’'t Ex. A at 638.) The Missouri Court of Appeals found there was nb direc
reference to Ewing’s failure to testify. (Resp’'t Ex. F at 9.) The court of applksal found that
comments on a defendant’s failure to offer evidence is not improper.

The United States Upreme Court has held that a prosecutor's direct reference to a

accused’s failure to testify violates the Fifth Amendment to the Constituti@niffin v.

14



California, 380 U.S. 609, 6125 (1965). “[The] Supreme Court has never clearly established
[howeve], that a prosecutor may not comment on the evidence in a way that indireatytoefe
the defendant’s silencezdwards v. Roper, 688 F.3d 449, 460 (8th Cir. 201 2prt. denied, 134
S.Ct. 58 (2013). In this case, lte prosecutor's comment did not ditgcreference Ewing’s
failure to testify. The comment would not be naturally taken by the jury as a comment on
Ewing’s failure to testify. The prosecutor's comment could be searrefgrence to the “clarity
and strength of the state’s evidence, andasa constitutionally prohibited reference to Ewing’s
silence” Herndon v. Norman, No. 4:09CV-1889 TCM, 2013 WL 1282250 at *15 (E.D. Mo.
Mar. 26, 2013). Based on the transcript, it appears that defense counsel inferred thesistatem
referenced Ewing’s right not to testify and she presented the inference befoury in open
court. Ewing has also not showthat there is a reasonable probability tiat commenaffected
the outcome of the trighnd that absent th@rosecutor's statement th#te verdict probably
would have been differeniTherefore, the Court will deny relief on this claim.
3. Objections During Closing Argument

Finally, Ewing contends thale trial court violated his constitutional hitg by overruling
his objectionto misstatements of fact in the state’s closing argument regarding committing acts
of violence against Johnson. Ewing contends that the trial emed by failing to sustain the
objection and provide a corrective instruction. During closing argument, the proseatedr s
“She has been exposed to arguments where she has witnessed violence aricbrantier
defendant towards her mother.” (Resp’t Ex. A at 614.) Defense counsel objected and the
objection was overruled. (Resp’'t Ex. A at 614n) Ewing’s dosing argumentdefense counsel
stated that

There was never any violence as Ms. Kilgore said because
she was asked specifically was there ever any physical

15



contact between you, and she said no. She said he broke a

window out and reached in so he could come in ... but there

was no violence that she was scared of Byron. She never

saw any violence between Byron and her mom.
(Resp’t Ex. Aat 631.) The Missouri Court of Appeals denied habeas relief on this claing statin
that the prosecutor's comments were not factually inaccurate, because beeakimipwand
using physical force to fenter a home is a violent ac{Resp’t Ex. F at 12.)The court of
appeals held that the prosecutor has a right to argue the evidence and the prosetemogist sta
was a reasonable inference from that evidence. (Resp't Ex. F at 12.) Furthevurthef
appeals found that defense counsel rebutted anmédcted any misrepresentation of physical
violence towards Johnson in her closing argument. (Resp’t Ex. F at 12.)

The Court will deny relief on this claimbecause there is no evidence of a federal
constitutional violation First, there was no misstateniesf the evidence. As the court of
appeals found, physically violent actions do not have topgmma person. Breaking a window
andforcible entry into a homeareviolent acs. Second, defense counsel reminded the jury that
Johnson testified that Ewing did not physically assault her. Ewing failed totehotherevas
a reasonable probability that the prosecutor's commkéetcted the outcome of the trimhdthat
absent th@rosecutor's comment théte verdict probably would have been different. Therefore,
the Court will deny relief on this claim.

V.  Conclusion

Based on the foregoing, the Court finds that Ewing’s request for relief puirsu28
U.S.C. 82254 should be denied. The Court finds that the state court’s findings and conclusions
regardingEwing's claims were not contrary to, nor do they involve an unreasonable application

of clearly established federal law as determined by the Supreme Court dfiteeé Statesnor

did they result in a decision that was based on an unreasonable determination of thdidgacts
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of the evidence presented in the state court proceedings. Further, desaugbas made no
showing of denial of a constitutional right, the Cowitl not issue a certificate of appealability.
See 28 U.S.C. § 2253(c)(2)iedeman v. Benson, 122 F.3d 518, 522 (8th Cir. 1997).

Accordingly,

IT ISHEREBY ORDERED that the Clerk of Court shall substitute Troy Steele in place
of Terry Russell as Respondent.

IT ISFURTHER ORDERED the Petition for Writ of Habeas Corpus pursuant to 28
U.S.C. § 2254 iDENIED. [Docs. 1, 7.]

ITI1IT ISFURTHER ORDERED that, for the reasons stated herein, any motion by
Byron Ewing for a Certificate of Appealability will i2ENIED.

Dated this28th day of September, 2016.

/s/ Nannette A. Baker
NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE
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