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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

RHONDA MARIE BAILEY, )
Plaintiff, ))
V. )) No. 4:13-CV-1846CAS
CAROLYN W. COLVIN, Acting ))
Commissioner of Social Security, )
Defendant. ))

MEMORANDUM AND ORDER

Plaintiff Rhonda Marie Bailey brings this aatigoursuant to 42 U.S.C. 88 405(g) and
1383(c)(3) for judicial review ofhe Commissioner’s final decsi denying her applications for
disability insurance benefits (B) under Title Il of the Sociabecurity Act, 42 U.S.C. 88 401, et
seq., and for supplemental security income (SSI) under Title XVI of the Act, 42 U.S.C. 8§ 1381,
et seq. For the reasons that follow, tkeision of the Commissner is reversed.

I. Procedural History

On June 1, 2010, the Social Security Adstirstion denied platiff's February 2010
applications for DIB and SSI, in which plaiftclaimed she became disabled on July 29, 2009,
because of degenerative disc disease with askeiis, shortness of breath — possibly chronic
obstructive pulmonary disease (COPD), headbf@ms, depression, possible diabetes, and
possible thyroid problems. Plgifih was forty-five years of agevhen she applied for benefits.
At plaintiff's request, hearings were heldftoe an administrative law judge (ALJ) on August
31, 2011, and April 20, 2012, at which plainti#, vocational expert, and medical experts
testified. On September 13, 2012, the ALJ dempdaintiff's claims for benefits, finding

vocational expert testimony to support a finding that plaintiff could perform work that exists in
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significant numbers in the natial economy. (Tr. 10-26.) Qiuly 18, 2013, upon review of
additional evidence, the Appeals Council denpdintiff's request for review of the ALJ’s
decision. (Tr. 1-5.) The ALJ'decision is thus the final destdon of the Commissioner. 42
U.S.C. § 405(9).

In this action for judicial rdew, plaintiff claims that théLJ’s decision is not supported
by substantial evidence on the record as a wh@&eecifically, plaintiff argues that the ALJ
improperly evaluated the evidence of recoedjarding her alleged substance abuse, which
resulted in an erroneous decision that suclyatieabuse was a contrilngi factor material to a
finding of disability. P&intiff also claims that the ALJailed to consider evidence of her
somatoform pain disorder and thus erred in faitm@nd this mental impairment to be a severe
impairment at Step 2 of the sequential anajyarsl, further, that the ALJ erred in failing to
consider the effects of this impairment in canaltion with her other impairments in determining
her residual functional capaci(RFC). Plaintiff requests th#lhe decision of the Commissioner
be reversed and that the matterémanded for an award of beebr for further evaluation.

For the reasons that follow, the ALJ dibt err in his factual findings regarding
plaintiff's substance abuse. Wever, because the ALJ failed pooperly consider plaintiff's
somatoform pain disorder in determining digigay, the matter will be remanded for further
proceedings.

Il. Evidence Before the ALJ

A. Medical Records Dated March 2009 through August 2011

The medical record in this case beginsMiarch 2009 with plaintiff's visit to the
emergency department at Parkland Health &@e(fParkland) for treatment of bronchitis and

sinusitis. Plaintiff denied any alcohabuse or drug addiction. (Tr. 422-29.)
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Plaintiff visited the Parkland emergencypdetment on July 29, 2009, with complaints of
low back pain with numbness in the legs anddsabilaterally. Plainti denied any drug or
alcohol use. Tenderness and spasm were nb@a ghe paraspinal muss, and plaintiff was
unable to perform straight legisang or hip motion tdsg. Plaintiff wasnoted to be anxious
and depressed. An injection of Valium and Devhevas administered. Plaintiff was diagnosed
with lumbar radiculopathy and was discharged #zahe date in stable condition. Plaintiff was
prescribed Vicodin, Fletil, and Medrol upon discharge. (Tr. 414-21.)

On April 6, 2010, plaintiff underwent a contilve physical evaluation for disability
determinations. Plaintiff repodeto Dr. Musaddeque Ahmad that she had been unable to work
since June 2009 because of low back pain, stegtokbreath, and chestipa It was noted that
plaintiff was not currently takinginy medications. Plaintiff dezd any drug or alcohol use.
Plaintiff reported feeling anxious and depressdith inancial stressors. Physical examination
showed tenderness on palpatitm the lumbosacral spine but was otherwise normal in all
respects. No spasms were noted, and plahmidf full range of motion about all extremities and
joints. No neurological abnormality was notetrays of the lumbar spine showed degenerative
joint disease involving the L4-S1 facet joirkeid asymmetrical sclerosis involving the left
lamina and pedicle of L5. Dr. Ahmad diagnog®dintiff with low back pain; chest pain of
unknown cause; dyspnea/ shortness of breatan&hown cause; and mild depression with
anxiety, likely secondary to financial stress.. Bhmad opined that plaiiff had no significant
limitation in mental ability. As to plaintiff'physical ability, Dr. Ahmd opined that plaintiff
could sit for four hours out of agight-hour workday, stand at |¢éa®o to three hours out of an
eight-hour workday, walk at lekbalf a mile slowly, lift up toforty pounds, and carry up to

twenty pounds. (Tr. 435-41, 443.)



On April 13, 2010, plaintiff underwent a msultative psychological evaluation for
disability determinations. Plaintiff reportetd Lauretta V. Walker, Ph.D., that she felt
inadequate and did noké to be around crowds people. Plaintiff reorted having no friends
but that she sometimes talkexl her neighbor. Platiff reported having visited St. Anthony’s
twice on an outpatient basis atitht she was previously poeed Wellbutrin, BuSpar, and
Prozac, which did not help. Plaintiff reportétat she has had no insurance for years and no
longer takes medication or goes to St. Anthongsduse she cannot afford the care. Plaintiff
denied any alcohol or drug problems, but repodedasional past use ofarijuana. Plaintiff
also reported having back problems for a longetimand Dr. Walker observed plaintiff to be
uncomfortable and to walk stiffly and uncertainlMental status examination showed plaintiff to
be oriented in all spheres. Dr. Walker ewtplaintiff’'s speech and thoughts to often be
disjointed, and plaiiff was rarely able to put an entire sentence together. Plaintiff was noted to
be anxious, depressed, and disgfa much of the time. Plaifftreported sleeping a lot, but she
remained tired. Plaintiff repodehaving thoughts of suicide bnb current attempts. Plaintiff
reported that she sometimes heard whispers. Waker determined pintiff's fund of basic
information to be good and that she had attleasrage intelligence, but that her emotional
condition interfered with her beirgple to “pull things togetheand be efficient.” Dr. Walker
diagnosed plaintiff with major depressisavere and assigned a Global Assessment of

Functioning (GAF) score of 54.Dr. Walker opined it plaintiff appeared to be very depressed

1 A GAF score considers “psychological, siciand occupational functioning on a hypothetical
continuum of mental dmalth/illness.” _Dagnostic & Statistical Manliaf Mental Disorders34
(4th ed. Text Revision 2000) (DMS-IV-TR).A GAF score betweae 51 and 60 indicates
moderate symptomse(g, flat affect and circumstantial epch, occasional panic attacks) or
moderate difficulty in social, occupational,swhool functioning_(e.g., few friends, conflicts with
peers or coworkers). Id. B013, the American Psychiatric Assatidn released #hfifth edition
of the DSM (DSM-V), which no loger uses the GAF scale taean individual's level of
functioning. However, because the DSM-IV-TRsna use when the medical entries were made
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with diminished ability to think clearly andIfow through with actions.She further opined that
plaintiff should be able tounderstand and follow simple dateons but with moderate
impairment. Dr. Walker also opined that pl#f would have moderate to severe problems
getting along with others on the job aipting to changes. (Tr. 445-48.)

Medical records dated April 17, 2010, show tplaintiff was diagnosd at Parkland with
lumbosacral strain and was given hydrocodamaprofen, and Flexeril. (Tr. 452-58.)

Chest x-rays taken May 3, 2010, for disabilitgterminations yielded negative results.
(Tr. 461.) An echocardiogram performed thaineadate showed normal sinus rhythm. (Tr.
462.)

On May 24, 2010, Dr. Judy K. Martin, anedical consultant with disability
determinations, completed a Psychiatric Reviéechnique Form invhich she opined that
plaintiffs major depression caused mild redions in activities of daily living and in
maintaining social functioning; moderate difficulties in maintaining concentration, persistence,
or pace; and no repeated episodes of decompensation of extended duration. Dr. Martin opined
that plaintiff was able to unddesd, remember, and carry out slenmstructions over the course
of a normal workweek with custnary breaks; retained the atyilto get along with coworkers
and supervisors; and was able to adapt to changes in a routine work-like setting. (Tr. 463-74.)
In a Mental RFC Assessment completed that sdae, Dr. Martin opined that, in the domain of
Understanding and Memory, plaifitwas moderately limited irher ability to understand and
remember detailed instructions but otherwise was not significantly limited. In the domain of
Sustained Concentration and Persistence, Dr. Martin opined that plaintiff was markedly limited

in her ability to carry out detailed instruction®r. Martin further opined that plaintiff was

in this case and atehitime the ALJ entered his decisione tASM-IV-TR remains relevant to the
issues raised herein.
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moderately limited in her abilityo maintain attention and coentration for extended periods, to
complete a normal workday and workweekhgitit interruptions fronpsychologically-based
symptoms, and to perform at a consisterdepaithout an unreasonabhumber and length of
rest periods, but otherwise wast significantly limited. In the&lomains of Social Interaction
and Adaptation, Dr. Martin opinedahplaintiff was moderately limitein her abiliy to interact
appropriately with the general public, accept indtans and respond appropriately to criticism
from supervisors, and respond appropriatelghlianges in the work setting, but otherwise was
not significantly limited. (Tr. 475-77.)

On May 28, 2010, Dr. Herbert Waxman, raedical consultant with disability
determinations, completed a Physical RFC Asseent wherein he opined that plaintiff could
occasionally lift and carry twenty pounds, freqiiehift and carry ten pounds, stand and/or walk
a total of at leastwo hours inan eight-hour workday, and sittatal of about six hours in an
eight-hour workday. Dr. Waxman further opingat plaintiff could fequently balance and
could occasionally climb, stoop, kneel, crouchd arawl. Dr. Waxman further opined that
plaintiff should avoid concentrated exposurextreme cold but otherwise had no environmental
limitations. Dr. Waxman opined that plaintiiad no manipulative, vigli or communicative
limitations. (Tr. 478-83.)

Plaintiff was admitted to the emergency dépent at Jefferson Regional Medical Center
on June 28, 2010, with complaints of a broken find&aintiff's medical hstory of chronic back
pain, degenerative disc diseagad degenerative joint diseaseswented. Plaintiff also reported
experiencing shortness of breath with walkirfgjtting edema was noted about plaintiff's lower
legs bilaterally. (Tr. 498-505.) Plaintiff reged being an intravenous “meth user” for a “very
long time” and that she had stopp&ging the drug about six monthggor (Tr. 505.) A splint

was placed on the broken finger, and plaintifsypaescribed Ultram for pain. (Tr. 507.)
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Plaintiff visited Dr. Tanya M. Quinn at SAnthony’s Neurosurgery Services on April 18,
2011, for evaluation of back pairPlaintiff reported having bacgain for many years and that
the pain had worsened in her back and hips owefat$t several years, leading to an inability to
stand or walk for any period of time and an inability to sit for too long. Plaintiff reported that
any activity worsened her pairPlaintiff also reported shortnes$ breath and some swelling in
her legs. Dr. Quinn noted plaintiff's past medibadtory to also incluel COPD and depression.
Plaintiff's current medications included Albutérinhaler, Citalopram, Robaxin, Oxybutynin,
and Nabumeton®. Physical examination showed depressed deep tendon reflexes. No edema
was noted. Motor examination showed plairtffhave full strength throughout all extremities.
Dr. Quinn noted imaging studies to show mildjeleerative disease most significant at L5-S1 but
no severe foraminal stenosis and no canalosis. Dr. Quinn recomemded that plaintiff
proceed with pain management referral for sebaek pain and participate in physical therapy
for the next four to six weeks. Dr. Quinn refear that no surgical intervention would result in
significant relief of plaintiff's symptoms. (Tr. 525-26.)

Upon referral from her disability lawyend from her doctor, plaiiit visited Resolutions
Behavioral Health at the Pa&ioRural Health Clic on May 4, 2011, to see a psychiatrist.
Plaintiff reported feeling very degssed relating, in part, to heealth. Plaintiff reported being
unable to walk and that she haldronic back pain as well as degenerative joint disease and
COPD. PIlaintiff also reported that her sonswauicide-prone. Plaintiff reported having low
energy and motivation and that she cries a lot aa&pslmost of the time. Plaintiff reported that
she isolates herself, hears whispers, and balitvese whispering to her are who gave her the

pain. Plaintiff reported that shecks herself in the bathroom Hwse whispering to her will not

2 There is no indication in the record as to whiezse medications were prescribed for plaintiff
or by whom.
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get her and replace her body with someone dMaintiff reported having difficulty attending to
her activities of daily living. Rilintiff reported havingiothing to bok forward to and feeling
hopeless and worthless. &teported having suicidal thoughtstiates. Plaintiff reported that
she lives with her three cats and has receivednployment benefits for the past two years.
Plaintiff denied any alcohol odrug use. Mental status examiion showed plaintiff to be
cooperative and to have fair eye contact. Psychomotor retardation was noted. Dr. Patrick
Oruwari noted plaintiff's speech rate to bamal, and her thought press was logical and goal
directed. Plaintiff denied any current suicidalhomicidal ideationbut paranoid ideation was
present. Plaintiffs mood andfact were noted to be depredsand plaintiff was tearful and
very emotional. Dr. Oruwari diagnosed pldintwith recurrent major depressive disorder and
pain disorder with psychologgl and medical factors. SAF score of 35 was assignedDr.
Oruwari prescribed Cymbalta and Risperidone aoted that plaintifheeded psychotherapy.
(Tr. 528-29.)

Plaintiff visited the Advanced Pain Centon May 6, 2011, with complaints of chronic
low back pain with radiation to both legs,danumbness and tingling in her legs and feet.
Plaintiff denied any history of dg or alcohol abuse. Physieatamination showed moderate to
severe tenderness about the ertimbar spine; normal muscleaeangth, sensation, and reflexes;
normal range of motion; and pasé straight leg raising, bilatally. Severe tenderness was
noted about the sacral spine.wks noted that a February 20¥RI of the lumbar spine showed
diffuse bulging disc at L4-5 and moderategeeerative disc diseaseDr. Abdul Naushad

diagnosed plaintiff with lumbar discogie pain, osteoarthritis, lumbar facet

® A GAF score between 31 and 40 indicatesnsoimpairment in reality testing or
communication (e.g., speech is at times illogical, obscure, or irrelevant) or major impairment in
several areas, such as work or school,ilfamelations, judgmentthinking, or mood (e.qg.,
depressed man avoids friends, neglects famiig, is unable to work). DSM-IV-TR at 34.
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arthropathy/degenerative disdisease/spondylosis, and obesityPlaintiff was prescribed
Gabapentin (Neurontin), hyacodone-acetaminophen (Vicodi@nd Naproxen. Plaintiff was
instructed to undergo iti@l urine drug s@ening (UDS) that same date, and a lumbar epidural
was scheduled. (Tr. 532-36.)

Plaintiff returned to Dr. Naushad dvlay 20, 2011, and reported that the medication
improved her daily functioning and her sleep, she felt she could notation well without the
pain medication. Physical examination showadderate tenderness about the lumbosacral
spine. Plaintiff's initial UDS was noted to beoftsistent.” Plaintiff wasnstructed to continue
with Vicodin and Naproxen but to discontinue Udentin because it caused dizziness. It was
noted that Medicaid did not cavphysical therapy. (Tr. 537-41.)

Plaintiff returned to Dr. Oruwari on June 6, 2011, and reportedhtpgoanic attacks and
having difficulty being around peopldt was noted that plaintifiad not yet beeacheduled to
see a therapist. Plaintiff was not tearful, Bbhe had poor eye contact. Plaintiffs mood and
affect were depressed, and plaintiff appeaaedtious. Plaintiff was diagnosed with major
depressive disorder, pain disorder, and sqaiembia. A GAF score of 45 was assigned. Dr.
Oruwari instructed plaintiff to increase her r@lyalta and to continue with Risperidone.
Diazepam (Valium) was also prescribed. (Tr. 530.)

On June 16, 2011, plaintiff visited Dr. gl Sultan at Advanced Pain Center and
reported her pain to be tolerablih medication but that she cauhot function wellwithout it.
Physical examination was unchanged. Plaimti#fs prescribed Diazepam to take for anxiety
before undergoing a pain block injection, whichswent yet scheduled. a&hhtiff’'s prescriptions
for Naproxen and Vicodin werefilled. (Tr. 542-46.)

Plaintiff visited Dr. Naushad on July 6, 2011t fombar epidural steid injection. (Tr.

547-50.) On July 14, plaintiff reported to Dr. Sulthat the injection did ndtelp much but that
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she was willing to try again. Physical exantioa showed mild to moderate tenderness about
the lumbosacral spine with positive straight tagsing bilaterally. Plaintiff was continued on
Vicodin and Naproxen, and a second lumbade@l was scheduledPlaintiff was advised
during this appointment that her UDS from M&gonfirmed the presence of methamphetamine.
Plaintiff was given a warning aht this result, the narcotic agreement was reviewed, and
plaintiff stated that shunderstood. (Tr. 551-55.)

Urine drug screening dated July 14, 2011, yieldegative results for amphetamine. (Tr.
602.)

Plaintiff returned to Dr. Quwari on July 27, 201, and reported that Diazepam helped her
somewhat but that she needed to take extra dosages. It was noted that plaintiff was scheduled to
see a therapist. Plaintiff reported her unempleytio have run out and that she was no longer
receiving any money, which led fleeting suicidal thoughts. DOruwari noted plaintiff to be
tearful and emotional and to be fearful ofrigehomeless. Plaintiff was diagnosed with major
depressive disorder, pain disorder, and sociglean Plaintiff was continued in her GAF score
of 45. Dr. Oruwari instructeplaintiff to increase her dosage Dfazepam and to continue with
Cymbalta and Risperidone. (Tr. 531.)

Plaintiff underwent a second lumbar epia steroid injection on August 20, 2011.
Prescriptions for Vicodin and Naproxesre also refilled. (Tr. 556-59.)

B. Administrative Hearing Held Auqgust 31, 2011

The first of two administrative hearingss held before the ALJ on August 31, 2011, at
which testimony from plaintifivas adduced in response to questions posed by the ALJ and
counsel.

Plaintiff was forty-seven yeardf age at the time of the heagin Plaintiff is divorced and

has four children, ages fifteen, twenty-one, ttyethree, and twenty-six years old. Her mother
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has custody of her fifteeregr-old daughter. Plaifftiives alone inan apartment witkhree cats.
Plaintiff graduated from high school and attendetlege for one semester. (Tr. 98-99.) She
stands about five feet tall and weighs 280 pounds. She receives food stamps and began receiving
Medicaid assistance in Mgh 2011. (Tr. 100-11.)

Plaintiff testified that she stopped workimgJune 2009 when her back went out. (Tr.
103, 106.) Plaintiff testified that significant number of her pgsbs were short-term because
of transportation problems and dlffility keeping things “lined up,yet she needed to work since
she was a single mother. (Tr. 113-14.)

Plaintiff testified that she isot able to currently work becausf her inability to stand or
walk due to low back pain. Plaintiff testifiedat she does not walk very far because her back
and legs go numb, and she usesreeand a walker because of fear of falling. (Tr. 116-17.)
She has not had any surgery but receives spm@ttions, which have not yet helped her
condition. (Tr. 118.) Plaintiff testified thahe also takes Vicodin and Naproxen, which were
recently prescribed by a pain specialist. Riffitestified that shedok no medication before
seeing a pain specialist and had justdiwith the pain. (Tr. 119-20.)

Plaintiff testified that she has also suffefeam anxiety for about tiee or four years.
She gets nervous and has difficutigncentrating. Plaintiff testéfd that her anxiety arose when
she was out in public and she worried whether she would fall or be able to find a place to sit,
which made people look at her funny, which in tarade her feel inadequate. Plaintiff testified
that she stopped going out in public. (Tr. 121-22.) Plaintiff testified that she has also suffered
from depression for many years and was finally able to begin treatment for both her depression
and anxiety when Medicaid started a few monthsrpr(Tr. 123.) Plaintiff testified to having

feelings of guilt and worthlessrebecause she cannot get up and take cdmersélf or take care
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of her grandchildren. (Tr. 141.Plaintiff testified that her psytatrist recently increased her
dosage of Valium because she was on the verge of a nervous breakdown. (Tr. 154-55.)

Plaintiff testified that she hears voices and takes Risperidoniee condition. (Tr. 128.)
Plaintiff testified that the voicescare her and she locks hergelthe bathroom. (Tr. 141-42.)
Plaintiff testified that she thought first that she heard her dadice, but then thinks at times
that the voices are of thoséhavtook her body and ga her the body she ggently has because
her body was not like this before. Plaintiff tastif that the voices teller that if she does not
like this body, they will kill herand make it worse. Plaintiff s&fied that she leaves her door
unlocked on days she feels suicidal becauselség not care on those days if the voices come to
get her. (Tr. 128-29.)

Plaintiff testified that she experiences baat vision and dizziness agle effects of her
medications. (Tr. 127-28.)

Plaintiff testified that she ignable to concentrate and feelff task abousixty-five or
seventy percent of the day. (T#2.) Plaintiff testified that €hcan stand and Waup to seven
minutes, which is from her doorway her neighbor’s and then bacRlaintiff testified that she
needs to stop and lean after such time becaupainfand numbness in her back and legs. (Tr.
143-44, 147.) Plaintiff testified ¢ she can sit for half an houPlaintiff lies down for a few
minutes twenty to thirty times gao relieve the pressure fromrhgack. (Tr. 144-45.) Plaintiff
testified that she also has difficulty bending and iays when she is unable to bend. Plaintiff
has difficulty with personal car@nd hygiene because of theseit@tions and is trying to obtain
home healthcare. (Tr. 146-47.)

Plaintiff testified that she used marijuanaaateenager but never used any other illegal

drug, including methamphetamine. (Tr. 113, 131.)
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As to her daily activities, plaintiff testiftethat she does not set an alarm and wakes up
whenever she wakes up. She then gets a soda from the refrigerator, takes medication, and eats
breakfast. Plaintiff testified that she tries to kegprything near her soghshe does not have to
make many trips to get the things she needs,hehet be from the refgerator or microwave,
etc. Plaintiff testified that she does ra@ much during the day — she lies down, watches
television, and pets heats. (Tr. 148-49.)

Plaintiff testified that sb does not have a driver'scéinse and does not travel far
distances because of pain. Rtdf is able to get around on aaster, which was donated to her
because of her disability. Plaintiff eats fésbd or lunch meat because she has no cooking
facility in her apartment and ot stand long enough to cook. Rtdf uses a rolling chair to
move around while doing housework. (Tr. 131-32, 144.) Her daughter helps her change the
cats’ litter box. (Tr. 133-34.)

C. Medical Records Dated September 2011 through April 20, 2012

On September 9, 2011, plaintiff reported to Bultan that the epiduraijections had not
helped, and she was starting tgpesience additional pai Plaintiff rated hecurrent pain at a
level eight. Plaintiff also complained of inteittent numbness and tingling in her legs and feet
bilaterally. Plaintiff was noted to be usingwalker. Examination showed mild to severe
tenderness about the lumbosacral spine. Wfaiwas instructed to continue with a home
exercise program, and Keppra was priged for nerve pga. (Tr. 641-45.)

Plaintiff visited Dr. Oruwari on Septemb@2, 2011, and reported that the voices she
hears scare her and tell her that they will kidr. Plaintiff reported that she does not go
anywhere. Mental status examination showsaintiff to be cooperative but withdrawn.
Plaintiff had poor eye contact améhs emotional and tearful. dtiff's mood and affect were

noted to be depressed and anxious. Dr. Oruganiinued in his diagnoses of major depressive
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disorder and pain disorder as well as wite tBAF score of 45. Plaintiff was instructed to
increase her dosage of Risperidone and tarmeatvith Cymbalta and Diazepam. (Tr. 597.)

Plaintiff visited Dr. Sultan on October 11, 20Ehd reported that her medications were
helping, but she continued to hapain radiating from the lowack to the hips and legs.
Plaintiff expressed a fear of falling and repadrthaving difficulty standing for very long.
Plaintiff reported not being able sleep more than three aur hours at a time. Examination
showed plaintiff to have a moderate to severalgit gait. Plaintiff used a walker. Moderate
tenderness was noted about therdicic and lumbar spine. dtiff's dosages of hydrocodone
and Keppra were increased, and plaintiff was ics¢a to continue with her other medications
as prescribed. (Tr. 636-40.)

Plaintiff underwent a ansultative physical examination on November 4, 2011, for
disability determinations. Plaintiff complain@d constant aching and tnng back pain with
numbness in the back and hips. Plaintiff's treatment history was noted as well as her past
diagnoses of anxiety, depression, insomnia, bairk pehritis, bulging disc, shortness of breath,
and obesity. Plaintiff's current medications reeenoted to include Risperdal, Lorcet Plus,
Valium, Lasix, Naproxen, Keppra, and Cymbalt®laintiff denied any abhol or drug use.
Physical examination showed weak reflexes and pitting edema about the ankles. Muscle tone
and mass were normal. Leg raises were notdx toegative. Plaintifivas able to walk on her
heels but had difficulty walking on her tiptoes besmof back pain. Plaintiff could tandem walk
but was noted to walk slowly. Dr. Matthew #shner noted plaintiff to do a poor job of hopping
for fear of back pain. Pain behaviors were ndtete present. Plaintiff had limited range of
motion, but Dr. Karshner noted her to be irteid somewhat by a significant fear of causing

pain. Dr. Karshner diagnosed piaif with morbid obesity; “axisl/Il issues,contributing to
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perception and complaintg pain”; and degenera®vjoint disease of theobar spine. (Tr. 563-
68.)

On that same date, November 4, 20D, Karshner complete a Medical Source
Statement (MSS) of Ability to do Work-Related Activities in which he opined that plaintiff could
occasionally lift up to twenty pounds and carry up to ten pounds; sit for thirty minutes at one
time and for a total of five houra an eight-hour workday; starfdr thirty minutes at one time
and for a total of four hours in an eight-hour workday; and walk for twenty minutes at a time and
for a total of three hours in an eight-hour workddr. Karshner reported that use of a walker
was medically necessary in order fdaintiff to walk farther than twenty feet and that she could
not carry small objects while ugira walker. Dr. Karshner furthepined that plaintiff should
never push and/or pull; could frequently reaalq aould continuously handle, finger, and feel.
Dr. Karshner opined that plaiffticould occasionally climb stes and ramps but should never
balance, stoop, kneel, crouch, crawl, or climiddiexs or scaffolds. Dr. Karshner opined that
plaintiff should never be exposéd unprotected heights or optra motor vehicle, and could
have occasional exposure to moving mechanats, humidity and wetness, pulmonary
irritants, and extreme cold and heat. Finally, Karshner opined thailaintiff had difficulty
with personal hygiene and couldt perform activities like shoppg, ambulate without use of an
assistive device, and climb a festeps at a reasonable pace wile of a single handrail. (Tr.
569-74.)

Plaintiff returned to Dr. Sultan on Novest/, 2011, who decreased plaintiff's dosage of
Keppra because of dizziness. Plaintiff was gnibed Gabitril and was instructed to continue
with her other medications as prescribed.airRiff underwent a third epidural injection on

November 10. (Tr. 627-35.)
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On November 8, 2011, plaintiff underwent a consultative psychubgwvaluation for
disability determinations. Thomas J. Spem Psy.D., noted plaintiff's report of physical
complaints and observed plaintiff to be nearsewhile speaking. Plaintiff reported that she
began seeing a psychiatrist one year prior wétesmwas approved for Medicaid. Plaintiff also
reported seeing a pain management specialgshan primary care physician. Plaintiff reported
having been depressed for years and having recuhremghts of suicidePlaintiff reported that
she locks herself in the bathroom when people doner house because she is scared. Plaintiff
expressed a fear of the “people who made][like this” and spoke ofdemons. Plaintiff
reported hearing voices and thagyhell her that people arermoamg to get her and want to Kkill
her. Plaintiff reported feeling hopeless andpless and having no interest in anything she
enjoys. Plaintiff reported being forgetful andvimey poor concentration and attention. Plaintiff
denied any drug or alcohol abusas to her daily activities, platiff reported thashe sleeps on
and off, watches television, microwaves her meafg] cares for her thremts. Mental status
examination showed plaintiff's speech to besprged and her eye contaatbe fair. Plaintiff
looked to be in physical disss and was fidgety and restlessidgithe evaluation. Dr. Spencer
noted plaintiff to be cooperatiyédut her insight and judgmemtere questionable. Plaintiff
described her mood as “okay,” but Dr. Spenceted her to be anxious and dysphoric.
Plaintiff's long-term memory appeared unimpaird@laintiff could complete simple arithmetic.
The Minnesota Multiphasic Personality Inventgilaced plaintiff ina psychiatric population
reflecting persons who are depressed, agitagstless, and nervous, and who worry excessively
and spend a lot of time anticipating events befbey occur. Testing for executive functioning
showed plaintiff to score one-to-three standiediations beyond the mea Upon conclusion of

the evaluation, Dr. Spencer diagnosed plaintiff vaithjor depressive disorder, recurrent, severe
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with psychotic features; and aeky disorder not otherwise speed. Post-traumatic stress
disorder was to be ruled out. Dr. Spergssigned a GAF score of 45-50. (Tr. 576-80.)

In a Mental MSS completed that same date, November 8, 2011, Dr. Spencer opined that
plaintiff was markedly limited in her abilitfo make judgments on simple work-related
decisions; to understand, remember, and cartycomplex instructions; to make judgments on
complex work-related decisions; caho respond appropriately tesual work situations and to
changes in a routine work setfi Dr. Spencer further opindfat plaintiff was moderately
limited in her ability to understand, remembendacarry out simple instructions; and in her
ability to interact appropriately with the publgupervisors, and coworkers. (Tr. 584-86.)

On November 17, 2011, plaintiff visited DOruwari and was continued in her GAF
score of 45 and her diagnosesyidjor depressive disorder andrmpdisorder. No changes were
made to her treatment regimen. (Tr. 596.)

Plaintiff returned to Dr. Sultan one@ember 8, 2011, and reported that the recent
injection did not help and that sltontinued to have pain downrHeg. Plaintiff was noted to
walk with a cane and to have a moderate to severe antalgic gait. Mild to moderate tenderness
was noted about the thoracic anchhar spine. Plaintiff's dosagd Gabitril was increased. (Tr.
622-26.)

Urine drug screening dated December 8, 2011, yielded negative results for amphetamine.
(Tr. 600.)

On January 9, 2012, plaintiff reported to Bultan that her medications were helping a
little more, but she was experiencing more paiheanlegs. Plaintiff ragk her current pain at a
level nine. Plaintiff walked with a cane. Mitdnderness was noted about the lumbar spine.

Flexeril was prescribed for muscle spasm. (Tr. 617-21.)
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Plaintiff visited Dr. Naushad on FebruaBy 2012, for another lumbar epidural steroid
injection. Plaintiff's medicationwere also refilled. (Tr. 613-16.)

Plaintiff returned to Dr. Oruwari on Falary 16, 2012, and reported the voices to have
worsened. Plaintiff also reported having episoafesonfrontation and aggression. It was noted
that plaintiff had run out of Valm. Mental status examinati@howed plaintiff's cooperation to
be good and her speech normal. Plaintiff had ggercontact. Plaiifif's thought process was
noted to be logical and goalrdcted. Dr. Oruwari noted phaiffs mood and affect to be
depressed, and plaintiff was noted to be emotiand tearful. Plaintiff was continued in her
diagnoses of major depressive disorder and gmiorder as well as her GAF score of 45. Dr.
Oruwari instructed plaintiff taliscontinue Risperidone and tortinue with Cymbalta. Abilify
and Diazepam were prescribed. (Tr. 595.)

Plaintiff visited Dr. Sultan on March 8, 201Zydareported that herdainjection helped
with the pain for one day, and thére pain returned. Plaintiff rated her current pain to be at a
level seven. Plaintiff was noted to use a cand to walk with a moderate antalgic gait.
Moderate tenderness was noted about the luatdpakspine. Plaintiff was continued on her
current treatment regimen. (Tr. 608-12.)

Urine drug screening datddarch 8, 2012, yielded negativesults for amphetamine.
(Tr. 599.)

On April 5, 2012, Dr. Sultan noted plaintiff toontinue to have mild to moderate
tenderness about the lumbosacrahep Plaintiff continued to wia with a cane. Dr. Sultan
prescribed Tramadol for breakttugh pain, and plaintiff was contied on Flexeril, Gabitril, and
Vicodin. (Tr. 603-07.)

D. Supplemental Administrative Hearing Held on April 20, 2012
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The ALJ held a supplemental hearing omriA®0, 2012, at which testimony was adduced
from plaintiff as well as from medicgbsychological, and vocational experts.

1. Testimony of Medical Expert

Testimony was adduced first from Dr. Anadith Winkler, a board certified physician in
internal medicine and rheumatgly, who testified as a medicatpert in response to questions
posed by the ALJ and counsel.

Dr. Winkler testified that her review dhe medical records shewplaintiff to have
degenerative disc disease of the lumbar spwvach was noted on an x-ray to be mild but
indicated by Dr. Nashaud to beoderate. Dr. Winkler also tesatl that plaintiff had problems
with obesity and had complaints of edema alibatlower extremities, but the edema did not
appear to be an ongoing problem. Dr. Winklemegi that plaintiff's impairments did not meet
or equal a listed impairment. (Tr. 39-40.)

Dr. Winkler opined that, based on the medrealord, plaintiff was limited to lifting and
carrying twenty pounds occasionally and ten pounds frequently; to standing and/or walking four
hours total in an eight-hour workday; and to hawelimits in sitting. Dr. Winkler opined that
plaintiff should never climb laddersopes, or scaffolds, and shduwnly occasionally engage in
all other postural activities.Dr. Winkler opined that plairffi had no manipulative, visual, or
communicative limitations, and was environmdgtédmited only to avoidance of unprotected
heights. (Tr. 41.)

Dr. Winkler testified that ttere was no medical evidence of a neurological impairment
and no medical data indicating theed for a walker. (Tr. 43.)

2. Testimony of Psychological Expert

James Reid, a licensed clinical psycholqgisststified as a psyological expert in

response to questions posedthg ALJ and counsel. Befomroviding testimony, Dr. Reid
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asked plaintiff as to when she last used mepite@tamine, to which plaintiff responded that she
had never used the drug. (Tr. 47.)

Dr. Reid testified that his review of thaedical record shows plaintiff to have been
diagnosed with depressive diserd, anxiety disorders, and somatoform disorders — such as
major depressive disorder, severe; major depnessisorder with psychotic features; and pain
disorder with both medical andyzhological features. Dr. Reidst&ied that, given plaintiff's
clear diagnosis of a somatofornsdider, the record was not cleer to whether plaintiff had to
have pain in order to get narcotic medima, leading to a possible issue under Listing 12.07,
which addresses somatoform disorders . (Tr. 48-49.)

With respect to plaintiff'slepression and anxiety disordebDr. Reid questioned whether
they were substance-induced, noting “the protdl to be a physician assistant's medical note
wherein it was reported that plafhtvas an “IV meth user for a very long time.” Dr. Reid also
noted the positive methamphetamine drug scrngewihen plaintiff begathe pain management
program. (Tr. 48-49%) Dr. Reid opined that the use ofsttirug coupled with taking narcotic
pain medications would cause #&ody hallucinations, pareia, and periods of anxiety. (Tr. 49.)
Dr. Reid testified that given haliagnosis of severe major depsion with psychotic features,
plaintiff would meet the criteri@f Listing 12.09 (Substance Adiion Disorders) as evaluated
under Listing 12.04 (Affective Disoedls/Depressive Syndrome). .[Reid opined, however, that
the circumstance of meeting this listed impairmeats because of polysubstance use. (Tr. 50-
51.F Dr. Reid opined that it wodltake nine months to a yefar someone to become sober
after using methamphetamine giveatth “is a debilitating substandlkat really does take its toll

both physically and psychologically oreth. . individual.” (Tr. 55.)

* Plaintiff audibly responded “No” and “Thathot true” to thigestimony. (Tr. 48, 49.)
> Plaintiff again audibly rezonded “Oh, my” and “Never, no” tihis testimony. (Tr. 51.)
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Dr. Reid opined that plaintiff's current usetmme healthcare to assist with activities of
daily living would indicatesuch activities to be markedly impaired. (Tr. 53Dr. Reid also
opined that plaintiff was markedly limited in herildl to maintain social functioning and in her
ability to maintain concentratn, persistence, or pace. (Tr. 54-55.) Dr. Reid opined, however,
that a person who “cleaned up” and got offleéthamphetamine would have mild impairments
in activities of daily living; moderate impairmeanh social functioning; and mild impairments in
concentration, persistenas, pace. (Tr. 55-56.)

Dr. Reid opined that a longtime userrmoéthamphetamine would require some kind of
treatment to end their addiction. Dr. Reid egsed concern that plaintiff's current use of
narcotics, includingpiates and Diazepam, may exhibit a swiiom one addiction to another.
He testified that even if plaintiff were t&top using methamphetamine, it was likely that she
would become addicted to the narcotics and engage in narcotic abuse, demonstrating a need for a
comprehensive drug treatment program. Dr. Rés0 expressed concettmat plaintiff was not
being honest with her psychiatrist given thag sbld him that she never had any problems with
drugs. (Tr. 59-60.)

3. Plaintiff's Testimony

Plaintiff testified at the supplemental hiegrin response to questions posed by the ALJ
and counsel.

Plaintiff testified that she lsanever used and hasver been a “long time user.” Plaintiff
testified that she questioned theifigs drug test at the pain clinic and was told that she could be

tested again, but the clinic did nieel the need to do so. Plaihtestified that she has not had

® The record contains an unsigned, undated deotirftom Missouri’s Diision of Senior and

Disability Services that provides for plaintifb receive services niteen days a month for

assistance with dressing, grooming, bathing, mpeaparation, some chores, and transportation
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any positive drug tests since thahdi, and that the information inghrecord is false. Plaintiff
testified that she does not take her current oaidins to “replace something” since she never
took anything to begin with. Plaintiff testifiedathshe does not even like to take her current
medications because they upset her atdmand make her dizzy. (Tr. 62-63.)

Plaintiff testified that her physal and mental lintations have not impved since the last
hearing in August 2011. (Tr. 68.)

Plaintiff testified that her psychiatrisecently changed her medication to Abilify and
Cymbalta and that the voices hastbdued some since the previdgsring. Plaintiff testified
that she continues to have symptoms of mdgpression and severe anxiety and does not feel
adequate to do anything or go oupmblic. Plaintiff testified thashe went out for Easter dinner
recently but had a difficult time. (Tr. 66.)

Plaintiff testified that she currently uses dkea because of pain and because of her need
to sit down. Plaintiff testified that the walkesmas not prescribed by any doctor and no one told
her to use it, but she could not walk without a wal&r a cane. (Tr. 69-70.) Plaintiff testified
that a certified nurse’ssaistant comes to her home four dayseek to help her shower, prepare
light meals, and e€lan. (Tr. 67.)

4. Testimony of Vocational Expert

Jeffrey F. Magrowski, a vocational expert, ifestl at the hearing in response to questions
posed by the ALJ and counsel.

The ALJ asked Mr. Magrowski @ssume an individual who could

perform light work, can lift 20 pounds océasally, 10 frequent, stand walk four

hours out of eight, sit: no limitations orttsig. . . . This mdividual can climb

stairs and ramps occasionally, stoopeddn crouch, crawl occasionally. Never

climb ropes, ladders, scaffolds, musb@ hazards of heights, and must avoid
concentrated exposure to extreme coltlis individual can understand remember

for shopping and errands. (Tr. 651.)
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and carry out at least simple instructicarsd non-detailed taskbut will not be
able to maintain concentration and atiten for two hour segments over an eight
hour period, can respond appriately to supervisorand coworkers in a task
oriented setting where contact with athés casual and infrequent, can adapt to
routine simple work changes, could rpErform work at a normal pace without
production quotas.

(Tr. 83.) Mr. Magrowski testified that such person could not perform any work without
accommodations._(ld.)

The ALJ then asked Mr. Magrowski to assuameindividual who continued to be limited
to light work,

can lift 20 pounds occasionally, 10 frequestand walk four hours out of eight,

but must have a sit stand option at therk site with the ability to change

positions frequently. So they could walk for a total of eight hours, but they must
have a sit stand option at the work site.

We're talking understand, remember, caoyt simple instructions, non-detailed
tasks, maintain concentration and attention for two hour segments over [an] eight
hour period, demonstrate adequate judgmto make simple work related
decisions, respond appropriatdty supervisors in a tasbriented setting where
contact with coworkers and others gasual and infrequent, adapt to routine
simple work changes, can perform nwaat a normal pace without production
quotas.

(Tr. 83-84.) Mr. Magrowski testified that gu a person codl perform some work as a mail

clerk, of which 2,000 such jobs exist in tB¢ate of Missouri and 100,000 nationally; and a
laundry worker, of which 1,000 such jobs existtle State of Missouri and 7,000 nationally.
(Tr. 85.)

D. Medical Records Dated April 26, 2012

Plaintiff visited Dr. Sunil Chand on Apr26, 2012, who noted that plaintiff was being
followed by the pain clinic. Plaiiff reported her currerpain to be at a leVseven to eight, but

that the pain is at a level #& with pain medication. Plaintiféported the pain to be worsening
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and that she cannot bend over, walk, stand,taosyn. Physical examination was normal. Dr.
Chand prescribed a walker for plaintiff. (Tr. 646-47.)

E. Report of Cooperative Dig#ity Investigations Unit

Upon request for investigation into plaint#factivities and functioning in relation to her
applications for disability, Detective Mark Grdby of the Cooperative Digdity Investigations
Unit conducted a three-hour rsaillance of plaintiff onMay 24, 2012, near her home in
Leadington, Missourl. (Tr. 656-62.) Over the course thfis surveillancePetective Grobelny
observed plaintiff to exit her home on fourcasions, with each occasion lasting only a few
minutes in duration. (Tr. 658-60.) DetectiveoBelny summarized his observations as follows:

When first observed, Ms. Bailey did notpear to have any difficulty walking
short distances, standing, reaching, dimlif/carrying objects. Her strides were
short but even and her posture ere@he also demonstrated a wide range of
motion with both arms and dexterity lioth hands. She never appeared fatigued

or short of breath, nor did she ever apgedre experiencing any obvious pain or
discomfort. As the surveillance comied and she appeared to become more
concerned with my presence, her use of assistive devices progressed from none to
a cane to a walker and hghysical abilities appearegd become more limited.

She began walking with a limp and at one point appeared to stop to catch her
breath while leaning on the walker. The edrad been retriedefrom inside the
apartment, but the walker was removiedim atop a pile of personal property
stacked outside her apartment and had rapplst been there for some time, based

on the other items entangled within itgtilar structure. Once | exposed myself

in a traffic safety vest and began contlug what appeared to be highway-related
business, Ms. Bailey’s condition appearednprove. She no longer used either
assistive device to ambtéaand the limp was no longer evident. Based on her
constant interactions with at least three other residents at the apartment building,
she did not appear to bencomfortable around othersr to have difficulty
communicating. She appeared to be laid alert throughout ¢hsurveillance.

(Tr. 660-61.)

’ Detective Grobelny positioned his vehicle on a roadway near plaintiff's home, set out traffic
cones, wore an orange safety vest, and wad#tedg the roadway with a clipboard to give the
appearance of taking traffic notes.
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lIl. Evidence Submitted to the Appeals Councf

On July 12, 2012, Dr. Chand completed a Statement for Disabled License Plates for the
Missouri Department of Revenue, Motor Vehicle Bureau, certifyingt thlaintiff had a
temporary disability of 151-180 days on accourh@finability to ambulate or walk without the
use of an assistive device. (Tr. 406.)

IV. The ALJ's Decision

The ALJ found plaintiff to meet the insuredatsts requirements of the Social Security
Act through June 30, 2012. TKé¢J found that plaintiff had nogéngaged in substantial gainful
activity since July 29, 2009, the alleged onset adtelisability. TheALJ found plaintiff's
degenerative disc disease of the lumbar spmegor depressive disorder, anxiety disorder, and
post-traumatic stress disorder to be severe inmgsts and that, wheroapled with plaintiff's
substance use disorder, they met Listings 1artit 12.09 of the Listings of Impairments at 20
C.F.R. Part 404, Subpart P, Appendix 1. (Tr185 The ALJ further found that, in the absence
of plaintiff's substance use, she would contitoidave severe impairments but that they would
not meet or medically equal a listed impairmefifr. 18.) The ALJ determed that, if plaintiff
stopped the substance use, she would hav®&RHE to perform light work as defined by the

Regulations, with the following exceptions:

8 In determining plaintiff’s requet to review the ALJ’s decisiothe Appeals Council considered
additional evidence that was not before the Altihe time of his decision. The Court must
consider this evidence in determining whettier ALJ's decision was supported by substantial
evidence. _Frankl v. Shalala, 47 F.3d 935, 939 (8th Cir. 1995); Richmond v. Shalala, 23 F.3d
1441, 1444 (8th Cir. 1994).

% “Light work involves lifting no more than 20 poundsa time with frequet lifting or carrying

of objects weighing up to 10 pounds. . . . [A] jobnghis category when it requires a good deal
of walking or standing, or when it involvestting most of the timevith some pushing and
pulling of arm or leg controls.” 20 C.F.R. 88 404.1567(b), 416.967(b).
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she must have a sit, stand option with #bility to change positions frequently.
She can occasionally climb stairs anchps, stoop, kneel, crouch, and crawl. She
must avoid concentrated exposure to @xi cold and hazards of heights. She
can never climb ropes, ladders andffedds. She can understand, remember, and
carry out simple instructions and non-detailed tasks. She can maintain
concentration and attention for two-h@@&gments over an eight-hour period. She
can demonstrate adequate judgment to nsakele, work-related decisions. She
can respond appropriately to supervisors task-oriented $#ng where contact

with coworkers and others is casual and infrequent. She can adapt to routine,
simple work changes. She can perfiorvork at a normal pace without production
guidelines.

(Tr. 19.) The ALJ found this RFC to preclude ptédf from performing hempast relevant work.
However, upon consideration of this RFC coupled with plaintiff's age, education, and work
experience, the ALJ found that vocational exgestimony supported a finding that, in the
absence of substance use, pl#ictuld perform other work as @xists in significant numbers in
the national economy, and specifically, as a miailk and laundry worker. The ALJ thus found
that plaintiff would not be disabled if sistopped her substance use. (Tr. 24-26.)
V. Discussion
To be eligible for DIB and SSI under the SdcSecurity Act, plaintiff must prove that

she is disabled. PearsallMassanari, 274 F.3d 1211, 1217 (8th. Q001); Baker v. Secretary

of Health & Human Servs., 955 F.2d 552, 555 (8th £992). The Socidbecurity Act defines

disability as the "inability to engage iany substantial gainful activity by reason of any
medically determinable physical or mental impsnt which can be expect to result in death
or which has lasted or can be expected &b far a continuous perd of not less than 12
months." 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(An individual will be declared disabled
"only if [her] physical or mental impairment or rairments are of such severity that [she] is not
only unable to do [her] previous work but cannminsidering [her] age, education, and work
experience, engage in any othénd of substantial gainful work which exists in the national

economy.” 42 U.S.C. 88 428(2)(A), 1382c(a)(3)(B).
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To determine whether a alaant is disabled, the Comssioner engages in a five-step

evaluation process. See 20 C.F.R. 88 404.1520, 416.920; Bowen v. Yuckert, 482 U.S. 137, 140-
42 (1987). The Commissioner beglmsdeciding whether the claimastengaged in substantial
gainful activity. If the claimant is working, disability benefits are denied. Next, the
Commissioner decides whether the claimant has a “severe” impairment or combination of
impairments, meaning that which significantly ilisnher ability to do basic work activities. If
the claimant's impairment(s) is not severe, teba is not disabled.The Commissioner then
determines whether claimant's impairment(s) sieetequals one of thepairments listed in 20
C.F.R., Part 404, Subpart P, Appendix 1. If clatftmimpairment(s) meets or equals one of the
listed impairments, she is conclusively dileml. At the fourth step, the Commissioner
establishes whether the claimaain perform her past relevant ko If so, the claimant is not
disabled. Finally, the Commissioner evaluates various factors to determine whether the claimant
is capable of performing any other work ireteconomy. If not, a finding of “disabled” is
appropriate.

In cases involving evidence of substance abilge initial disability determination must
be based on substantial evidence of a claiméintiations “without deductions for the assumed

effects of substance abuseatiders.” _Brueggemann v. Béwart, 348 F.3d 689, 694 (8th Cir.

2011). If, upon consideratiaof all such limitations, the ALJtids the claimant to be disabled,
the ALJ must then consider which limitationswid remain when the effects of substance abuse
are absent. _Id. at 694-95; 20 C.F&8 404.1535(a), 416.935(a). HAindividual is not
considered to be disabled . . . if alcoholisndrg addiction would . . be a contributing factor
material to the Commissioner's determination ttieg individual is disaled.” 42 U.S.C. §
423(d)(2)(C). The “key factor” isvhether the claimant would camtie to be found disabled if

she stopping using drugs ocahol. 20 C.F.R. 88 404.1535(b)(#)16.935(b)(1). The claimant
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bears the burden of proving tHar substance abuse is not a abating factor material to the

claimed disability._Estes v. Banart, 275 F.3d 722, 725 (8th Cir. 2002).
The decision of the Commissioner must be affirmed if it is supported by substantial

evidence on the record as a whole. 42 U.8.@05(g); Richardson v. Perales, 402 U.S. 389, 401

(1971); Estes275 F.3d at 724. Substantial evidencdess than a preponderance but enough

that a reasonable person would find it adeqgt@tipport the conclusion. Johnson v. Apfel, 240

F.3d 1145, 1147 (8th Cir. 2001). This “substantiadience test,” however, ignore than a mere

search of the recorfdr evidence supporting the Commissidgadindings.” Coleman v. Astrue,

498 F.3d 767, 770 (8th Cir. 2007ht@ernal quotation marks andation omitted). “Substantial
evidence on the record as a whole . . . requiresore scrutinizing analysis.” _Id. (internal
guotation marks and citations omitted).

To determine whether the Commissioner's decision is supported by substantial evidence
on the record as a whole, the Court must rexleentire administrative record and consider:

1. The credibility findings made by the ALJ.

2. The plaintiff's vocational factors.
3. The medical evidence from trgf and consulting physicians.
4, The plaintiff's subjective complaints relating to exertional and

non-exertional activities and impairments.

5. Any corroboration by third pies of the plaintiff's
impairments.

6. The testimony of vocationakgerts when required which is
based upon a proper hypothetica¢sion which sets forth the
claimant'ampairment.

Stewart v. Secretary of Health & Human Sep957 F.2d 581, 585-86 (8th Cir. 1992) (internal

citations omitted). The Court must also cossidny evidence which fairly detracts from the

Commissioner’s decision. Coleman, 498 F.3dd; Warburton v. Apfel, 188 F.3d 1047, 1050
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(8th Cir. 1999). However, em though two inconsigté conclusions may be drawn from the
evidence, the Commissioner's findings may $tél supported by sutasitial evidence on the

record as a whole. Pearsall, 274 F.3d at 1217 (cftougng v. Apfel, 221 F.3d 1065, 1068 (8th

Cir. 2000)). “[lJf there is substantial evidenoe the record as a whole, we must affirm the
administrative decision, even if the recordulcbalso have supported an opposite decision.”

Weikert v. Sullivan, 977 F.2d 1249, 1252 (8th Cir. 1992) (internal quotation marks and citation

omitted); see also Jones k. Morris v. Barnhart, 315 F.3d 974, 977 (8th Cir. 2003).

Plaintiff first challenges the ALJ’s treatmeoftthe evidence regarly plaintiff's alleged
substance use. Plaintiff contends that thercedoes not support the Als finding that she had
a substance use disorder of any kind and thas the ALJ’s finding that she experienced
limitations of listing-level severity must result in a finding of disability. Plaintiff next argues
that, even if the record wete demonstrate previous substaruse, objective medical evidence
demonstrates that her abstinence from suehhas been of such duration that she no longer
experiences its effects. Plaffitontends that, therefore, haurrent limitations — which the ALJ
found to be disabling — exist in the absemfesubstance use, thus mandating a finding of
disability. Finally, plaintiff challenges the Als failure to address her somatoform pain
disorder, arguing that the failur® consider this impairment at Step 2 of the sequential
evaluation resulted in a flawed analysis regaydihe effects of all oplaintiff’'s impairments
when considered in combination and arCRRat is unsupported by substantial evidence.

The Court addresses eachlodse claims in turn.

A. Evidence of Substance Use

“It is the ALJ’s task to resolve conflicts the evidence[.]”_Hacker. Barnhart, 459 F.3d

934, 936 (8th Cir. 2006). The ALJ's decision will rim disturbed simply because this Court

may have reached a different conclusion had it bieeract finder in the fst instance._Id. The
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Court may not “substitute its opinion for the ALJ&gho is in a better position to . . . resolve

conflicts in evidence.” _Travis v. Astruyd77 F.3d 1037, 1042 (8th Cir. 2007). Because the
resolution of conflicting evidence is within tipeovince of the ALJ, he does not err where his

finding of fact is more consistent with one liakevidence than another. Brachtel v. Apfel, 132

F.3d 417, 420 (8th Cir. 1997).

Here, the record before the ALJ containeteadrom a healthcare provider that results
from a May 2011 UDS showed the presencemethamphetamine, as well as evidence that
plaintiff advised another healthcare providerJume 2010 that she was a longtime user of the
drug. The ALJ also had before him expert testimony that plaintiff eéedilsigns and symptoms
consistent with methamphetamine use. Althoughrétord also contained conflicting evidence
consisting of plaintiff's testimony that she newesed the drug and UDS tests that consistently
yielded negative results for amphetamine begignn July 2011, it is the duty of the ALJ to
resolve conflicts in the record. Because the record contains substantial evidence showing
plaintiff to have used methamphetaminee tALJ did not err in making a factual finding
consistent with this evidencdespite the existee of other evidence that may support a contrary
finding.

B. Effects of Substance Use

In his written decision, the ALJ found thaethmitations caused by the effects of all of
plaintiff's impairments, including the effects slubstance use, would result in a finding of
disability inasmuch as such limitations meg ttriteria for Listingl2.09 (Substance Addiction
Disorders) as evaluated under Listing 12.04 (Affective Disorders/DepgeSgndrome). (Tr.
16-18.) The ALJ further found that, in the abs®of substance use, the limitations caused by
plaintiff's impairments would no longer meetequal a listed impairment, and that her resulting

RFC would not preclude the performance of waskit exists in significant numbers in the
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national economy. (Tr. 18-25.)As noted above, plaintiff contends that she never used
methamphetamine. Nevertheless, she argues radrevibn if she used methamphetamine in the
past, the record shows her nothtave used the substance siatéeast July 2011, and thus that
the disabling limitations she was found to expereeat the time of the supplemental hearing in
April 2012 could not have beentrdutable to her use of thewdy. Plaintiff argues that because
these disabling limitations could not be causetidryuse of methamphetamine, they can only be
caused by her remaining impairments. Thersf@laintiff argues, her past methamphetamine
use cannot be a contributing factor material ®AhJ's finding of disabity. For the following
reasons, plaintiff's claim fails.

As noted by the ALJ, the evidence of recehbws that plaintiff tested positive for the
presence of methamphetamine in May 2011. Pfawas informed of thigest result in July
2011 and was cautioned against continued useeofithhg given her contract to take narcotic
medication. Subsequent UDS tests in July 2011, as well as in December 2011 and March 2012,
showed negative results for amphetamine. R&id provided expert testimony, however, that it
takes nine months to a year for someonbdoome sober after using methamphetamine given
the physical and psychologicallltehat the drug takes on person. Notably, there was no
evidence before the ALJ that fell outside akthine-to-twelve-month rage after plaintiff was
cautioned against continued use of methamphetamine. Additionally, the evidence before the
ALJ showed that the listing level limitatiorgaintiff experienced dimg this period were
consistent with the effects of methamphetamise. As such, although evidence may support a
finding that plaintiff stopped usg methamphetamine prior to the supplemental hearing in April
2012, the record shows her to haemtinued to experience its effectvhich is consistent with
the expert’'s testimony that the effects ohd-term methamphetamine use would remain for

nine-to-twelve months.
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Accordingly, plaintiff's claim that the markddnitations she expeghced at the time of
the supplemental hearing in April 2012 could noalteébuted to past methamphetamine use and
were the result of only her non-drug use impairmenklied by the evidence of record, and the
claim fails.

C. Somatoform Pain Disorder

Plaintiff claims that the ALJ erred by failing tmd her somatoform pain disorder to be a
severe impairment at Step 2 of the sequentiauawaln. Plaintiff contends that this error led to
the ALJ’s failure to consider the effects of thiental disorder on plaintiff’'s perception of pain
and, further, resulted in a faulty RFC assessmetiitanhthe ALJ failed to consider the combined
effects of all of her impairmentslaintiff's argument has merit.

According to the DSM-IV-TR, the diagnostic critefor pain disorder are: 1) pain in one
or more anatomical sites of sufficient severitywarrant clinical attention; 2) the pain causes
clinically significant distress or impairment gocial, occupational, asther important areas of
functioning; 3) psychological facterare judged to have an important role in the onset, severity,
exacerbation, or maintenance of the pain; 4)stmeptom or deficit is not intentionally produced
or feigned; and 5) the pain is not better accalifde by a mood , anxietyr psychotic disorder.
DSM-IV-TR at 498. Pain disorders associatgth both psychological and medical factors are
those in which both psychological factors angemeral medical condition are “judged to have
important roles in the onset, severity, exacerbatio maintenance of the pain.”_Id. at 499.

Pain disorder is within the class of Somatoform Blscs. DSM-IV-TR at 485.

The common feature of the Somatoforms@ders is the presence of physical

symptoms that suggest a general medioadition . . . and are not fully explained

by a general medical condition, by the direffects of a substance, or by another

mental disorder . . . . The symptomssnaoause clinically significant distress or

impairment in social, occupational, other areas of functioning. . . . [T]he

physical symptoms are not intentional .(i.ender voluntary condl)[, and] there
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is no diagnosable general medical dbood to fully account for the physical
symptoms.

Id. The Commissioner defines Somatoform Digosdas “[p]hysical symptoms for which there
are no demonstrable organindings or known physiological meahisms.” 20 C.F.R., Part 404,
Subpart P, Appendix 1, 8§ 12.07. A somatoform isois a nonexertional mental impairment
that may affect a claimant’s ifity to perform the physical requements of work._See Sanders v.

Sullivan, 983 F.2d 822, 823-24 (8th Cir. 1992); WebheSecretary of Health & Human Servs.,

784 F.2d 293, 299 (8th Cir. 198@Jliscussing hypochondriasisyhich is identified as a

somatoform disorder at DSM-IV-TR at 48%arraher v. Sullivan, 796 F. Supp. 1207, 1212-13
(S.D. lowa 1992).

Plaintiff was first diagnosed with painsdirder in May 2011, not@bwith associated
psychological and medical factors. She therea#ieeived consistent psychiatric diagnoses of
pain disorder on no less than five occasiomsd Dr. Reid acknowledged plaintiff's clear
diagnosis of somatoform disorder during teistimony in April 2012. ®ier than acknowledging
Dr. Reid’s testimony in this regard (Tr. 16)etALJ made no mention gfiaintiff's diagnosed
mental impairment of pain disorder in lsitten decision, nor did he address its efféts.

The ALJ discussed plaintiff's complaints of significant pain but found them to be
inconsistent with the medical evidence of reabtiat showed only mild to moderate degenerative
disease, relatively normal physical examinatjoasd clinical testingthat showed minimal

limitations. (Tr. 21-22.) What the ALJ failed tp@eciate, however, is thptaintiff's clinically

19 Curiously, the ALJ listed major depressive difw, anxiety disordegnd post-traumatic stress
disorder as plaintiff's diagnosadental impairments (Tr. 23) bdid not include pain disorder
despite plaintiff being repeatediifagnosed with the impairment lypsychiatrist, and with such
diagnosis confirmed by the psychoical expert at the administree hearing. The undersigned
also finds it curious that, in her Brief irufport of the Answer (ECF #21), the Commissioner
likewise makes no mention of this diagnosed impant and is silent ith respect plaintiff's
instant claim that the ALJ erred when he failedproperly consider the impairment in his
-33-



diagnosed somatoform pain disorder causes hexdggerate her physical problems in her mind

beyond what the medical data indicateee Easter v. Bowen, 867 F.2d 1128, 1130 (8th Cir.
1989). To discount plaintiffs somatic complairdgt physical symptoms based on the lack of
corroborating objective medical eedce “misses the point of her serious mental problem.” Id.
It cannot be said, therefore,aththe ALJ adequately considerpthintiff's diagnosed mental
impairment of somatoform pain disorder whendetermined her severe impairments at Step 2
of the sequential analysis.

The ALJ's failure to adequately considdre impact of plaintiff's somatoform pain
disorder likewise affected his credibility tdemination and RFC assessment. Although the ALJ
expressly found that plainti§’ allegations were not cretkh a primary reason given for
discrediting plaintiffs complaints of pain — that is, the lack of objective medical evidence
supporting the degree of symptoms alleged —ndicative of the mental impairment itself.
Exaggeration of symptoms and lack objective medical evide® supporting physical

symptoms are not good reasons for discreditingiective complaints of pain from a claimant

diagnosed with a somatoform disordefedford v. Colvin, No. C12-4076-LTS, 2013 WL
3338477, at *16 (N.D. lowa July 2, 2013).

In addition, when assessing plaintiff's phydi®FC, the ALJ accorded great weight to
the opinion of Dr. Winkler, the nacal expert who testified ahe supplemental hearing. Dr.
Winkler based her opinion on the ebjive medical evidenacaf record set oudbove that showed
only mild to moderate degenerative dissasew demonstrated limitations on physical
examination, and no evidence of air@ogical deficit. (Tr. 223.) Dr. Winkler — and the ALJ
in turn — considered purely organic bases iteeining the extent to which plaintiff's physical

ability to engage in work-related activities wamited. The extent to which plaintiff's physical
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ability was subjectively affected by her pairsalider, however, was not considered. This is
significant inasmuch as a somatoform disorderthsas pain disorder caaffect a claimant’s

physical ability to perform work. Webhét84 F.2d at 299; Carrahéi96 F. Supp. at 1212-13.

In sum, the ALJ’'s Step 2 finding and cratitp determination failed to consider the
nature of plaintiff's diagnosed mental impairmeaitpain disorder, a somatoform disorder as
defined in the DSM-IV-TR, and its impact onapitiff's ability to perform the mental and
physical requirements of work. Because thie)’'s RFC determination must be based on
plaintiff's ability to perform the requirements @fork “day in and dg out, in the sometimes
competitive and stressful conditions in which rpabple work in the real world,” McCoy v.
Astrue, 648 F.3d 605, 617 (8th Cir. 2011) (intdrquotation marks and citation omitted), it
cannot be said that the ALJ's RFC assessmamt isesupported by substantial evidence on the
record as a whole where he failed to considprimary source of plaintiff's alleged disability.
See_also Easter, 867 F.2d at 1130 (noting ¢maployers are concerned with an employee’s
“substantial capacity, psychological stability, atelady attendance[.]”).

This matter will therefore be remanded so that plaintiff's medically determinable and
diagnosed mental impairment phin disorder can be takentanaccount at Step 2 of the
sequential analysis; can be properly consider&leat 3 in determining whether this impairment,
considered alone and in combination with pl#i's other impairments, meets or medically
equals a listed impairment, incling Listing 12.07 — SomatoforBisorders; and can be properly
taken into account at Step 4 in determiningmiléis credibility and RFC, given its nature of
producing physical symptoms and causing clinicalgynificant distress or impairment in social,
occupational, or other important areas fofhctioning. If necessary, the ALJ may obtain

additional medical evidence and conduct anothearing to more fully develop the record
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regarding plaintiff's pain disorder and its effect on her meata physical ability to perform
work.

Accordingly, for all of the foregoing reasons,

IT IS HEREBY ORDERED that the decision of the CommissioneRIEVERSED, and
this cause IREMANDED to the Commissioner for further proceedings consistent with this
opinion.

An appropriate judgment of remand will accompany this order.

Ul sz S

CHARLES A. SHAW
UNITED STATES DISTRICT JUDGE

Dated this__ 29th  day of September, 2015.
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