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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

STANLEY JOHNSON, )

Petitioner, ))
V. ; No. 4:13 CV 1994 JMB
IAN WALLACE, ))

Respondent. : )

MEMORANDUM AND ORDER

Stanley Johnson (“Johnson”) has petitioned this Court for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. (ECF No. 1) All matters are pending before the Court with the
consent of the parties, pursuant to 28 U.S.C. § 636(c). The Court concludbsthatter may
be resolved on the existing record. Because Johnson’s petition is untimely,aaseekpelow,
the Courtwill dismiss it See28 U.S.C. § 2244(d)(1). The Court further concludes that no
certificate of appealability shall issue.

l. Procedural and Factual Background

In May of 1994, Lela Warner was raped and murdered in her St. Louis County home. At
thecrimescene police collected extensive evidence, including hair, blood, se€ingerprints,
and a palm print—all presumably from the murderer. The perpetrator's DNA prafle w
entered into the Combined DNA Index System (“CODIS”). The crime remainedvadaatil
2006, when the CODIS database generated a “hit” matching the crime scene DdbiAceud
StanleyJohnson, who was incarcerated on an unrelated crime at that time. Police then obtained a
search warrant compelling Johnson to provide another DNA sample, from which fasteg
confirmed that Johnson’s DNA was consistent with that found on Ms. We8eeState v.
Johnson, 328 S.W. 3d, 385, 389 (Mo. Ct. App. 2010) (describing factual background).
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In September of 2006, Johnson was charged with first degree murder and forcible rape
(Resp. Ex. B at 1) Almost three years later, in April of 2009, Johnson went to trial oorter m
and rape charges. On April 22, 2009, Johnson was convicted of both cddné$.22) On July
2, 2009, Johnson was sentenced to life imprisonment, without the possibility of parole, for the
murder charge, and thirty yeamprisonment for the rape, to be served consecutively to the
sentence for the murder charg@d. at 367-69)

Johnson appealed his conviction and sentence through the Missouri courts on direct
appeal.Johnson’s direct appeal was deni&keJohnson, 328 S.W.3d at 389. Johnalso
filed motions forstatepost€onviction relief aftethe conclusion of hidirect appeals-these
were also denied(Resp. Ex. F at 145; and Resp. Ext 1) On October 3, 2013, Johnson filed
the present federal habeasippon under § 2254. (ECF No. 1) The Court issued an order,
directing Respondent to show cause why this Court should nottgearglief requested in
Johnson’s petition. (ECF No. 15) On September 23, 2014, Respondent filed its response to
Johnson’s gtition. (ECF No. 27)In its responsethe Statgaised the affirmative defense that
Johnson’s habeas petition is untimely because it was filed in excess of theaois¢atute of
limitations imposed on habeas actions as a result of The Antiterrorgsiffactive Dedt
Penalty Act of 1996 (“AEDPA”). (Id. at 8); seealso28 U.S.C. § 2244().).

On January 28, 2016, this Court issued a show cause order directing Johnson to explain
why his habeas petition should not be dismissed as time-barred under AEDPA. (ECF No. 47)
On February 11, 2016, Johnson responded to the Court’s order, and conceded that his petition
wasuntimely. Johnsorargued howeverthathe should be excused from compliance with

AEDPA's statute of limitationdecause his attorneyilied to inform him of key judgments in his

! Johnson is currently in the custody of lan Wallace, warden of the SoutheasttiGoai

Center in Charleston Missouri, due to multiple judgments, including this one.

-2-



post-convictiorcase. Specifically, Johnson alleges his post-conviction counsel did not inform
him of the denial of relief by the post-conviction trial court and appellate court. aiodmggies
that these omissns causetim to miss the ongear deadline (ECF No. 48)

The Court will liberally construe Johnson’s allegatiasa request for equitable tolling
under § 2244(d) on the basis of his attorney’s negligence. Even though Johnson concedes that
his petition is untimelythe Court—out of an abundance of cautiomitanalyzethe State’s
untimeliness argumenand then discuss Johnson’s equitable toltiagn.

[. Analysis

A. Timeliness Under § 2244(d)

As noted above, AEDP#establishes a-year time limitaton period for a state prisoner
to file a federal habeas corpus petition. That year runs from the lateat gpfxified dates.”

Jimenez v. Quartermah?29 S. Ct. 681, 683 (2009). As relevant here, Johnson’s one year time

limit began to run from “théate on which the [state court] judgment became final by conclusion
of direct review or the expiration of the time for seeking such revi€&eg28 U.S.C. §

2244(d)(1)(A);seealsoGonzalez v. Thaler, 132 S. Ct. 641, 653 (2012).

Johnson’s conviction becanfinal after he applied for transfer to the Missouri Supreme
Court, that application was rejected, and the time for seeking certiorari imiteel States
Supreme Court expiredseeGonzalez 132 S. Ct. at 653. The Missouri Supreme Court denied
Johnson’s application for transfer on January 25, 2011. (Resp. Ex. J., at 3) At that point,
Johnson had 90 days to seek review in the United States Supreme &am8tipreme Court
Rule 13.1. This time expired on April 25, 2011. As such, Johnson’s one year period in which to

file a habeas action commenced on Ap@j 2011.



For state prisoners, the limitations period is statutorily tolled for thegdrtring which
a properly filed application for state post-conviction or other collateral ragipending.See28
U.S.C. § 2244(d)(2). Johnson filed his Rule 29.15 motion on April 7, 2011. (Resp. Ex. K at 1)
The State does not argue that the motion was improperly filedrefore, statutory tolling was
in effect when the one year statute of limitationsame run.

The 29.15 court denied Johnson'’s post-conviction relief motion on October 3 ZGi.1.
at 2) At that point, statutory tolling ran until the notice of appeal (from the motiatiscou

judgment) was due—which was November 14, 208&eWilli ams v. Bruton, 299 F.3d 981,

983 (8thCir. 2002) (holding that the AEDPA statute of limitations is tolled during the time that a
state prisonetould have appealed a lower court’s adverse ruling). Johnson did not file a notice
of appeal, and therefore, his time began running after his time for filingce dtappeal lapsed
on November 14, 2013..

Johnson then filed a motion for leave to file a late notice of appeal on February 17, 2012.
(Resp. Ex. L at 2) As explained below, this restarted the tolling period under § 2254Ri)(2)
in the meantime,ddays passed between November 14, 2011 and February 17, 2012. These
days are not tolled under § 2Zd%2) because a propetfyed application for postonviction

relief was not pending in state court during these 94 dagsStreu v. Dormire, 557 F.3d 960,

2 In its review of the record in this case, the Court notes that the original obéippeal

document says the 29.15 court’s judgment was issued October 8, 2011. (Resp. Ex) F at 147
Because the Missoutourt ofappeals, in a written show cause order, found that the judgment
occurred on October 3, as opposed to October 8, the Court will use the former date.
Additionally, October 8, 2011 was a Saturdage-the October 3 date is more likely correct.

3 The Court notes that one docket entry shows that Johnson may have attempted to file a
notice of appeal on November 2, 2011, which would have been timely. (Resp. Ex. K at 3) This
is acknowledged by theourt of appeals in its February 14, 2012 show cause order requiring
Johnson to either prove he in fact appealed properly on November 2, 2011, or file a motion to
file a late notice of appeal(Resp. Ex. M) Johnson chose to do the latter, and filed adéte

of appeal. Therefore, Johnsooncedes-and the state foundthkathe did not properly appeal

the October 3, 2011 judgment until he filed his motion to file a late notice of appeal.
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966 (8th Cir. 2009) (declining to toll the days between the expiration of a deadlinenfipafil
notice of appeal and the filing of a motion to file a late appeal).

On February 17, the statutory tolling began ag&eeStrey 557 F.3d at 966 (noting that
the filing of an application to file out of time is an “application for State-posviction” review,
which entitles the filer to statutory tolling). TMissouri ourt of appeals granted the motion to
file a notice of appeal out of time on February 24, 2012. (Resp.)EXhi¢ time was also
properly tolled. Strey 557 F.3d at 966. Statutory tolling continued until November 8, 2012,
when the mandate of the court of appeals came down, affirming the judgment ofet2ORGI
court. Id. (holding that a post-conviction motion is properly “pending” between the time that the
motion for leave to file an untimely appeal was granted, and when the appedliatiate came
down). After November 8, 2012, Johnson’s geer statute of limitationsegan running again,
because there was no application for mmstviction relief pendingSee28 U.S.C. § 2254(d)(2);

seealsoSnow v. Ault, 238 F.3d 1033, 1035 (&ir. 2001) (noting that the statute of limitations

is not tolled for the ninetgay peirod during which a writ of certiorari could be sought after the
denial of a postonviction petition becomes final in the state system).

Johnson filed his federal habeas petition on October 3, 2013. (ECF No. 1) Thus, 328
days passed between the issuarfdee mandate from the Missouri court of appeals on

November 8, 2012, and the filig the federal habeas petitidnAfter giving Johnson the

4 Respondent argues that Johnson’s federal habeas petition was not filed until 2&tober

2013. (ECF No. 27 at 4) This is because Rule 3(a) of the Rules Governing § 2254 Cases says
that a habeas filing must include: (1) two copies of the petition; and (2) eittiex éjpplicable

filing fee or (ii) a motion for leave to proed in forma pauperis, (“IFP”) along with the required
financial affidavit and account certificate. Respondent points out that Johnson did natasubmi
signed motion to proceed IFP until October 28, 2013. While the Court acknowledges that
Johnson did not follow proper procedures in submitting his IFP motion, it is clear that Johnson
was attempting to apply for IFP status on October 3, 2013. The Court will give Johnson the
benefit of the doubt, and assume that he properly filed his habeas petition on October 3, 2013.
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benefit of the doubt and construing the circumstances in the light most favorable to the
conclusion that the petition is timeljpe Court concludes thattotal 0f422 un-tolled days
passed between the time that Johnson’s conviction became final and the filinfedehas
habeas petition. The Court therefore holds that Johnson’s petition is untimely undeA AEDP
and will move to a discussion of Johnson’s claims that his one year should be equitadbly toll
under AEDPA.

B. Equitable Tolling

The Supreme Court, in Holland v. Florida, 560 U.S. 631 (2010), ruled that AEDPA

permits equitable tolling, in addition to the statutory tolling found at 28 U.S.C. § 2254(ti)(1)

at 645. “Equitable tolling is ‘an exceedingly narrow window of relief.” Riddle emita, 523

F.3d 850, 857 (8th Cir. 2008) (abrogated on other grounds). A petitioner “is ‘entitled to
equitable tolling’ only if he shows ‘(1) that he has been pursuing his rightsndijigand (2) that
some extraordinary circumstance stood in his way’ and prevented timelyfiltadland, 560

U.S. at 649 (citindPace v. DiGuglielmp544 U.S. 408, 418 (20053eealsoBurns v. Prudden,

588 F.3d 1148, 1150 (8th Cir. 2008ame) The burden of proof is on the petitioner to show
that he is entitled to equitable tollingeePace 544 U.S. at 418 (noting that burden is on the
litigant seeking equitable tolling). The use of equitable tolling “must bedgdand infrequent,
lest circumstances of individualized hardship supplant the rules of cleattiyddséditutes. Earl
v. Fabian, 556 F.3d 717, 722 (8th Cir. 2009) (internal quotations omitted).

In considering whether equitable tolling is appropriate, the Supreme Cousdhasved
a mechanical approach to this tst@p inquiry because “equitable principles have traditionally

governed the substantive law of habeas corpus.” Holland, 560 U.S. at 646 (internal quotations

omitted). Instead, the district court should proceed “on alogsase basis.ld. at 650. The



Court must “draw upon decisions made in other similar caseslidargce,” and exercise
“jludgment in light of prior precedent.ld.

1. Extraordinary Circumstance

The Supreme Court has not conclusively defined what amounts to an “extraordinary
circumstance,” entitling a petitioner to equitable tolling. In part, this is beaHubke necessity
of exercising these equitable powers “on a ¢asease basis,” as discussed abddelland, 560
U.S. at 649-50. In general, however, courts have hel@thextraordinary circumstance must
be one “external’ to the petitionesuch as when a state “lulls” a petitioner into inactiSee

United States v. Hernande#36 F.3d 851, 858 (8th Cir. 2006). Anothext&rnal” circumstance

can be attorney error, as Johnson has alleged in this case. In the contextei#ibegey
errors,though, the Supreme Court has laid out several governing principles.

First, “a garden variety claim of excusable neglect, such simple ‘miscalculation’ that
leads a lawyer to miss a filing deadline, does not warrant equitable tolltaildnd, 560 U.Sat

651-52(internal citations and quotations omittesiealsoRues v. Denney, 643 F.3d 618, 621-

22 (8th Cir. 2011) (holding that an attorney’s miscalculationtwdlzeas petitioner's due date
does not amount to an “extraordinary circumstance”). In fact, “[afifonegligence, whether
characterized as ordinary or gross, is not a sufficient basis for dgudhing the AEDPA

limitations period.” Federal Habeas Manual, 8 9A:1€¥ealsoUnited States v. Marti08

F.3d 1089, 1093 (8th Cir. 2005) (“Ineffective assistance of counsel, where it is due to an
attorney’s negligence or mistake, has not generally been considered andaxdrs
circumstance...); Beery v. Ault, 312 F.3d 948, 951 (8th Cir. 2002) (“Ineffective assistance of

counsel generally does not warrant equitable tolling.”).



Second, Wile an attorney’s negligenog mistakes not an extraordinary circumstance,
“serious attorney misconduct, as opposed to mere negligence, may warrtaiiledailing.”

Muhammadv. United States, 735 F.3d 812, 816 (8th Cir. 2013). In other words, for equitable

tolling to be appropriate based on an attorney’s behavior, the attorney’s conduct must be
wrongful, not merely negligentSeealsoBeery 312 F.3d at 951-52 (holding that counsel’s false
representation that a habeas petition has been filed may warrant equitaigg toll

For examplein Martin, petitioner’s attorney lied about whether a geer deadline for

filing 8 2255 motions even existed; the attorney told petitioner’s wife that he waaltidil

papers within two weeks; then, after the deadline passed, the attorney saichtukfiled the §
2255 motion, which he had not. Moreover, the attorney failed to communicate with his client,
failed to return forty phone calls, failed to show up for two meetings withquedits wife, and
failed to return petitioner’s files once he derdad their return. This was sufficient misconduct
to constitute an extraordinary circumstance. Maa(8 F.3d at 1094-95 (“In sum, [petitioner’s
attorney] consistently lied to Martin and his wife about the filing deadlineategly lied to

Martin andhis wife about the status of Martin’s case; refused to communicate with Mahtis or
family; neglected to file any documents, belated or not, on Martin’s behalfaded to return

any of Martin’s paperwork to him despite repeated requests and then demands.”).

In Holland, the Supreme Court noted that petitioner’s case did not involve attorney
negligence, but rather, “far more serious instances of attorney miscondudghd{&60 U.S. at
652. In_Holland petitioner’s attorney (1) failed to file Holland’s petition on time; (2) was
unaware of the date on which the limitations period expired; (3) ignored petitioreenisletters
repeatedly requesting that he file petitioner’s habeas petition; (4) faitedearch the proper

filing date; (5) failed to inform petitioner of the pasinviction court’s rulings despite



petitioner’s request for the information; (6) and failed to communicate withiéind over a

period of years, despite various pleas from the client to respond to his l&tteas652. Under
these circumstancethe Supreme Court held that “these various failures violated fundamental
canons of professional responsibility,” which “seriously prejudiced” the clientat 652-53.

In contras, in Muhammadthe petitionerlleged that his attornéyad promised that she
would file a motion for post-conviction relief, but failed to do so, faildd to repond to phone
calls and letters. Muhammad35 F.3d at 815-16. The petitiommaissed the@neyear deadline
for filing a 8 2255 motion. The Eighth Circuit ruled that these allegations “do not comecalose

approaching those in Holland ahthrtin.” 1d. at 816. The court contrasted an attorney’s failure

to communicate with the affirmative wrgiul misconduct found itlolland andMatrtin. Id.

Muhammad’s lawyer did not lie about deadlines for filing the motion, or repeatedliiesay s
would file the motion, or withhold paperwork that would be needed to compbetesa motion.
The court concluded that while “[w]e do not condone attorneys failing to respond todetters
phone calls,” théawyers actions‘do not constitute an extraordinary circumstancil.”

In this case, Johnson blames his attorney for Johnson’s failure to file a wadefglf
petition. (ECF No. 48 at 1-2) Johnson states that his attorney “never informed” hignasf an
the post-conviction courts’ judgments, including the 29.15 court’s October 3, 2011 judgment,
and the court of appeals’ November 8, 2012 judgment. (Id.) Jolutsms that his counsel’s
“grave inactions” caused him to miss his filing deadline. (Id. at 2)

Even the most favorable construction of Johnson’s allegations do not come close to
meeting the standard for establishing an exceptional circumstance beyomthXhbaostrol, and

they fall far short of the mark setkolland andMatrtin. In fact, Johnsos’allegations are less

worrisome than the situation Muhammadwhere the Eighth Circuit found that the petitioner



had not established an exceptional circumstahdes in Muhammadand as opposed Martin,
Johnson’s attorney did not lie to him abowd tteadlines, or repeatedly and falsely tell him that
he would file the needed habeas application, or withhold paperwork needed to complete the
habeas application. In fact, Johnson’s attorney was operating under the impréissibn (a
mistaken) that Johnson was proceegingse, as Johnson had wanted to do. (ECF No. 48 at 4-
5) When the attorney discovered his mistake, he promised to promptly communicate with

Johnson. (ld. at 5) There was no affirmative miscondietalsoByers v. United State$61

F.3d 832, 836-37 (8th Cir. 2009) (counsel’s failure to timely file a § 2255 motion to correct a
sentencing error, brought to the attention of counsel before and after sentencing, @icarat w
equitable tolling because of counsel’s negligence; therenwadiegation of deceit,
misrepresentation, or other serious misconduct on the part of counsel that preventedrbke p

from timely filing his § 2255 motion).

> Several courts have ruled on the precise question of whether an attornasesttail

notify a petitioner of a court ruling relevant to the one year calculatiam extraordinary
circumstance. The Eighth Circuit appears not to have ruled on that precise questjail oB
thecourts of appeals to have addressed the question have held that that failure, in aifidf itse
insufficient to constitute an extraordinary circumstan8eelLaCava v. Kyley 398 F.3d 271, 276
(3" Cir. 2005) (rejecting argument that equitable tolling is warranted becauselfailesl to
timely notify a petitioner of a state court dispositiddalinas v. Dretke, 354 F.3d 425, 431-32
(5th Cir. 2004) (same)f. Keeling v. Warden, Lebanon Correcta Inst, 673 F.3d 452, 463-64
(6™ Cir. 2012) (rejecting petitioner's argument that he missed a filing deadlinas®eof his
attorney’s failure to inform him of the affirmance of his conviction, and holding thiéibper
had a duty to diligently monitor the status of his case).

Additionally, the Eighth Circuit has addressed a closely related scevizgie there was
a delay in receiving a court disposition. Harlv. Fabian, the petitioner allegeeand the Eighth
Circuit accepted-that thestate delayed informing petitioner of the finality of his judgment
under § 2244(d)(1) for seven months. Even though the state did not inform petitioner of the
judgment for seven months after the decision, equitable tolling was not appropceisde
petitioner stl had eighth months to file a habeas petition, but neglected to do so. Because he
had not diligently pursued his rights, petitioner was not entitled to equitable tolling,
notwithstanding the several month notification del&geEarl, 556 F.3d at 724-25.
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Also relevant to an analysis of “extraordinary circumstances” is the prejalised to
the petitioner by any attorney misconduSieeHolland, 560 U.S. at 653 (noting that “in this
case, the failures seriously prejudiced a client who thereby lost whakelgshis single
opportunity for federal habeas review of the lawfulness of his imprisonment anddefltiis
sentence”). Inhiscaseas discussed below, any negligence on the part of Johnson’s post-
conviction relief attorney was not prejudicial because Johnson knew about the finhigstzte
coutt cases as early as February6i3—even without his lawyer. (ECF No. 48 at 4) (noting
that Johnson wrote a letter of complaint to the Missouri bar on February 25, R@d8lear that
Johnson knew about the finality of the state court judgment because he used theHect that
lawyer ha not told him about it as the basis for his complaint to the Missouri bar.

Because Johnson alleges simple negligence on the part of his post-convictiwyattor
not affirmative misconductind because the attorney’s negligence did not prejudice Johnson
because Johnson knew about the state court’s judgment prior to the running of the statute of
limitations, there are no extraordinary circumstances to justify equitable tiollthgs instance.

2. Diligence

Even if a prisoner can demonstrate that extraargi circumstances prevented his timely
filing of a habeas petition, he must also demonstrate diligence in pursuingiss 8ge
Muhammad 735 F.3d at 816. “The diligence required for equitable tolling purposes is
‘reasonable diligence,” not ‘maximufeasible diligence.”_Muhammad35 F.3d at 816
(quoting Holland, 560 U.S. at 653).

In Holland, the Supreme Court found that the petitioner acted with reasonable diligence
when he wrote his attorney numerous letters requesting information and providetmpd;

repeatedly contacted state courts, state court clerks, and the state bar assoeiatedtempt to
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have his attorney removed from the case; and prepared his own habeas petition drahftleel |
very day he discovered he was out of tirkalland, 560 U.S. at 653.

In Martin, the Eighth Circuit found reasonable diligence where the petitioner “hired
counsel well ahead of the deadline, ‘did everything in [his] power to stay abrelaststdtus of
his case,’ provided original documents te &attorney to assist with the motion, filed a complaint
with the state bar, and filed motions with the district court seeking an exttesfdime and the
return of documents submitted to the attornditihammad 735 F.3d at 816-1(¢iting Martin,

408 F.3d at 1095).

In contrast, in Muhammad, the petitioner did nothing to monitor the status of his case, did
not attempt to contact the court to determine whether a § 2255 motion had been filed, and even
when he found out about the impending deadline, didileca motion immediately.

Muhammad 735 F.3d at 817Similarly, in Earl, the petitioner alleged that he did not receive
notice of the judgment that his conviction had become final until seven months after ghendeci
was rendered, but the Eighth Gircnoted that petitioner still had approximately eight months to
file his habeas petitieryet he did not do soEarl, 556 F.3d at 724. The Court concluded that
under such circumstances, the petitionasnot entitled to equitable tollingecause he habt
demonstrated reasonable diligendg. at 724-25.

Here, it appears that Johnsodibgencefalls closer to the facts of MuhammaddEarl

thanMartin or Holland. Johnson notified the Missouri disciplinary counsel that his attorney did

not inform Johnson of the termination of his post-conviction appeal; but Johnson waited several
months thereatfter to finally file his habeas petitidohnson apparently wrote to the chief
disciplinary counsel on February 25, 2013. (ECF No. 48 at 4) Therefore, Johnson must have

known by that date that the Missouri courts had rejected his post-conviction apegal.
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Johnson still did not file his habeas petition u@itoberof 2013 at leassevenmonths later
Johnson could have filed his habeas petition along with, or shortly after he filed hisictmpl
with the Missouri bar, but he chose not to. Johnson has not demonstrated reasioaide th
pursuing his rights under Hollad@causde waited several nmohs tofil e his habeas petitich.

In sum, Johnson has demonstrated neither extraordinary circumstances, n@bteason
diligence in pursuing his rights, and therefdre,is not entitled to equitable tolling.

1. Other Motions and Certificate of Appealability

Also before the Couis Johnson’s “Motion For An Order Compelling DiscoverfECF
No. 46) In the motion, Johnson asks this Court for an order directed to “the Respondent, the
Circuit Court of St. Louis County, or the Fult&tate Hospital” requiring disclosure \drious
documents to Johnson. (Id. at 1-2) Johnson says that these documents, intlerdahg,
police records and forensic evaluations, are “very relevant” to his habamspédtd. at 2)
Because the Couis dismissing Johnson’s habgetition, this motion is moot. s denied.

Finally, the Court must consider whether or not to grant a certificate of abiigata
Johnson. To grant a certificate of appealability, the Court must find a substhotiahg of the

denial of a federal constitutional right. Tiedeman v. Benson, 122 F.3d 518, 522 (8th Cir. 1997).

A “substantial showingis a showing that issues are debatable among reasonable ju@ig, a
could resolve the issues differently, or the issues deserve further prgsee@iox v. Norris, 133

F.3d 565, 569 (8th Cir. 1997). Here, Johnson has not made a substantial showing of the denial of

6 Additionally, the Court notes that even if Johnson had not known about the conclusion of

post-conviction proceedings in the Missouri courts, he likely would have had to try to find out
about them to demonstrate reasonable diligeSezAnjulo-Lopez v. United States, 541 F.3d
814, 818-19 (8th Cir. 2008) (noting that an attorney’s failure to file an appeal is a ohatter
public record that “a duly diligent” client would have discovered). Here, the conclusion of
Johnson’s posteonviction appeal wasraatter of public record that he could have investigated.
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a federal constitutional right. Because Johnson has not made such a showing in tliie case, t
undersigned will not issue a certificate of appealability.
V. Conclusion

For the foregoing reasons, Johnson’s petition for a writ of halmepas wasot timely
filed. Therefore, this Countill dismiss his petitio.

Accordingly,

IT ISHEREBY ORDERED that Johnson’s Petition for Writ of Habeas Corpus (ECF
No. 1) is denied because it was untimely filed.

IT ISFURTHER ORDERED that Johnson’s Motion For An Order Compelling
Discovery (ECF No. 46) is denied as moot.

IT ISFURTHER ORDERED that no certificate of appealability will issue.

A separate judgment shall be entered this day.

[s/John M. Bodenhausen

JOHN M. BODENHAUSEN
UNITED STATES MAGISTRATE JUDGE

Dated this26thday of February 2016

-14-



